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OLOGIE | 


FOR SVNDRIE 


PROCEEDINGS 


by Iuriſdition Ecclefiaſticall, of late 
| rimes by ſome chalenged, and a!-' 
: ſo diuerſly by them impugned. 


By which Apologie (in their ſeuerall due places) all the Reaſons and Alle 
rn = as in certaine Notes (that goe from 

to hand) bo proceoingex Office, and eguaſt Outhe 

to parties in cauſes criminal 

examined and anſwered ; 


Ypon ther occaion larely reuiewed, andmuck enlarged aboue che ff ] 
. = — 
and now publiſhed, being diuided into propane the ahaeetcbis * 


.— _— 


_—_—— 


now 
lic ſheweth what macters be i 
allowed by 


' 
Whereunto (for the learneds ſake, and for fimilirude of Tudgement 
I have preſamed to adioine that excellenc nor poker p 
tion (concerning Oaths) was made by M. Lamc 
zoTr AnDriovyss Doftorin Diuizerie, in 
4 the common Diuinitie Schoole of the Vni- 


Re COON Iuftaia, Rgpub, bajs, N47 72 + of 
Imprintedat London by the Depu- 


tics of CHntSTOPHER Bar- 


xLR, Printer to the > _— 
1593s hs 


a;THE GENERALL 


Preface,conteining the Occaſion, and 


generall diſtribution of this Treatiſe 


following, before it was meantto 
make it publike, 
"aiPria,] HE indeuours of ſuch diſturbers 
PIN) 45 hauebene the chiefeſt ſtaies of 


T - 


== a further propagation of the Go- 


Maicſtics happie reformation ; 
haue reſted moſt, in aduancing a 
new found diſcipline,& in diſcre- 


«C ſpell, and rhe onely ſtaines of her 


Eccleſiaſticall, by their ſpeeches and writings . The 
later whereof they haue one about; as well by im- 
pugning the callings and forme of gouernement Ec- 
clefiaſticall, (as ifrhey were contrary to Gods word) 
as alſo by defacing the perſons of the Gouetngurs, 
with vnchriſtian gibes, contumelics, yl othFihdig- 
nities, : 

But theſe ſacceedingnor to their wifh;nor ſorting to 
that effe& they purpoſed; ſundry of thE haue entred in- 
to,8 purſueda more politike courſe.tor by theſelues & 

A.3 others 
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a;THE GENERALL 

Preface,conteining the Occaſion;and - 
generall diſtribution' of this Treatiſe '''+ '-- 
following, beforeit was meantto 71 ft 
make ir publike. 


—"@APir+roea]l HE indeuours of ſuch diſtatbers 


Eccleſiaſtical}, by their ſpeeches © phone, . The 
later whereof they haue ore about; as well by im- 
forme of gouernement Ec- 


with vnchriſtian gibes, contumelics,' ſhdig- 
nities.” > 1.5 
But theſe ſacceedingnor to their orforting to 


that effe& they purpoſed; ſundry of the hane entredin- 
to,& purſueda more politike courſe. for by theſelues & 
A 2 others 


= 
Cs 


7's q 


ro reſtherein; for that they 


hev did caric a principall and zealous care to haue all 
he Mai ſties vs dalie obſerued. 

* *Rywhoſe frequent clamours,ſome very graue,wiſe 

andlearned (no way affe&ed to their other tanſics) ci- 

ther not being well informed of Procecengs Eccleſya- 


call,ot notweying (for want of leiſure)certain points 
negro beccdoobufolly ted in the bookes of 


Commoniawe; ſo'throughty as'their greatlearnin 
therein docthaffoord: inakind of commiſeration tor 
ſo Linterprete er ena. ſome ofthoſe who ſeeme di- 
ſtreſſed, andto be otherwiſe well meaning men; have 
lately calledinroqueſtiondiuers proceedings Eccles 
altical,box for watter,and for circumſtance or mener 
thatthey are contrary tothe lawes of this Realme. - 
] Yerallof them doenotiumpein the ſelfe ſame opi- 
nions hereafter touched . For they are ſeucrally hol- 
denby ſeuerall. men; the moſt whereof,are ſtood in by 
men of meaneſt place and. reckoning in thar ſtudie; 


and ſuch as areknowen:to bee ouernanch addicted to 


faQious innouations, Burt all the chalenges whatſoe- 
uer(for contrarietie vnto the lawes of therealme only, 
ſo farre foorth as they are hitherto commen to know- 
ledge) may firly bereduced into this order &-ſumme. 
Theytende to thechalcnging of proceedings Eccle- 
fiaſticall, done either by thoſe who proceed by her 
Maieſties immediate Commiſſton,who are either 1ud- 
ges aelegates (dealing in matters onely berwixt partie 
and partic brought before them by appellation) or 


Com- 


aredelr with andoppreſſed contrary to law, cuen asif 


gna—_ 9 


"GO: 


Commithc 
cially for puniſhing 
be execute 


Thoſe opinions thatrend rothe abridging of ic bur 
in ſomeparrt;doe go aboutir partly by way-ofexclu- 
ding Eccleſiaſticall Iudges, from the handling of cer- 
teine matters 3 (as by holding, that wone Ordinaric may 
cite any whomeſoruer, but in cauſes Teſtamentarie and Ma- 
trimoniall: and that no Lay man ought tobe cited ur ſum» 
moned 10 appeare before any Indee Ectleſtaſtioall; 10 take at 
oath in any other canſe, then Teftamentarit or Matrimont- 
«ll: And partly by deriving them fromtheconifance 
Eccleſiafticall vnto other 'Courts:: (as that —_ b 
ment of hereſie now lieth rather in the Common law, then 
in the law Eculeſiaſticall : ) and ſome other ofthem (be- 
ing defended by the ſame men that holde the next 
precedent opinion) doe tend both to the excluding of 
Courts Ecclefiaſticall, and to the diuerting of ſuch 
cauſes another way, as that nothing now canbe adiudged 
hereſie, but according to the ſtatute, 1.,Eliz, cap.r. 

Asfor the exceptions (pretendedto be taken from 
the lawes of theRealme) againſt the circumſtances,or 
maner of proceeding in courts Eccleſtaſticall;they do 
either conceme ſuch points as goe afore, andare pre- 
paratories to the ſuite. (8 ftich is this: that, rhe 2uecenes 

3 - Maieſtie 


- _—_— — 


The gentrall Preface. 
 Muieſtic iut,, nor any man receiue authoritie, to wſe 
"82 «ny other proceſſe in matters Eccleſtafticall, then by citati» | 
IF a4: ) Ot dotouchthe maner of entring into the ſuite,as | 
that an Eccleſoaſticall Court may not proceed without actuſa- 
tion or preſentment, and that Lay men may not be citedex | 
officio, in any cauſe but Teftamentarie or Matrimonial! : 
Orthey concerne the maner of handling, and procce- 
j dingin the ſuite, asthat, 1famatter be duchy preſented s- 
g4inſt aman,he may not be examined vpon hi oath : where- 
unto ſome (belike meaning to qualifie and diſtinguiſh 
| it) do addethis, viz. ina matter of incontinencie or ſuch 
cauſe : and that, 10. man is bound to declare any matter a= | 
| eainſt another, except ſame be an accuſer : Or do concerne 
| the ſentence or -iudgement of the Court Eccleftaſti- | 
| call, as that hy none Eccleſaſticall authoritie , a man may be 
'| depriued of his benefice being hus freeholde, being not endi- 
ted, and no ſuite of partie offered againſt him : Orels doe 
couch the' execution ofthe judgement ; as thatthe 9. 
Mateſtie cannot giue, nor any men may take authority of her, 
roſe any coertion for any matter Eccleſiaſticall,but excomu- 
nications & ſuch like : and thattherefore a man may not be 
puniſhed by impriſonment or fine, for or in any matter Eccle- 
feaſttcall ; and laſtly, that a man that ſtandeth abowe fortie 
yes excommunicate, may no way be puniſhed, but pon the 
writ De excommunicato capienido : and that the ſaid 
writ may not be awarded, but vpon originall cauſe ariſing 
vpon jome of the ten crimes touched in the ſtat. 5.E1.c.23, 

But others thatde indecd protefled: dealers for an 
innouation in the Church (when they are conuented 
before authority) not only do moſt greedily.take hold 
of theſe exceptions pretended to be taken from the 
Common law againſtwriſdiction Eccleſiaſticall; but 
de allege alſo ſundry others,yer pretending toground 
at [Fe themſclues 


—_ — fs... a . a4 


1} d 
” 
| 


gs 


themſclues for both, not alonely vponthe lawes of the 
realme(asthoſe do,ofihom wehitherto haue fpoken) 
but vpon Gods law alſo,the Ciuill,the Canon, orEc. 
cleſiaſticall law, and vpon equiticand reaſon, Not be- 
cauſe they were perſuaded by the pregnancy ofany of 
theſe ſo to thinke, but hauing embarked themſelues in 
that common _quartell, 47, to impugne the gouern- 
ment Eccleſiaſticall of this: Realme; in all things to 
their vemoſt : haue firſt (as is probable) entred into 
the opinions; and after haute ſought ſome colour to 
verniſhthem guer with,whereſocuerthey could hit of 
it. Which their exceptions. peculiarly framedby the 
profeſſed Innouatours, and their owne proofs both for 
them,and for theſe allo afore recited, (which were put 
into their heads by ſome Lawyers) ſhall (God wil- 
ling) then be diſtributed & layd forth, when we come 
to the handling of them, becauſc other parts of this 
Treatiſeare more apt for that purpoſe, then this gene- 
rall Preface. 

Theſe opinions of late ringing ſundry times in mine 
eares, and ſeeming tome to bediuerily miſtaken; I 
called ro memorie t nere as could) what,and where 
I had read any thing touching them, Whereupon tur- 
ning ſome bogks, and confuſedly noting whari found, 
I was moxe and more confirmed in. my former con- 
ccits, ſufficient for mine owneperſuaſion. - 

Now becauſe you pretend not to haue travelled in 
theſe kinde of queſtions, & haue ſocarneſtly importu- 
ned me to take ſome paines therein:[ haue bin content 
for your owne onely priuate reading & ſatisfation,to 
plot my fimpleconceits into this order as you ſee, For 
owing very much vnto you, & therefore not daring to 


deny you ſo ſmall a matter,I haue(with j litle leaſure I 
could 


on non 
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St TD 
 AnEpiſtle torhoReader; contey-\.: 
*" the Gecyoit oEciepbbBetoh 
 .._ ofthis Apologre, with agenerall delinea- "© . 
_.. . tion of two Treaties written a . 

Fainſtrhe ſcope offomepart 
OCIES 


viva 


| q 
WO drawer to ſet downe thu ſample. A- 
- me diſcourſe ne: 
W" 7 «If 4tbeit in very many places theres 
\I 7) | nowe enlarged. Which Treatiſe 
| ER himto whomit was addreſied) be- 
ing then imparted unto certaine others of honour and qua- 
tte, it & ſaide , that they were alſo deſirous to haue copies 
thereof, for ſome conſiderations to themſelues beit knowen. _ 
' The booke was ſomewhat long, and had many quotations, 
ſo that it coulde not conveniently in anyſhort time be written 
out truely and faire , for ſo many as ſeemed earneſtly ta re- 
queftit, Hereupon it was then (in priuate ſort) committed 
70 the preſſe, and fourtie copies, or there abouts were printed, 
without any purpoſe of further publiſhing.” - 
It rap nowe, that neere about the ſane time, cer+ 
zaine DoQours of the Ciuill /awe (required thereunto by 
ſome in authoritie_) did agree pon a briefe eng cont: 
' ning ſome groundes of miniſtring an oath of office in crimes 
i puniſhable by Ordinaries , and Eccleſiaſticali uriſaittion: a 
' utter referredbut toprinate conſideration, and deſired for 
' bkeſatifadtiononely.” NEILY 
This ſmall ſchedule was after delinered foorth (by ſome to 
6 wheſe 
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The Epiltle 
wheſe lutdds it came z45 the report went) tebeconfuted by 


uines. and, Civilians: of eicher.: Vajuerfitic, | 
gitras ridge Contnon laws 3+ 4.3 


Sure it #,that within foure tmoneths after, a Treatiſe 
(ſaid to be penned againſt the putport and arift of that ſche- 


dule) by ſundry (holden wiſe,e not vnlearned,to whoſe [icht 
the vane thereof were credited) was moſt hich 
egy es an-2augh derifirhoarh ae 

It ſeemed ſa precious, that copies thereof (thou re 
A _ rare : and not E oached to 4 Ss har 
meaner ſort, but kept tanquam Cereris myſteria, ; Sothat 
almoſt a yeere (after knowledge of it had,) did paſte;ere it 
happened to come to my poore handes : and that was by the 
meanes of a right noble Counſellour , who had alſo mach 
adoe, to procure acopie thereof for himſelfe. | 

- That which came to my handes doeth carry thi title, viz, 
A briefe Treatiſe of Oathes,exaQted by Ordinaties and 
Ecclefiaſticall Iudges, to anſwere generally to all ſuch 
Articles or interrogatories, as pleaſcth them to pro- 
pound: and of their forced and conſtreyned oathes ex 
officio. ; wherein is. prooued , that the ſame are vn- 
lawtall..  - 

. Iwasgladof thu opportunitie offered; for I hoped tobe in- 

ructed in ſame important point , that Thad not afore conſ- 

dered of : and either tobe aright perſmaded (whereof I am 
moſt defirous) if T had miſtaken; or elſe be confirmed in my 
former opinion. For there was reaſon I ſhould ſo be, if ina 
booke drawne with ſogreat aduiſe , by men of ſuch rare kill 
and dexteritie, and fo well digeFted, I ſhould not finde de- 
monſtratue. arguments , euen to preſſe mine aſſent againſt 
the conrſe:(as I tooke it) of the lawes both Ciuill and Eccle- 
fiaſticall; againſt the pradtice of all the other latesof Chri- 
ftendomez aud againſt apparent approbation thereof by 
SQ 34 | _ Go 


 ' «ified withallfromthem wnto me, that it was otherwiſe 


Fully meant ,to put mine aforeſaiae rawe diſcourſe of theſe_- ) 


- But when Thad firit curſorily runne that Treatiſe over; 
-T manſt confeſſe-, I was partly drawne into rogitation, thas [ 
had not bitte wpon the right booke : becanſe ſuchis either no 
aulneſſe or preiudice ( for 1 doe aſſure you,'I will not be opt- 
niatine againit that which 1 may diſcerne to be well groun- 


aed reafon, or ſounde authoritie) that 1 fland yet as reſo- - 


lutely perſwaded as afore,thu picce of worke notwithſtiding. 
x Lndalbeit I wanted both fitte occaſion , and thdgedit al-: 
ſo ( forthe reaſons nd 1 not worthe the while.) | 
70 ſay.any thing to the unconcludency and imperfeitions, 
-which I conceined to bee in that Treatiſe; yet was I nener-| 
thelefſe (not long ſince) moued, by thoſe who may cons- 
nauxade me , toiake_s ſome time to anſwere it. Being ſie- 


\wratters (euen as it was) unto print againe_2 , to bee made | 
publike. | | 
Two borl g _— this reſolution s and that Hwripas 
geritu might perhappes 
whether: 1 coulde as is were licke > ouer my diſcourſe 4- 
| g4ine, mmto any more tolexable faſhion : not omitting with- 
all; to' anfwere the whole matter of the aforeſaid Txeatile 
feeming'to me anyway pertinent; yet not in theſume order 
as itis there ſet downe , but in ſeucrall places of my booke, as 
it falleth in muſt aptly, afier the methed, inta which I'had 
firſt plottedit. \. 
of which whole Treatiſe, 1tru## I may (without offenſe) 
"Giaiz you 4-genterall: taite , by this Epiſtle.  Truely 1 neither 
dotknowe , nor hane heard, who were anyof the Authors, 
or -mho was the Enditer of it. If therefore it ſhould happes 
that Idid ſe fome meaſure (though farre ſcanted) of that 
Jibettie of: fpteche'; which is vppe-mette ,. preſſed nw 
ITIPLID B 2 an 


c pies; Icondeſcended to aſſaye_, 


. ' 4 \ | 
| % ww was ' | 


and running oxer in the Treatiſour , againſf many in place, 
Cridabianthedveeers $ and of as great woorth and ſuffi- 
cientie—" as. hinſee enery way; I hope that I ſhall not (zuſt- 
Ty) be norex, ro be caried with ſparpneſſe of humour againit 
any particular perſon; but to hane beene pronoked .ontoa 
poderate, neceſſary, and general defence. Atbeit: I purpoſe 
rather to waye, what # fitte for 'vs to ſpeake , then for him 
ta heare. £ | \ S4\ 

-*. Vato the whole matter of the Treatiſe theſe three ſcuc. 
rall pointes might haue ſufficed for a generall anſwere. The 
firit is, that the ſtate of the contronerſie, or iſine , is by him 
mittaken : the ſecond concerneth his arguments, for he aſſu- 
meth that as graunted, which i not; which in the ſchooles = 
# called, a fatlacie peritionis principij * the laſt and third, 

1s his ſophiſticall a»/wering, ener to ſach objections as him 
felfe frameth . For the firſt therefore; yee are to underſtand, 
that in the Treatiſe it ſelfe , this ſeemeth to be the generall 
i{ſue by him tendered, againſt which he would argne : wiz. 
theforcing 6foathes by Ordinariesand Iudges Becle- 
 Fiaſticall, generally toanſwere to all ſuch queſtions or 
Interrogatoties , as they ſhall demannd or miniſter, 
touching either the thoughts, words,or deedes ofhim, 


.* 
* 


that is to depoſe, Ynto which in the title is alſo added ano- 
rher challenge, for that they are miniſtred of office ,by rhe 
Tuages. So that he conceineth exronionſly all proceeding of 
office to be onely in cauſes Criminall;\and an this reſpect 
alone worthie to bee chalenged , becauſe it is doxe by the 


I ud ge , without Proſecation of. a paxt fe, bes 


© " Nowe if bet doe reaſon (as hee. pretenderh\ againſt fome 
matter pratticed by Iudges and lawes Eccleſtaſticall-iz 
this Realme ; then by charging them with exattins of 
oathes , for men' generally to anſwere vnto alk their 


thouphtes, wordes, and deedes-; that-they ſhalkbe 
enquired 
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totheReader. 

enquired of;zhas 7ſprakerbat mildety; it 15 awuery wnirue, 
and ſlanderous imputation ,both to rhe men, end to the Lawe 
it ſelfe. Tf it were miſtaken by him through. oe, 
yet. was it. otter greatraſhneſ{, thus to cnt offach . 
as be in * authoritic , eſpecially.for magtert bes perfedtyy , Ii ev: 
knoweth not; But if it were wilfully done then muſt tneeds © 
ſay, that heperuertedand wreſted dhe matter in cantronerfie 
of ſet purpoſe , to make the men and whole calling odtous; and 
thereby.to gine the better tang ( inſome-mens taſtes) winto 
thoſe \Cart-loads of contumelies 5 and ſpiteful x efroches, * The Latines 
wherewith throughout the whole Treatiſe ,it pleaſeth hins cnghe Grectars 
tocharveboth them,and their proceeding3;as (is part) ſhall oevorrien 
Syand byappeares OO SN 2 

For the ſeconde point of the three : hee firſt defineth #u 
oathe': then hee ſayethit 15 a part of Gods worſhip:hee #elleth 
'#he ende and inſtitution of oathes by Gods Lawe : and that 
they are either prinate or publicke : hee ſheweth the neceſatie 
of ut-in. ſome prinate ſuites : and what.things are to. be obſer- 
wed by himthat taketh it, and what by the Magiſtrate ;thas 
Lineth it : likewiſe hee ſerteth downe{ yet bat impart) cev- 
tainv caſes, howan oathe.swſedinoize Teraporall Goarts; 
and how it oughtto bewſed (as he faith) by the Canon Law. 
"<Allwhich, I will not greatly now tranerſewvithin. But 
hereupon hee mfoxreth., that the'oathes ex Officio fea in 
'Eccleſiaſtical Courrs,are arainit Gods Laye,Common 
\Lope; andthe Canon Lawe itſelfe,. OI 
.» Sothat if he minae to reaſon out of thoſe premiſes, it muſt 
"pezdes be gathered for him t0 this effett, iz,» 
- In he Lawof Godznthe Commonand Canon Lewes 
we finde oathes thus and thuepreſcribed; andoſed* ' © | 
.- Bat'the oathes miniſtred in Conrtes Eccleſiaſticall+os- 
thing matters Criminal, are citrary to thus preſcription und 
jo: Ergo. They are contrary to thoſe three Lawes. 
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.- I will omitthat thu reaſon concludeth not neceſſarily, bes 

ing ex meris particularibus : becanſe it might bee , that * 
though ſundry othes by thoſe three Lawes were in deede of \ 
Fram nexertheleſie other there may be alſe farre diffe- , 


A : rent; and yet both ſorts allowable. 


'> But for anſwere I ſay, that the: Aſſumption, or ſecond 
propoſition ( which muſt be wnderitoode ) 15 by the Treatiſer * 
not once mentioned,much leſie undertaken to be proued,but is 
tchen'up by him as grauxted, which in tructh 5 flatly by ws 


denied. For it ſhall bee prooued (God willing ) that there ts 


no ſach contrarietic 4s & by him ſurmiſed , no nor great 
diverſitie betwixt the othes there -miniſtred , and thoſe, 
v_ Scripture mcntioneth , or Common Lawe. pra- 
6 Bm zowebing the laſt point of the three : Hee inaketh it 
asa ſufficient anſwere untoobiettions that may be made,for 
aſcertion of ſuch othes as hee impugneth : if hee can but note 
any difference betwixtthe thingsreſembled together .thaugh 
Jach —_ bee not in'the point; for which'the compari- 
ors is made : mo, nor in any other point , that 1s materiall. 
«As for example. If 4 man affme , that .Chriſtes.ſe- 
cord comming. may bee compared to the comming of athiefe 
«nthe-night, meaning for the ſecreſie thereof, and want. of . © 
expaifattait; fhould hs well confute thi, compariſon, that ; 
rwoulde-Shne fay : No Sir, that is untrue, for = wa gredt 
ainerſitie betwixt their commings: becanſs Chriſt conmmeth 
#0 acale inſtly, but.a thiefe to doe vniuſtly ? But tocome 
neerer home :;1f 1 Aid argue thus, viz. The receiuedivſe of 


 t#beStarre-Chamber zo deny mencconnſell;when theyan- 


ſwere tolnterrogatories,#s not againſt the Rules of luſtice; 

therefore no canfe 1 there, why the like approoued wſe tn the 

; Ghauncerie, ſhowabe counted againſt Iuſtice: Ipray ye, 
yas 1 $09 K\\ Aft 1 d I 00 I» IÞ;..\ by ad. | 
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ſhould he reaſon ſoundly againit it, that would anſwere it in 
thus ſort : Oh Sir, there ts a great dinerſitie betwixt thoſe 
two Courtes : for the one proceedeth Criminallic, to in- 
flit penalties for the Queene, the other but Ciuillie for 

riuate amendes in equitie , vnto the partie > Or if hee 
ſhoulde anſwere thus : The Lordes of the Counlell bee 
Iudges ix the one, but not ſoin the other? Conſiderinz,that 


- tn all things (being not the ſame) there « dinerſitie; and yet 
'* reaſon of compariſon 1s concludent ; if there be no difference 


in the point, for which it ts brought. 

If then the whole ſubitance of that Treatiſe ſball bee 
founde pon diſcuſding , to labour of ſome of thoſe three in- 
firmities ;, ſo that ( as himſelfe affirmeth in the winding vp 
of all ) he might truely ſay hee hath wſed but tewe proofes: 
1 could therefore haue wiſhed, that hee had not ſhewed him- 
fſelfe as Suftenus ſibiiph , by ſetting the Garland pon his 


 owne head, before the vittorie; where hee telleth vs, that al. 


beit his proofes by him brought be fewe, yet ( ſaith he) 


they arc effeQtuall. And thus much for the matter of 
- that Ireatile. 


Now let ws here alſo conſider the maner of penning, and 
the briefe of the reſt of his vnneceſſarie wordes , which are 
wholly beſides the matter. For the enditing , ſavely I doe 
eſtceme it ( for mypart) tobe a very commenaable,eaſie, and 
flowing ( if not onerflowing ) ſtile. Yet if 1 may be pardo- 
ned to ſpeake freely, that which I thinke, trueh it runneth 
al:ozether upon an haughtie , compirolling , contemplu- 
ous , diſdainefull , and ſalte minerall veyne, as may appeare 
by a taste of ſome particulars , not wnfitte to bee opened; 
which for order lake , I will contrine into theſe fine ſenerall 
heades: wiz. 1. Of his diſcourteous and opprobrious 
termes uſed againt Juerye particular perſons and cal- 


lings: 2. His conert reproching and wounding of all Eccle- 
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fialticall Indges through the ſides of Papilts, for their ra- 
ging againſt Subie ts, and treacherie to their Soneraignes, 
in former times: 3. His reuiling the proceedings Eccleſia- 
ſticall, which he there impugneth : 4. His untrue imputa- 
tions and lander of theſe proceedings : Aud laitly, the 'v'* 
tended impieties ſuppoſed thereby to be committed, with the 
dangers and penalties , that hee chargeth all ſuch to haue in- 
curred, which haue bene dealers in ſuch prattiſe of Ecclefia- 
ſticall Iurifdiftion. 

For the firſt of theſe : as where hee termeth all that pra- 
fiſe thatpart of E ccleſiaſticall Iuriſdiction(whether Or- 
dinaries or Commiſſioners) by the names of Inquilitors, 
rough and rigorous exaQtors , and offenſiue butchers: 
Chargeth them to cloake and ſhadowe foule matters 
vnder glorious and painted glofles , beautifull ſhewes, 
and fained pretenſes: that of their Tudiciall Courtes and 
Conliſtories,ths ſaying of the Poet is verified, viz, 

Vida iacet pietas,& tergo cxde madentes 

Vltima cceleſtum terras Aſtrzareliquit: As if they 
had there murdered or unlawfully put ſome to death. 

Where hee alſo ſaith , that Ordinaries challenge or aſ- 
ſume to themſelues the goodly name and title of Spi- 
rituall men : that they are men to whome the ſauour of 
gaine is ſweete , and therefore ſayeth of them, Auro lo- 
quente tacendum eſt, 

Thoſe DoQtors alſo which by commandement do (as afore 
ſeeke ro iuſlifie the courſe that he oppugneth, he calleth (tho- 
rowe contempt) Engliſh Do@ours : 4 tcrm:e wvſually ſa- 

ened but wpon ſuch, as beare the name of learned , andyet 


beſides Engliſh (their mother tongue) perhappes under- 


fland none other language at all : yet the meaneſt of ſuch 


Doors cap tell, that a Publican differeth from a Colle- 
tour, and that regula Iuris ſfienifierh not an example 


or 


to the Reader. 


' orprecedent, at both which he ſlumbleth, He pleaſantly at- 

- ſo(like a Sennor Soldado) ſorteth nine of them by rankes, 

' . into morethen two quaternions , as the ſouldiers which 

kept S. Peter were ſorted : as if through their baſeneſſe , a 

quaternion of them were not woorthie to be laid in bailance 
with a meſle of ſuch as himſelte is; or as though in abraue 
reſolution of his owne ſingle valour , he valued them by doz= 
Jens together , and durſt encounter them all at once, like as 
the ſingle Spaniard doth , with ſo many naked and contemp- 

zible Barbarians. 

He termeth them alſo (in ſcorne) Learned Canoniſts: 
as if he would inſinuate, that the litle skill they haue, were in 
the Canon /awe onely, which he nameth the Popes Teſta- 
ment : and as if their degrees of ſchooles were taken in that 
profeſsion. i hereas it is well knowen , that their Profiien 
and degree, isin the Ciuill lawes:a lawe being (for the equi- 
tie and wiſedome thereof”) by the ſpace of ſunarie quaterni- 
ons ofhundreths of yeeres, the common lawe of all the Ci- 
uill 2ations of the world ſaue one. What he eſteemeth of it, 
greatly skilleth not , but Tullie, a man more wiſe then he, 
doeth gine it exceeding great commenaations. \_And all the 
Chriſtian worlde( ſauing our ſelues)are not deſtitute of rea- 

ſon, for well eſteeming and practiſing of it, For the courſe of 
L thoſe Do&ours education , it hath beene in the liberall ſci- 

ences ,inthe languazes called learned , and perhaps in ſuch of 
the vulgar alſo , as be of any commenaable note , andin other 
(ortes of good learning. Wherein if they haue accordingly 
profited , their employment (happely) may bee many wayes 
(thereby) as behoofefull to the FA of their Countrey , 4s 
that which ſome call learning , is beneficiall and gainefull to 
themſelues. 

Likewiſe the poore Apparitors that ſerue in Eccleſia- 
ſticall Cortes , he calleth them, their hunting Spaniels, 


C malepert 
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malepert Apparitours , Meſſengers and Purſuiuants: 
men though in meane place,and but miniſterial qualitie, yet 
as neceſſary to be had in theſe Courtes, as Errand-bailits be 
fer Temporal. 

T'o come to the ſecond: may it be denied, that the matters 
wherewith he reprocheth the Popith prelates , of forme» 
times, are bent per obliquum, through their ſides to wound 
all the Reuerend fathers,anA others nowe lining? who ( for 
proceeding of Office againit ſome of his darlings ) are fallen 
as deepely into his indignation, For haue theſeſbarpe biting 
termes bene beitowed - an any of their late Predeceſlours, 
or upon them , till of late yeeres , that certame aiſordercd 
rl joyning ( though in other reſþectes\ with the Pa- 
piſtes, to oppugne this Church , hane bene dealt with in the 
ſame courſe, that Papiſts are , and were frem the beginning 
of her Maieſties rezgne, before theſe other ſprung vp? If 
this were not his meaning , for what ende is almoſt hatfe his 
Treatiſe ſpent by way of Innettiue againſt the Popiſh Pre- 
lates? So that ( nodoubt ) hee meant to lay vpon the preſent 
Iudges Eccleſtaſticall the reproches of them, whoſe ſteppes 
hee chargeth them to followe, in that this courle of pro- 
ceeding was ( if wee may truſt him vpon his bare worde) 
brought in by the practice of the Popiſh Cleargie: 
And therefore hee heed , that Biſhops nowe practice 
Antichriſtian decrees, and Popiſh Canons, the ve- 
ry heades of that Helliſh Cerbers of Rome, and the 
ſynewes of his tyrannicall authoritie : For elſe this 
were but running of riot, and vaine barking againſt the 
Aoone, | 

Of this ſort are thoſe his other ſpeeches alſo, viz. that the 
Papiſticall Cleargie moſt irreligiouſly practiſed rhe 
fame: that they finding it a fitte inſtrument to main- 
teine their Romiſh Hierarchic, and to tyrannize ouer 
| the 
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the conſciences of good men , moſt impiouſly viola- 
ting the lawes both of God & man, impoſed this ma- 
ner of corrupt oath vpon the people:that they werefar 
more cruell then Claudius or Caligula : mad men, gree- 
die & deuouring VWolues : zhat they fed(with delight) 
their fierce and cruell mindes : that they tyrannized in 
cruell maner: that they forced men with rough andri- 
gorous termes of diſgrace & reproch : that they were 
mctrcileſſe magiſtrates viing ſudden and raging com- 
mittance: thatthey promiſed in verboſacerdorali, ifthar 
be ought worth : azd he calleth them vnbridled Clergie 
men, Phariſaicall Clergie men, vniuit & lawleſſe men, 
with their bad praQices and fond intentions : merci- 
lefle Ordinaries, with their extraordinarie and lawleſle 
power : their actions cruell and accurſed dealings of 
Barbarous bloudy biſhops, murtherous mindes and 
intollerable iniquitie of biſhops, vſing a Barbarous 
courſe of inquiſition. He inueigheth alſo at large,againſt 
their hypocriſie & feined holineſle : againſt their tem- 
porall poſſeſſions, as the nurſes of pride, preſumption, 
and vainepompe ofthe world. 7ruly if this kinde of miſ- 
likers, had that litle of temporalties which is ſtill left, how 
hible they would be may inſtly be doubted: but 1 durſt under- 
take for them, that they will ſe no great pompe in hoſpita- 
litie, nor in any thing els, ſauing in words. Likewiſe againſt 
their ambition : for he affirmeththat three Archb.infor- 
ced aboue the kings of theland: againſt viurping &en- 
croching vpon thekinges juriſdiction by Popiſh pre- 
lates, to bring cauſes to their coſtly andlingering con- 
ſiftories : againſt bringing in (by them) of forrein de- 
crees,corrupt canons,and ceremonies of the accurſed 
Sce of Rome: againſt their claiming of exemption from 
taxes impoſedby any other whomſocuer, then by the 
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Popes authority * and againſt certeine clergie men,zhat | 
(in former times) oppolcd themſelues (with great ob- 
ſtinacie) againſt the paiment of a ſubſidie : 2s zflay men 
had not done (rebelliouſly) as much,as theſe did obſtinately 
Heainſt haughtic Hugh biſhop of Lrncolne, who hee 
ſath) as aluſty champion of that irregular confederacy 
drew out his woodden dagger of excommunication, 
againſt the kinges Iudges: againſt a biſhop of 1/inche- 
fter, who was outlawed for a wiltull murther, and a 
while refuſed the iudgement of the kings law : again#t 
the Popes colleour who conuented the vicar of Sal- 
zaſh afore himſelfe , for breach of an othe giuen for 
ſtrength of a bond: agaiz/t the Hoſpitallers and Tem- 
plers, who drew the kings ſubieQs into ſuite, before 
the conſeruatour of their priuileges : 4:d againſt the 

roud prelate cardinall ool/eys court legatine; and 
both his and Nixethe blinde biſhop of Norwzch his fal- 
ling into premanire, for encroching vpon thekings iu- 
ri{dition: Adding alſo a ſlie ſurmiſe of ſome other things 
(in the times of Poperie) to hane bene vſed, which he doth 
but wvainely imagine, to be now practiſed by Commiſſto» 
ners Ecclefiaſticall. So that by this tricke of cunning con- 
ueyance, he would induce and draw on his affectionate rea- 
ders to beleene, the ſame to be now in all biſhops preſent, 
which was blame woorthie in any of their predeceſſours. 
For his fauourers may not indge that ſuch a man as he, would 
wander ſo farre wide (as he doth) from his purpoſe : belike if 
theſe now do but any one attion (though neuer ſo iuſtifiable) 
which the Papiſts haue done in times paſt, they ſhall carry all 
the cotumelies,which they (in any other _ haue etther 
worthely, or vnworthely deſerned. Whether this be a dirett 
Chriſtian courſe,cuery one that i in any place of juſtice ſhall 
moſt ſincerely diſcernez which will but conſider with him- 


ſelf 
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' felfe, how onequall he would judge it to bee, to hane his owne 

hone#tie, diſcretion,loialtie,and _— meaſured and eſtee- 
med of, according to the attions of the worſt men that eucr a- 
fore occupied the ſame place that he now aveth. 

Vnto the third point (which i reuiling of proceedings EC- 
cleſiaſticall (z» thi behalfe) allſuch ſpeeches of his, as theſe 
following doe appertame : of the whole Canon lawe ina- 
ſtinfie and generally he ſpeaketh thus : that they be lawes 
and ordinances contumelious againſt God, iniurious 
to Magiſtrates,and eſpecially eſtabliſhed to maintaine 
Antichriſtian tyrannie :0f an Oath ef purgation, or ar 
oathminiftredto anſwere (in ſome caſes) unto Articles and 
interrogatories criminall,þe ſazeth, It is againſt law and 
reaſon; an intollerable error and diſorder: afowle and 
great abuſe : hard and vniuſt dealing : vndiſcreete, vn- 
tuſt,and vnlawfull forcing: offenſiue proceeding : v- 
{urped officious power, and licentious pleaſure, con- 
trarie to all due courſe of Iuſtice: a violent courle of in- 
iurious inquiſition,cxamination,and of wreſted oaths: 
a lawleffe proceeding which the Iuſtice of theland de- 
teſteth.: that they be vniuſt oaths, and full of iniquitie : 
ſtrange oaths & ſtrong purgations, not healthfull but 
hurtful:poiſoning purgartions,giuen for preſeruatiues: 
Catholique oaths: a vicious and lawlefle inquiſition : 
andlaſtly, a prophane, and more then heatheniſh In- 
quiſition., | 

The fourth point concerneth his untrue and landerous ac- 
cuſations of their proceedines,who be ludges Eccleſiaſtical: 
#5 where he ſaieth,that ſuch generall oaths (viz. as «fore 
hath bene touched, when I ſpake of the iſſue miitaken) are 
exacted, none accuſation, ſuite, lawfull information, 
preſentmentorinditement iudiciallic preceding : that 
the Eccleſia#ticall Commiſdtoners, terme themſclues high 

"WY and 


The Epiſtle 


and ſupreme Commiſhoners : that it 1 cn by eae- 
ry ecclefiaſticall Iudge to fatiſfic his iealous ſuſpicion 
of any crime, to appoſe by othe, and compell men to 
their purgation,or vpon euery bare ſurmiſe and vncer- 
raine rumour: that by the like reaſon (unto the prattiſe of 
thi othe) there ſhould bee erected a court of Inquiſitt- 
on, morethen Spaniſh, to ſift and ranſacke (by othe) 
moſt ſecret thoughts : That the ay ahh. Sar wvſed by Ec- 
cleſcaſticall _ are not certaine, but doe fooliſhly wan- 
der at thedoubrfull will of a flic and ſubtill appoſer: 
that having ſnared the fillic ſubiect,they doe either (a- 

ainſtlawe) enforcehimto accuſe himſelfe of his moſt 
Ls thoughts; or contrarie to Chriſtian charitie, 
bay humanitie , conſtraine him to anſwere againſt 

is naturall parents, &c. And that in defence of theſe 
abuſes , divers euen of the learned forte , doe great 
violence to the Statute, r. Eliz. cap. 1. wreſting the 
ſameto a wrong ſenſe: all which are verie calumnionus ac- 
cuſations. ; 

The fifth and la#t point of his lauiſh and looſe frmees 
concerneth the impieties, dangers and penalties, wherewith 
he chargeth all that haue delt in any ſuch Eccleſraſtical cauſe. 
As firſt,that it isagreat and prophane abuſe of the holie 
name and maicſtie of God : that Gods ſacred inſtituti- 
on is therebygreatlic peruerted : that itis hurtful to the 
Church = common weale : that it is a great indigni- 
tie to the Crowne : zhat they viurpe coniſance of 
pleas : that they doe no lefle then Thorpe ſometime 
chiefe Iuſtice did, who (as much as in him lay) broke 
the oath which the king is bound to keepe towardes 
the people : that they are violaters of the king,and in- 
1urious dealers againſt his Regalitie, Crowne and king. 
dome : nay rather laie violent handes on him, im- 


pugne 
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pugne his royall throne and ſcepter contraric to the 
policie, Iuſtice, lawes, cuſtomes, and freedomes of 
this kingdome z yea contrarie to the lawe of God i: 
ſelfe : that hereby they impugne the royall preroga- 
tiues vnited to the Crowne, with the breach of their 
owne oaths ; eſpeciallie if they haue raken the oath 
for the maintenance of the ſupremacie royall, where- 
of hee maketh ſome doubt (as it ſeemeth) and aduiſeth 
them of this danger, as a © welwiller : that it is playne * Sclicer. 
extortion and wrong vnto the partie. And laſtlie, that 
they are all offenders,and doe incurre the fortaiture of 
the penall lawes of Premunire. 

Seeing then his wordes of this matter bee ſo bigge, his 
rermes ſo biting, his ſpeeches ſo confident and peremptorte, 
and his accuſations ſo grienous: Is there not (in defence of 
Inſtice and of ſo many good and great learned men in ſeuerall 
profeſſions) great occaſion offered to haue it examined; whe- 
ther the force and weight of his reaſon s will beare out this co- 
pious harueſt, and hote razing feuer of wordes, or whether 
theſe wordes were but vſed becauſe matter wanted ? What 
weight and moment his reaſons are of, ts not of this place par- 
ticularlie to diſcuſſe , but ſhall bee reſerued to the ſeuerall 
partes of the Diſcourſe following, And 1 will not ſtriue 
by bare wordes to returne theſe of-ſcowrings of a fowle 
mouth and a defiled penne vpon him agayne ; further then 
mul needes cleane fait to himſelfe , the CAuthour of 
them : when they ſhall (by reaſon) bee wiped off from the 
perſons charged, and fo are to rebound backe , vpon their 
firſt owner. 

nd to gine you an inchling (in the meane time) that 
i is not etherwiſe like, then to fi out ſo : 1t ſhall not bee 
amiſſe , 4 little to conſider how gingerlie ſometimes hee 
treadeth in this matter: and how here and there himſclfe 


minceth 


"The Epiſtle 
minceth and qualifieth the ſlate of the controuerſie,as it were © 
waiuine his Fr iſſue ; — all thoſe his formey © 
high lookes and braue termes. For firſt he granteth, that di- | 
uersecuen of the learned fort, dochold, and that verie :. 
confidently, (meaning hereby as I take it, ſundrie profeſſors + 
of the Common lawe) that theſe proceedings which he im- © 
puzneth, are warrantedby the Statute, 1.Eliz.cap.1. and 
can he (whoſoener he be for a man) ſhewiug no more, yet ſee 
more herein then ſo many of the learned ſort can, that be of 
an other indgement ? 

ad though he exclaime (as yee hane heard) mightilie, 
that this kind of oath 15 contrarie, and a ſtranger to the 
lawes, Iuſtice,and policte ofthis Realme;z yet in the ve- 
rie cloſing vp of his treatiſe haning ſayd, that it was neuer | 
pu in vre or vſeby any Ciuill magiſtrate of this land: 
y the ſtrength of trueth ts forced to adde thereunto this ex- 
ception : pr dr as itis corruptly crept in amongſt o- 
therabuſes,by the ſiniſter praiſes and pretenſes of the 
Romiſhprelates : thereby imploying, that yet it hath bene 
wſed of long time by the Ciuill policie dl magiſtrates of * 
this Realme : noting them withal I know not withwhat 
other abuſes, 4s being onerrought, which belike they alſo 
ſhail heare of, as his leiſure will permit him, if they pleaſe him 
not in the meane time the better. 

Likewiſe, going about to anſwere the obiettion that may 
be made, for iuſtifying of this the by the like approoucd courſe 
in the Starre-cham bs : he v(eth theſe bo 4s areaſon of 


his allowance of ſuch proceeding there : viz. The Starrc- 
chamber requireth an anſwere to matter in fa, done 
either to the iniurieof a private perſon, or hurt to the 
publike State. Then (by like reaſon) if Iudges and Com- 
miſſioners Eccleſiaſticall,ſhallbut require this oath to 
anſwere matter in fate (as in very trueth they doe none 

other- 


totheReader. 
otherwiſe) doneto the hurt of the publike Stare; zhe 
the cauſe in controuerſie thus farre yeeldedwp by him.But can 
' kbhe(inated) thinke it reaſonable and inft, to exait ſuch oath 
for puniſhment of an iniarie done but to 4 yp warts Ive in 
' his temporall goods or ſuch like : and ſhall it bee in his mage- 
ment vniuſt and unreaſonable to be exatied for diſcouerie 
and reſtraint of ſuch enormaties,which cannot be denied tobe 
preiudiciall both to the ſtate of the Church &> Common weale, 
wherein Indges Eccleſiaſticall moſt uſually doe prattife t?V1- 
tranon = —_ Lone par _ | 
In another of the Treatile,he ſharpely inneieth, for 
that the * ominſhoer Eexleilticl mii the Zac | 
before i e be permitted to the Articles. Now in 
hs hewing of frm betwixt the proceedings by Com- 
miſfioners ecclefiaſticall av4zhe Starre-chamber,one of 
them « this; that the defendant there, hath the copie of the 
bill of Information 70 anſwere by his counſell, ere hee take 
hu othe for the trueth of it : yet hee reftraineth it thus, wg 
So the Information in the Starre-chamber bee no 
made Ore tenmu : ſo that it muii hereupon needes be yeelded 
that at ſometime, and upon fome occaſion it may bee : and 
therefore it not firaplie vniuſt, to give the oath before the 
defendant haue 4 copie:nor for him to be debarred from coun-. 
fell; when he anſwereth but interrogatories of hs owne fact 
or knowledge. For (in deed) the defendant in the Starre- 
chamber 7s »0z allowed counſel, whz he anſwereth to Inter- 
rogatories,/orted inro Articles,but only is allowed counſel 
for the maner of framing of his anfwere to the Bill into due 
forme of law: the Counſeller not admiſing him in the matters 
of fat leaſt happily he draw the defendant intoperiurie. For 
# were very unreaſonable, that counſell ſhould dirett him in 
the matter and as it were 1 ſaywntohim:anfwerenotthis 
thus,though itbetruc; torthen you are like to be grie- 
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uguſlic puniſhed: | N.gy rather, 4s a writer inthe Giuill 
law aduiſeth : the counſell(euen tothe bill of Information) 
ought qo tell the defendant to thus effett : Si hoc modo re- | 
ſfpondeas,perdesquidem cauſam: fed fi aliter quam ve- | 
ritas ſc haber, perdes animam. q 
Furthermore,jn one place where he reprehendeth forced © 
and conſtrained oaths ; hee limiteth his meaning by theſe 
words,viz.in that gencrall maner: which 5,45 ire he had + 
ſurmiſed : viz, to ſift generally all a mans thoughts, 
words and peers "_ without y 159-00 or 
complaint precedent: /o that it « not ſimply the urging of + 
y hc, OS 1n4criminall cauſe 71 peru wy 
# tobe condemned: but to doe it in that generall maner,for 
ll thoughts,wordes and deeds. If then no ſuch matter be (in 
very trueth) euer prattiſed,the man (it ſeemeth) will eaſilie 
bee yeconciled agatne vnto them, whom hee ſoeazerlie afore 
ſnatched at and tooke vp. | | 
Laſtly, inone part of the Treatiſe hee ſpeaketh in deed a- 
gainſt oaths in criminall cauſes : bat it is with this taxa- 
tine reſtraint : eſpeciallie(ſaieth he) in cauſes of life and 
death,contrarie tothe lawes of this realme : ſo that if it 
be not minifiredin any cauſe of life and death, xo, nor yet 
in any cauſe of mutilation of limme (45 invery trueth it is not 
now by anyconrt eccleſiaſtical, a thing moſt notorious) then 
there s no cauſe of offenſe giuen , either to the lawes of the 
realme,or unto himſelf. 4nd therfore for this time the Trea- 
tiſer, and thoſe whichexerciſe Iuriſdicion ecclcſiaſticall, 
may ſeeme (in ſome broken manex) tobee growen againe to 4 
pretie kind of pacification; hold as wel,cy as long as it ſhall. 
But there us another partie wh that perhaps will venture 
to rip vp agayne the ſeames of this greene peace , if hee may 
not (in ſome ſort) bee ſatiſfied. For there came unto mine 
handes 4 good while afier the former Treatiſe gertaine briefe 


Notes 
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to the Reader. 

Notes (without diſcourſe) that are delivered abroad inte 
many hands by writing ;, being commended to be gathered by 
4 man of great reading, and indgement in Diuinitic, Lawe, 
and in what not ? 1t beareth this title,Nortes to prooue the 
proceeding ex Of fcro, and the oath and ſubſcription 
which are now required;to be againſt the word of God, 
the ancient Fathers,and Canons ofthe Church, and 
the lawes, liberties,and cuſtomes of the realme of En- 
gland : the proceeding of Office, and the oath requi- 
red, though hee telleth not how he concemnes it to bee requi- 
4 Treatiſer did) doe both fall intothis diſputation, 
which we haze in hand. A's for the (ubſcriptionz(vpon o- 
ther occaſion) that may hereafter elſewhere be debated, The 
ſenerallpoints which (in reſpett of the two former) bee hand- 
leth,are by himſelfe dittributed and ſorted into theſe ſenerall 
heads : viz; Firſt, teſtimonies out of ancient Fathers, 
that do miſlike the proceeding ex Officio,and oath now 
vied: Secondly, Engliſh Martyrs that haue refuſed and 

miſliked the oath now vied : Thirdly, the proceedi 
againit heretikes in Englad,without exaQting an = 
&c : Fourthlie, the Canon lawe teaching Inquiſition 
and Aw wm, ed officio by oath. Fiftly,another order 
of proceeding,butyetin cauſe fide, andnototherwile, 
Sixtlie,the biſho s proceedings contrarie. Seuenthly, 
thelawes of England.Eightlie.the maner of the reuo- 
cation ofthe proceedingex officioin king Henry the 8. 
time, Ninthly,the maner of debating of that cauſe in 
thoſe daycs. 1o. Sir Thomas eHMores reaſons for main- 
renance of proceeding ex Officio & the oath, with ſum- 
marie anſweresto them. 11. Andlaſtly, Inconuenien- 
ces which come by the vſe ex Officio, contrary to the 
common lawe, For. proofe of ſome of which (eſpecially the 
firſt) he is ſo plentifull in pans of places, (without 
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rehearſing their ſayings) ont of the ancient Fathers, coun- 
— ys owne part, I muſt confeſſe that vpon 
the fir view of their names in his moſter booke , 7 was | 
greatly aſtoniſhed, leaſt I had too reſolutelie defended a mat- * 
ter againſt ſach an armie of ancient Fathers, and as it were | 
ainſt the qabrs conſent of the olde Primitiue Church z 


om which 1 meane not (God willing) eaſilie or raſhlie to 
ſwarut . But when I had approched neerer, 1 well diſcerned 
thus my feare tobe all invayne, in that they had neither ban- 
ner diſplaied, nor weapons bent agen thus canſe, but rather 
againſt the faces of the aduerſartes thereof : as may plainelie 
appeare in the ſeucrall + opportune places of this mole Dif- 


courſe enſuing. 

Imay well reſemble thu dealing of the Note-gatherer 
vntoyone ſetters ypinLondon,as Aporthecarics axd ſuch 
like Jharhe not at firſt well tored with ſtuffe : who tofurniſh 
wp their ſroppes wvnto thebeſt ſhewe, are woont oftentimes to 
embelliſh them with good numbers of painted gallic pots, ' 
boxes and glaſſes, intituled on the ontſtde' (enen with golden 
leners ſometimes) of ſuchpreciows Waters, Oyles, Sioples, 
and other drugges of medicine, which they newer ſmelt of he- 
canſe ſuch nener came within them . And perhaps 1 ſhould 
ſaue hint from ſuſpicion of a / oo fault, '(zhat us eyther 


want of i of the ancient 


ement, or of W pernertioe 
Farh cio I ſhould ok Art my-conceite in this be- 
bay : which 6, that his leiſure ſerued him not, to looke 
what was indeede containedin thoſe places, which there hee 
quoreth: but that hee did ſet them downe (pon truſt) ont 
of the Pies or Indices of the ſayd ener buokes, ereſoe- 
wer the bare wordes of Inquiſition, of Accuſing,of Oath, 
or ofSwearing was found. For I dere awowe,that hee which 
ſhal readth#'in the Authors themſelnes,will iudge, that ma- 
ny of them were gathered together inn condemmnazis of taking 


IS 
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any oath at all, (anerrour holden by the Atuabaptilts) Weis 
betng truely underſtood _ the circumſtances, the 
Places ſerue neither the one turne nor the other) rather then 
that by any colour, they may be wreſted te Peake either a- 
gainſ oathes miniſtredin cauſes criminall, or againſt pro- 
ceeding by Indges of Office. | | 
Let thus much therefore (if it be not too much) ſuffice, to 
haue delivered in ſome generalitie, touching the ſaid Trea- 
tiſe aud Notes. both whichare undertaken, for the whole 
ſubſtance of them, to be here and there anſwered, in thu fom- 
ple diſcourſe enſuing. Ir 
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THE FIRST PART OF 
- an Apologicof certeine proceedings 
in CoveTs ECCLESIASTICALL, 


wherein is chiefly ſhewed what matters be inci- 


dentto Ecclehiaſticall conuſance,and ſo allowed 
by Statutes, and Common law, 


CHAP. L 


That 4 ſenerallrojallaſſent is not required to the executing of enery 
particu/ar Canos. | 
ND) 
P- 
— \ eccleſ- 
" Sc _ | [hin al, cad andmight be 
Of ſpared; becauſe this would (crue to, 
<2 SAFT [cut off all at once, whichthey ſhoot: ©... 
[_x=2-= V1] :t. For none-that exerciſc ordinarie 
wwr;aition have hitherto had it in'particularity  aieies the. 
oppugners {cemethto be meant) otherwiſe thenby pernuſſion, 
oflaw, vnto cuery of their proceedings,: Neither intrueth,: for - 
the infinitie of it, and troubleſomneſſe to procure ſuch aſſent, 
from her Maicſtie, for euery particular matter & diceceſle ofthis 
Realme(from time to time) were itpoſſible tobe vied. Nowif 
Ordinartes (from whomeinher mediately or immediately, ap- 
pellations dolievnts her Maicſtic in the Chencerie) by —_ of 
the want of ſuch particular aſſent, vato the executionof every 
canon, ſhall (according to this concert) haue nothing todoe; 
then cannor the Q weenes delegates neither (co whom appellations 
from Ordimaries doe come) haue any thing whercin to beſtow 
their traucll : and therefore this paine ſeemeth firſt of all meer 
tobecleared, and to be beſtowedin the furſtranke, 
 Theabſurdity of this opinion (whoſocuer were the hatchers. 
of it) will caſilyſhew ir ſelfe,For itmatrers teſlamentary & matri- 


w#0niall (which all they gran to be eccleſiaticall) right of gu 
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proui, '0 7 ako rac bara | 
* ſprouided in affiftance of turifdiftion ordinary,and for the berter 
d ſpeedier recouene of #thes in-Counts ecclefiaſticall, accor- 
dingto the courſe of the ecclefiafticall lawes in that bebalfe, 
34 & 35.H.8.\Andthie3 like was alfo cnadted for recouctie of yenfions,procu- + 
> rations &e, withholden, | 

+ 1.8d.6.cap,, Tnthetimeof K: Edvard the fixr,inta ſtatute (fince repealed: 
by queene Marie) 'agreat number ofparticular cauſes of iuriſ< 
ditlion ecole fiaftitall,re there (bythe way) rehearſed; that Ords- 
naries & other cedlefſaſticall Indger might, and didthen dealc in, 
In the time of quicene Marie (before the ſupremacie was gi- 
# 1.Mar.cap,3- yen vntothe Pope) the 5 at fornot d;tnrbing of dinine ſernice or 
preaching, reſerueth the iuriſdiion that Ordwaric then had,for: 
puniſhment thereof, by lawereccleſiafticall, ouer andaboue the 

penalties (ofnew)thereby inflied, | 
6 r,Elz,cap2, Inthe Queenes Afweſties® time thatnow is; by the a& for v- 
niformitic of Commonprayer, Ordinaries &'c. may enquire &'c, 


and punifh the v10lations of that att, by cenſures &c. as heeretofore 
hath bene vſed'n bke caſes,by the Quomnez ceclefrafticall lawes, 


Part.t,” proceedings is Cotrts Etcleſrafticall. 3. 

- The: Statute De excom, capiendo, reckoneth* vp (particular-* g,fliz.ca.az, 
ly)diuers Crimes and offences Eccleſiaſtical; punithable by that 
wuriſdiction , which were hindered much from puniſhment that 
appertcined , for want of due execution of that writte De ex- 
com. capiendo, and therefore prouideth remedie therein, Which 
neceſſarily argueth the continuance and approbation of execu- 
tion of [uriſattion Eccleſiaſticall by Ordinaries , without further 
obteyning of leaue. 

By the (tatute againſt periurie (made at the ſame time) ?it is * 5,Eliz,cap.g, 
prouided,that it ſhould not extend to Courts Eccleſiatticall: but 
that offenders in periurie,or ſubornation in a Coxrt Eccleſiaſtical, 
ſhall and maybe puniſhed by ſuch vſnal andordinarie Lawes,as here- 

tofore hane bene, and yet are vſed and frequented,jn the ſaide Eccle- 
fiaſticall Courts: which prooueth the vſuall praQtiſe of [uriſdiftion 
Ecclefiaſticall hitherto vſed ( without any ſpeciall aſſent) tobe 
lawfall, 

. The ſtatute againſt »ſ#r/e prouideth) that ſuch vſwrie as is a- # 13 Hlizccap.4, 
boue ten poundin the hundredby yeere,ſhall (notwithſtanding 
 theother penalties there newly inflicted ) be alſo puniſhed and 

correQed (as in times palt ) by the Lawes Eccleſiaſticall. And by 
the + ſtatute of di/apidations, the remedies that by the Lawes Ec- 4 rz,Elicapra, Y 
clefiafticall were (afore) giuen againſt executors and adminiſtra= 
tors of incumbents; are there extended alſo to donees and alie- 
nees; to be ( by the ſame authoritie ) dealrwith, In the which 
clauſes of ſtatutes, there is no repeale of any former particular 
ftatute or Lawe , nor any generall oz obſtante conteined, And 
therefore, if thoſe Par/:aments had bene of this iudgement ; that 
no Canon might now be put in yre, without the Royal aſſent firlt 
obtcined, there woulde haue bene added theſe, or ſome hke 
words, viz. They the ſaid Ordinaries firſt obteining the royall aſſent 
for the putting in vre of ſuch Canon , as they minde in that cauſe 10 
proceed by: that thereby(withour all ſcruple of danger)their pro- 
ceedings( ſoappointed to them) might haue bene warranted. 
But being alrogetherneedeleſle, itis no-maruell chough it were 
omitted. For can any man doubt (if it were needfull ) but that 
there is a ſufficient Rojall aſſent had , when as it is giuen to the 
whole aQe,before it canpaſle for a Lawe? 
Laſtly, the ſame ſtatute out of 5 which (as I conieQuure) this 5 25,H.8,carg; 
E ; opinion 


C 25-H.8,ca,19. 


4 Mn Apologie of certaine = Chap.r, 
opinion was ſtirred yp,doth eſtabliſh all Canons which be not cons. 
trariant nor to the Lawes , Statates , and cuſtomes of this 
Realme, nor to the dammage or hurt of the Kings prerogatine Rojall, 
that they ſhall now ſtill be vſed and executed as they were afore the | 
making of that afte, till they ſhonld be viewed &c. by the z 2.perſons, 
&c. which is not hitherto done. Bur ſuch were vicd afore,withe 
our any expreſſe or particular Royal aſſert (from time totime)ob- 
teined : and therefore may ſtillbe vſed without any ſuch news - 
aſſent, Forto exaQtit were (in very deed) to bring in a uw dif< 
uſe of all ordinarie Eccleſiaſtical Iuriſdictionin ttead of vhng it: 
which hitherto (from prom of Chriſtianitie) and inall ſuccee- 
ding times, hath neuertheleſle bene praGiiſed, 
This opinion,as an arrow ſhot vnaduiſedly atthe Byſbops,glan= 
ceth off a , and woundeth very deadly the fauourers of the 
new D:ſcipline(in whoſe behalfe it was framed. ) for they are ſo 
farre from taking expreſle leaue of the Prince, to put cuery of 
their Conſtitutions eccleſiaFticall in vre, that they holde,her Ma- 
x&ſtie hath nothing to doe to make or eſtabliſh any Chxrch-lawes, 
And the clauſe for vie of ſuch former Canons and Conſtitutions 
fjnodallafore mentioned, as they were vſed afore that time, will not 
helpe the exerciſe of their ſpnodicall coſtirutions madelong after 
in a Conuenticle, called togerherby their Moderators writ. But 
belike (when they ſer vp ) the ſtatute of ſubmiſſion of the Cleargie 
ſhall be curned into a ſtatute of ſubmitting the Princes ſceprer, 
to therule of their Presbyrerie in all Church-matters. 
The chiefeſt colour and pretence * for this opinion, is taken 
as I conieQure ) out of the now reuiued Ratute madein K, H. 
the eights time , of ſubmiſſion of the Cleargie. But the wordes 
thereofdoe plainely diſcouer the weakenes of ſuch collection. 
for itisnot enacted ſimply, that they ſhall zotpat in vre, &c. any 
conſtitutions e576 but according to their aboue ſaid ſubmiſſion and pe- 
tition, which was,that they wonld not enafte nor put in vre any new 
Canons,ehc. in their Conuocation without the Kings royallaſſent and 
authoritie in that behalfe. Otherwiſe there were a flat contrarietie 
in the ſelfe ſame AQe, by reaſonof the laſt prouiſo thereof (nexr 
afore repeated) where (anon; already made( fo they hauethe 
f cm 2 thereby limitred ) are appointed to be vſed, Forit is 
ere ſaid ,ſhall be now [till 2ſed and executed as they were before 


tha 
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the making of that Afte, And whete in * the 27. yeere of the ſaid + ,,,n1.s, cus; 
King, the ſame ſubmiſſion and former ARe is repeated ,there in 
the very body of the Ratute (touching not putting in vre of Ca- 
ons,&c.)the ſame modification(as afore) is retained, viz. Accor- 
ding to the ſaid ſubmiſſion and petition of the Clergie , which concer- 
neth onely newe Canoms. For of thoſe that were then already 
made, the very ſelfe ſame prouiſo( as afore is ſer downe) appoin- 
teth , that they ſhall ſtill bee vſed and executed, as they were before 
the making of either of thoſe Afts, Which was,without any ſuch 
expreſlſe aflent (as by this opinion is enforced) and is therefore 
neither requiſite,nor almoſt poſhble, 

I haue alſo heard ſoine alledge the *clauſe ofthe ſtatute,made * ».Eliz, ex. 
for vniting of all Eccleſiaſtical Inriſarfton to the Crowne; againſt 
the exerciſe of Iuriſdiftion by any Ordinaries : which ( to mine 
ynderſtanding ) is a very {imple colleQion, Belike they meane, 
thatno /ariſdiftion is vnited to the Crowne, but theremulſt be a 
Commiſſion vaderthe great Seale(to warrant the execution of it) 
vnto him, that isto exerciſe it, Then muſt every Stewarde of a 
Leere, euery Conitable ,and ſundrie other Officers be driuen to 
procure like warrant for the execution of-their Temporall offi 
ces, for ( I truſt it will not be denied by theſe men, bur that all 
Temporall authoritic and Iuriſdition, is by Lawe alſo vited to 
the {rowne, | | 

In deede this reaſon would ſerue againſt eitherthe one or the 
other [uriſdiftion,if they were not deriued andclaimed from the 
(7rowne, but from ſome other authoritie immediatly ; as the Po- 
piſh Clergiedid theirs fromGod , by the meanes and-direQiion 
ofthe Pope, Yea euen another 3 Parliament ſheweth, howe 3 8,Eliz,ca,n, 
farre this colletion is from the minde of the makers of that 
Lawe, For that very clauſe 1. Ehz.ca.r. (together with her 
eMaiefties letters Parents, direfted foorth for confirming and 
conſecrating eArchbiſhops and Biſhops ) is brought, in the Pre- 
amble thereof, as a ſtrong proofe without ſeruple and ambigni= 

tie, that the authorities and [uriſdi&tions by them executed; 
be thereby giuen ynro them, fromher Xfaieſtie, And 
therefore this opinion doth remaine deſti- 
| tute of any ground of Lawe, 
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FC a reach, nor draweth ſo greata compaſſe as the 


CHAP. IL 


| The particnlar diftribution of all other canſes to be prooued tobe of 


Eccleſiafticall connſance,beſides Teſtamentaric or Matrimonial, 


with adiſcourſe of Bilhops certificats againſt perſons excommu- 
© nicate,being aſpeciall point of their yoluntarie 1nriſdsttion where | 


there t no partie that proſecmteth. 
CEC" Hc next opinion, Viz. That by the lawes of this 
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Realme none Ordinary may cite anywhomſoener, 


(though it draw deepe) yet it hath nor ſolarge 
| former, For this leaueth ſome ordinarie Iuriſ- 

diQtion Eccleſiaſtical in theſe two caſes; where the other (vpon 
the matter ) ſweeperh away all. Bur ifthis be fimply true, then 
the former muſt needes be falſe. For if ( by Lawe)an Ordzare, 
without more a doc, may cite men in thele two caſes, then ma 
ſome Canon, & c.(by ved, be pur in vre , without any further 
Royall aſſent to execute the ſame, | 

But if it ſhall be prooued true, that (by the Law of the land) in 
ſome cauſes beſides Teſtamentarie or CMatrimoniall, an Ordinarie 
may cite: Then this opinion,that in 0 cauſes beſides Teſtamentary 
or Matrimoniall, an Ordinarie may cite ( being the contradicorie 
thereof ) muſt needes (according to rule of reaſon )be prooued 
falſe. For it will not be denied by any,but in what cauſe ſocuer 
an Ordinariemay lawfully deale,in that (ifneede be)he may vie 
citation, All matters done by Byſhops (who onely be immediate 
Ordinaries vader her Maieſtie ) cither belong to their order and 
degree,as ordeining of Miniſters or Deacons, c6firmation of chil- 
dren,dedication of Churchesor Churchyards,8cc; or to their /«- 
riſdiftion.Their Iuriſdiftion is of two ſorts : the firit is volwntarie, 
that 1s, when thoſe whomthey deale wich,doe not ſtand againſt 
it: (and ſuch for the moſtpart;are Inſtitutions, probate of Wils, 
and committin o of adminiſtrations,viſitations,Certificats of Bis 
ſhopsinto the Q.Courts, ordeining of Rea//compoſitions in mat- 
ters eccleſiafticall,ehc.) | 

But ſomething muſt here be ſaid touching certificats of Biſhops; 
becauſenone ſofitaplace hereafterdoth fal out, for this marter. 
A lictle Treatiſe ſet out in the time of King Hem theeight, and 
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Y but in cauſes Teſtamentarie. or CMatrimoniall 
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inted by Berthelet, cum prizilegio, (proving that by the lawes of 
Els Reakace theB. of Pas ws »(P ne = he ud tohaue had 
any ſupremacie here) doeth * thus write of theſe certificates, If 
(ſaith he) Excommunication,Baſtardy,Bigamie, Depoſition,or De- 
raignement of a religious perſon,or Dinorcebe certified by a Biſhop of 
this Realme , it is admitted in the Kings Conrtes; but the Popes cer- 
tificate is not admitted, And as certificates of Biſhops be 1n theſe 
caſes admitted at the common lawe,ſo haue ſundry * phate ſince, 
authoriſed their Cercificates duely made into the Queenes 
Courtes,in certaine other caſes. 

Neuertheleſle, I finde two caſcs inthe ſaid Treatiſe, where the 
Certificate of a mans excommunication from a Biſhop , ſhall no 
diſablethe partie excommunicated from his aCtion:as regularly 
excommunication doth whenit is duely certified. 

For firſt, * if a Biſhop be a partie to a ſuite, and doe excommunicate * Toidem ca 4, 
his aduerſarie; ſuch excommunication (though it be certified) doeth 
not diſable his adner ſary in his attion. 

Secondly, 3 where an a(tion of debt was brought by an executor, * 1a .'v 
and an excommunication vnder 4. Biſhops ſeale was pleaded againſt 4 
ſuch executonr; this was adindged no good plea : becauſe the execu- 
torr was not ta recouer any thing to his owne v/+: and for this there 
is alledged x4. and 21. Hen.6. Butifthis were the onely ground 
and reaſon of ſuch iudgement , then where this ond: is not 
found true in facte : asit may often happen, ifthe goodes and 
chattels be great, thedebtes and legacies ſmall, and where the 
executour hath clasſulam de reſiauts by the will, viz. allthe rem- 
nant of the goodes and chattels bequeathed to him: it woulde 
ſeemeto me (vynder corre&tion) thatin ſuch a different caſe , the 
lawe alſo ſhould be otherwiſe : becauſe much commeth tothe 
executours owne vſc in particular. 

This certificate of excommmication by Biſhops of all the others 
is mGitin yſe: and would be of more vſe, tothe great comoditie 
of her Maieſtie (eſpecially vpon the ſtatute de excoms. capiendb) 
and to the terrour of ſundry malefaRors : were it not for the 
chargeablenes of that courſe ynto Ordinaries (whom the tenth 
man that is certified , doeth not ſatisfie againe) and forthe ma- 
nifolde abuſes about the execution of that writte, committed by 
ynder officers: and were it not that, iura & Lbertates, the lawes or 
h | E 3 rightes, 


g Cap, I, 
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rightes, and liberties of holy Church ; graunted and confirmedby- | 
the great Charter,arenot ſo imwolably intheſe dayes mainteined; + 
as was meant by * thoſe ates of Parliament , which doe exacte 
othes for obſeruation and defence of them. 

Iris a libertie peculiartothis Church of England, aboue all 
the Realmes in Chriſtendome , that I reade of : that if a man 
ande wilfully fourtie dayes together excommunicate, and be 
» Notainterlin, accordingly * certified by the Biſ-opinto the Chawncery,that then 
paz.Regilt 65-b, he is to be commitred to priſon, by vertue ofa writ directed to 

the Sherife, Notwithſtanding, that in one precedent (in the Re- 
zRegi.in $#ſer)ofthis writ,it * is ſaid; quodbuinſmod; brene noſtrum,de gra- 
rew.original. 254 xoſtra procedat « 

4 For anote inthe fame booke ypon the fame worde (vied in 
another writte)doth teache vs;that ſuch clauſe is but vſed,pro ho- 
more regioetiamſiad 14de inre teneatur. Andit appeareth by ſun- 
drie olde precedents of writtes there, that the graunting ofthis 
writ, is by lawe required : as where in a writ de excommunicats 

4 Reg. inbr. capiends + itis ſaid : quod poteſtas regia ſacroſantts eccleſie in ſus 

ht erelis deeſſe non debet, And in ſundry other writtes of that 

5 1bid.& pag. 66. Kinde , it is 5 affirmed to bee , ſecundum conſurtudipenm eAn- 

b.& 54 * plie, Which is the Common lawe of this Realme . And there- 

6 Ibid, pag.69.2. | in other precedents ofthe ſame writte,the King faith © thus: 

Nolumms quod libertas eccleſiaſtica , per nos vel miniſtros noſtros 

7 Thidem, quoſcumque aliqualiter violetwr. And againe,” [ura & libertates ece 
cleſiaſticas illeſa volentes in omnibus deructi, 

Intheſe Certificates, the Biſbops ,andothers, hauing in ſome 

caſes authoxritie to certifie (as the Chamncellonr of Oxford, the 

Cuſtos Spiritualitatzs of a vacant See, andthe Biſhops Official, and 

vicar general, ipſo in remotis agente) that they make none errour; 

mult remember to obſerue theſe three thines. Firſt, that ir 

oua nat.breu. be ® expreſſed therein , that the partie again{t whom they doe 

Pg.64. certifie , is excommunicated maiori excommunicatione : becauſe 

for the lefler excommunication (as happely for companying 

with an excommunicate perſon) a man Tal not be impriſoned, 

zlbidem, =Secondly,that * it be certified, that he was by name and particu 

larly ſo excommunicated; and not in orolle ,in companie of a 


2 15.8, 3-2-3, 


multicude (as was often done in elder tunes) or indefinitely and 
m peneraltic, as when the BB,excommunicated all, whoſocucr 
Sb Cabots, a2, ſhould 
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” ſhouldviolate any partof the great charter, Forthat excommu- 
- nication (faith Firzherbert in Non place)muſt growe = a ſpe- 
ciall ſuite againſt a man cither ex officio,or by a partie, whereupon 

a Sigmficamt may be grounded. 

Thirdly , * (if any inferiour officer ynder the Biſbop or his * Reg. inbre: 
eArchdeacon, did excommunicate the partie certified) yet mult E-fo$ 69.5. 
the Biſhops Certificate runne, that it was done noſtra antoritate P78.65b. 
ordinaria, 

But that the expreſſing in the certificate of a particular cauſe 
of the excommunication,is at the Common lawe(ofneceſſitie)re- 
quired; I cannot gather out of any place of the Regiſter , or of 
Fitzherberts Natura Breninm. 

Ir is true, that when the proceeding is ypon any of the | 
tenne crimes mentioned * in the Natute , made for that purpoſe; * 51-c4.33- 
- particular originall cauſe muſt be expreſſed in the certi- 

Cate, 

Neuerthelefle, when the proceedings vpon any other crime 
ef eccleſiaſtical coniſance,orin matters teſlamentary, matrimonial, 
or for tithes &c, whether moued of offxce,or at the #nſtance of the 
partie; therethe Common lawe (as it was afore) is reteined, 

Nowe I finde precedents of theſe writtes in the Regier, 
wherein no particular originall cauſe , but onely generall be ex- 
preſſed; which, as in other certificates of Biſhops as touching ba- 
Rardy,&c.the Court beleeueth,without further trauerſe or exa- 
mination, namely in ſundry precedents of this kinde of writtes, 
is onely conteyned, 3 that the partie was excomunicated proptey * Reg.inbr.orig, 
ſnam manifeſtam contumaciam: but what was the cauſe origi- TS” « 
nall of his conuenting , out of which ſuch comtmmacie grewe, 
1s not atall declared; and yet the certificates were allowed to be 
goodinlawe. 
| Likewiſein anotherprecedent ofthe ſame writ,though ſome 
more particularitie be ftounde; yet is it left ſo generally , as the 
certaine and ſpeciall cauſe cannot thereby be knowen vnto the 
Court, to which it is direted, For it is * certified ,thata partie 4 1bid-pag65.b, 
was excommunicated , propter ſuam manifeſtam contumacian, 
in non parendo certis mandates licitis {bi faftis : but what thoſe 
mavudata were,is not touched. 
| Andastheſe Certificates doc only in generality mention the 
| | parties 
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parties cortmmuries, and diſobediences: ſo is therealloa prece= 
dent there, of crimes themſclues certified bur in a generality, 
whereupon a writ of excommunicato capiendo, was neuertheleſſe 
awarded. For it is * teſtified that a Clerke excommunicated pr 
ter manifeſtas offenſas ſnas, was appointed to be attached, and 
thereupon impriſoned, | 
Notwithſtanding this be a ſpeciall right and libertie of this 
Church of England; yet is not this writte de excommunicato ca-. | 
pienao alwayes to goe foorth, and vponeuery certificate whatſo- 
euer of a Bzſhop, or of other thereunto authoriſed; albeit the cer- 
tificate be contriued into neuer ſo due forme, For if he * that 
did excommunicate,be himſelfe for ſome ſuppoſed contemprto. 
be attached atthe ſuite ofthe partie certified: then ſhall the exe- 
cution ofthe attaching of the partic excommunicated be reſpi- 
ted, tillthe other plea ofthe Ordimaries attaching be determi» | 
ned: leaſt otherwiſe thepartzes ſuite againſt the Ordinarie ſhould: * 
be hindered by his unpriſonment, Yet itis * tobe ynderſtoode, 
that a Biſhop (hall haue S:gnificanit vpon his ownecertificat, tou- | 
ching an excommunication for cortamacie , incurred euen in his * 
predeceflours time. bY 
But albejtthe certificate beduely made , and the writte de ex- 
communicato capiendobethereupon awarded footth : yer if there | 
be looſe or corrupt execution-thereof by the Sherife , orby his | 
vnder officers; both the endeuour of the Biſoop, and care of the ' 
© 9eeve to haue contemptuous perſons iufticed, are wholy fru- | 
ſtrated. Though this carcleſnefle in times paſt were notſocom- | 


4 Reg.inbr.qrig. mon as nowe it is; yet it + ſcemeth by the eAlias and Plaries in | 


P4g- 65:4. 


3 Ibid. pag, 65.b. 


the Regiſter, that Sherifes, and their ynder officers were then al- 
ſoſlackeynough, to perfourme this part of their duetie: howbeit 
it is teſtified by the Kings writ in this behalfe, 5 thatthe yndue 
execution ofit, redoundeth in contempturm manifeſtum regu epiſ 
Fopi dammum non modicum & grauamen, ac mrs Eccleſie ſua leſio» 
nem manifeſtam. In which regard,ſuch a negligent Sherife is (by 
lawe) vpon a writ to be called intothe Court, whence the writ 
iflued; there toanſwere ſuch his contempt. 

The effect of the writ de excommmwiicato capiendo, (when he 
hath his due courſe and execution)is double. Firſt, ypon the ve- 
ry Fertificate ofthe. Bhop, the partic excommunicated, . ro ” 
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debarred/aQtion in allthe Queenes Courts, Yet if vpon an® ap- : Nov. nat. br, 

pellation by him made ftom the ſentence of excommnication, he P8-65-9. 

be delwered out of priſon;or haue-a.Syperſedeas thereupon; then 

js he not to be barrcd from ation in reſpeRt of ſuch certificate, 

or of the {ſentence of excommunication, Secondly, the* partie is * Reg.inbr orig, 

to be impriſoned by his body. Per corpma ſium ſecundum conſue- 55545. 

thainem eAnglie, inſticies, donec &c, This iufticing by bod y AC- 

cording to the cultome of Exg/and,iscommitrting to priſon; ant 

that 3 withour baile or mainpriſe. Nither* doth the writ de ho- } mr 3. 

mine replegiando, lie in this caſe, Now a man being thus in pri- q Bin anp25. 

ſon, I Coke in law but two meanes of his delivery. The firſt is, } Now 02 br 

by ſubmitting himſelfe ro the bop. This ſubmiſſion may be 1n CE. 

two ſorts : either by preſent ſatzsfattron, at or immediate]y ypon 

his deliuery; or by cation put in,that he will hereafter performe 

it. Qgia vicecomes (faith a 5 writ mn the Regiſter) nalla inde fatta * Regin brong, 

ſatis fattione, ant preſtita cautione prout mors eſt, de parendo man- Oey 

datis.eccleſia in forma inris,quoſdam deliberanit; idcirco &rc,where 

wealſoſce, to what end the cation (by the panty excommuni- 

cate) muſt be putin, nanoebey to ſundry © other precedents of |, 19% p#8.5-b 

this writ, 942. de parendo mandatic eccleſie,in forma inris, Which © * 

isto performe that which the 6ſbop ſhall reaſonably and accor- 

ding tolaw, enioyne ynto him, For it was thoughtmoſtincon- 

uenient,that he who had refiſted the courfe of law,& contuma- 

ciouſly perſiſted in excommunication, vntill his impriſonment ; 

ſhould now be truſted without good ſecurity firſt giuen, afore 

his deliuery. This clauſe of thoſe writs inthe Regifter, Fitzher- 

bert? dothtranſlace thus into French, wiz. de eſtoier 5 obeier les 7 Nov. nar. br, 

ordinances & rules de ſeint eſpliſe. | _ GE4-s 
Vnder the clauſe in formainri, is that other part of fubmiſſhon 

conteined : which is preſcribed by the law ecclefiaſticall in this 

caſe of ſubmiſſion and of giuing cantion; viz. de parendo inri. 

This appeareth by that writ in the ® Regrſter, where a clerke im» * Reg.in br.orig. 

priſoned yponthe ſignificant offered cantion to his ordinary (the * TING 

biſhop of Elie) de parends inri; but yet could not thereupon alone 

be delivered, for that he expreſly refuſed, to ſatiſtfie ram de ininria 

eccleſie illata, quam de contemptn, as the writ required, This forme 

de contempts & ininria, is not only here,but in? other precedents 5 Reg inbr.orig, 

alſo ofthis writ obſcrued, as they be recorded inthe Regis FISICA 


\ 
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Andin another writ by words more generall, yet tending tothe 
ſame purpoſe, viz.' ad ſatisfaciendum Deo & ſantte eccleſie ſuſſi- 
cientem expoſurt cautionem, To ſatisfie God,viz, for his continued 
contempt of the keies & power of his church: andto ſarrsfie the 
charch,aſwell for the evill example and ſcandall giuen,as forthe 
needlefle charges that he had put the officers ynto, to bring him 
to conformity. Forit ſeemeth when a caution was put in onely 
thus : de parendo inri © mandatis eccleſie, in forma mr : that by 
reaſon ot the generall conceiuing thereof, ſundry tooke occaſion 
to wrangle & quarrell withthat, which was after enioyned vnto 
them,as1fit were notconteined withinthe wordsor meaning of 
their cantzon : andtherfore that clauſe that ſuch ſhould ſatwsfie for 
their comtempt ,e& for the iniury to the church, was often vſed inthe 
kings writsof that nature, to auoid all cauill, and for more full ex- 
planation. In ſuch caution, rwo things befides are required: the 
one, thatit be idonea & ſufficiens, as appeareth by all the writs in 
this bebalfe, that be ſet dowae inthe Regyſer - the other, that.x 
be offered by the party, who 1s to ſubmit himſelfe. For iris Haid 
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in one of thoſe writs thus, 9:2. /demW. cantionem ſaltem pignos 
ratitiam (1x14 tntentionem mandatinoſtripradifti) de ſatisfacien- | 


do de hutuſmod: contemptu & minria, antequama priſova predifla 


deliberetar, offerre debet & tenetur, Fora cantion is notimpoſed : 
by the Ordinarre, but is accepted by hum'ypon the parties ſub= | 
miſſion and ofter therof; when he ſceketh co be ablolued from 


the cenſure, anddeliuered out of priſon. 


But whac may be reckoned to be idonea && ſufficiens cantio, 1 | 
finde nor determined or colligible out of the bookes of Com- 
mon law. One kinde thereof which is pignoratitia,a caxtionreall : 


or by gage, is mentionedin the next allegation afore, And in 
that itis there ſaid, the party ſhould put 1n cawtionem ſaltem pipe 
noratitians, awe ate thereby giuen to vnderſtand, that the courts 
of Common law doe take knowledge of ſome other kindes of 


cantons beſides this, and accounteth of this, as being nor of the | 


moſt grieuous ſort of cautions vnto the partie, 
The word Cantio is a terme taken out of the Cmill law ; for 
hich (at the Common law) tHey® vſe fecuritie or obligation 


&c. therefore what berhe ſeuerall kindes of cautions, nault be | 


} 


Cantions 


US. 


þ | 
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Camions in Cinilllawbe of three ſorts 2 ones Fideinſſoria, as 
when a man bindeth himſclfe with ſureties to performe ſome- 
what. another is Pignoratitia or realis Cantio,as when a man ga- 
geth his plate, or morgageth his land for performance. the laſt 


thing, taketh acorporall oath to doit. Bythe Cimillaw, a Iudge 
is not bound to accept of this iaſt, vnlefle the partic will alto 
ſweare, that he is notable to pur in either of the other, And 
therefore where Ordmaries doe promiſcuouſly at abſolutions 
accept this Iuratorie caution oftered de parendo 1ri, ( ſtando 
mandatt eceleſie, in forma inru; they doe morethen they fun= 
ply need rodoe; andrather gratific then doe any gricuance to 
the partie, as ſome haue thought, 

For ſceing this hath bin the moſt viuall,nay (for a long time) 
almoſt the only caxtion giuen atabſoluions; that they may law= 
fully fill accept it, is made manifeft by ſtatute, viz. ſawng and 
reſerning to allarchbiſhops and biſbeps, and all others hazing amthorie 
tie to certifie any perſon excommunicated, like anthoritie to accept 
and recerne the ſubmiſſion and ſati: fattion of the ſaid perſon ſo ex- 
communicated, in maner and forme heretofore vſed, and hins to ab= 
ſolue and releaſe, &c. 5.Eliz., cap. 23. yet is notany of them ſo 
imple, bur he will thinke either of the other two (ifthey be of- 
fered) to be better ſecurity then the parties bare oath; amatrer 
ſolittle regarded of moſt men in thele latter times of this bad 
world. For ſatins eft mcumbere rei quam perſone : Reall ſecurt- 
tie is more ſafe then perſonall. 

Now when ſuchcantion is offered as the Ordinarie doth ac- 
cept of, forthe parties performance of that which ſhall be enioy- 
ned vnto him : ſhall he needs be forced to ſend for a writ of de= 
liverance vnto the Chancery? No verely. For the biſhop himiclfe, 
if he will, may enioynethe ſhiriffe to deliver him. Accedas (faith 
the writ vntothe ſririffe) in propria, perſona ad eprſcopum, & ex 


1s Inratoria camutio, as when the party which is to performe any, 


Z Reg.in br.orige- 
ag.66.4. & nou, 


parte noſtra moneas & efficaciter indicas , vt accepta cantione na.vroag.s;, 


preditla, ipſum manaet dehberari a priſona. And againe, a writ c.d. 


to a biſhop runneth thus : CMandamus quod accepta cantione 
predifta, ipſum deliberars mandetts , aloquin quod. noftri efþ in 


hac parte exequemur, And therefore Fitzherbert* ſayeth plaine- * Nov, nar. br.. 
lie, that the $yſbop, or hee at whoſe cenficate the partie was 95536 
Y —_ 


taken, 
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taken, may command the ſviriffe ro deliuer him out of priſon, 
ut whacift the Orarmarie {hall retule to admit of the cantion 
offered, and thereupon toreleaſe him, albeitthe cantion be good 
and ſufficient : ſhall the partie remaine ſtillin priſon ? Nay, the 
. Writte de camione admittenda, is prouided for remedie in ſuch a 
caſe, This not deliuerance, after ſufficient camtion offered, may 
happeneither ypon negligence & delay inthe biſhops vnder-ct= 
ficers; or ypon hisowne wilfulneſle, Vpon ſuch vnder-officers 
delay; a& when the biſhop willeth them to abſolue the party ex- 
: Reg,in br,orig. communicated : in which caſe * the ſhiriffeis not to make deliue- 
ſabes breu. rance, till it appeare vnto him, that the party is (indeed) abſol- 
P3g.63.%e ued, Neither is * ſuch officiall or archdeacon bound to certifiethe 
= Firiffe, that they haue received letters from the biſhop to ab- 
ſolue him : but the ſhiriffe ought to go orſend to them, to know 
thetruth, and accordingly to make deliuerance, If it happen 
vpon the 4iſhops owne wilfulneſſe; in ſuch caſeIfindetwo de. 
| Reg, pag, 66.4, Zrees obſerued in proceeding: for firſt 3 there goerh a writte to 
Nou, nat. brew the biſhop himſelfe, that he admit of the caution, and alſo that 
P38-63-%. Þ hecommand the partie impriſoned tobe deliuered; orelſe the 
king will doe that which appertcineth to him, in like caſe to 

be done. | 
- Butifthis will not ſerve the turne, then ſecondly may the 
4 Reg.inbr,orig. Patty haue a * writ direQed tothe ſhiriffe : that in his owne per- 


1.ag.coo(h ſon he repaire to the byſhop, and on the Q weenes behalfe moniſh 
nap.6zd, him, andeffeQually require him; that raking firſt ſuch canrtor, 


he command the priſoners deliverance : and that ifhe ſhall re- 


tuſe inthe 29-135 IR to doe it, then the ſhiriffe himſelfe 


5 Reg. p3-67-% (taking 5 ſuch ſufficient cantion of him). doe deliuer him. And | 


if the ſviriffe alſo ſhall appeare to be negligent or wilfull; the 


« Reg.662, © partie may hane the like writte tothe Coroxers. But they muſt 


likewiſe firſt (before they deliuer him) take ſufficrent canton of 
him, viz. de parendo mandatss eccleſic in forma inrt :& defatis- 
faciendo tam de contemptu,quam de ininria eccleſic illata. 


Ifthe ſviriffe be too forward, ſo that the byſhop feareth that he 


7 Nou. nat.br. Will deliuer the” priſoner by coulour of fome write, without ra- 


063.6 Et king ſuch cation, as may be judged ſifficient; then may the bi- 


& 67, ſhop purchaſe a writ tothe ſhireffe, thatin no caſe the priſoner be | 
delivered; exceptin his preſence, he offer to the biſhop rautionem 
: ſaltens 
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ſaltem pignoratitiam ; atthe leaſt a gage or reallcaution, de ſa- 
tiſfaciendo,ofc. 

Bur if the Shiriffe ſhall in deede deliuer him out of priſon 
without ſuch ſafficient caution (whichin the * Regi#fer is thus ex- \R<22. 67.4 
preſſed ; nulla inde fatla ſatiſfattione, ant praſtita cautione pront yag.64.b. | 
mort eſt de parendo mandatrs Eccleſie,in formainris) then muſt a 
Wrir goe foorth out of the Chancerie , forthe new attaching of 
the priſoner ; conteining alſoa TVenire facias for the Shiriffe ; 
' thathee doe appeare and anſwere his contempt. For ſuch his 
dealing, is there fayd tobe, [n /e/ionem libertates eccleſie, & con- 
tempturm manifeftumregis. Thus much touching the firſt meanes 
of deliuerance of a perſon excommunicated our of priſon. 

The other meane for deliuerance of ſuch excommunicate 
perſon out of priſon, is when hee hath appealed to a ſuperiour 
ecclefiaſticall Iudge, from the ſentence of excommunication gi- 
uen againſt him ; as yniuſt, or as yoyde anderroneous.Forif hee 
reſt1n the ſentence giuen, then mult hee needs ſubmit himſelfe, 
and offer caution, as afore is fayd . But if hee holde himſzlfe 
to bee yniuſtlie delt with, and therefore will not ſubmit : then 
ought he rt to be enlarged out of priſon, but ypon eAppella- 
tron made to the ſuperiour Ecclefiaſticall Iudge , who is the 
onely competent and able Iudge (in that behalfe ) to deter- 
mine ; whether hee haue bene duelie proceeded with,and right- » Reg.pag.69.b. 
fully excommunicated, [wxta canonicas ſanttiones,or not : as? ap X 79:3&Þ. 
5-00 by ſundrie of theſe Writtes inthe RegiFer, and other» pag.64.e. 
wile, 

The reaſons why ſuch one isnor to bee detainedin priſon ., / fo WY” l. 
that hath appealed from the ſentence of excommunication, are ,, | 7... 
firſt, becauſe ypon the eAppellation, the Tudge from whom it. © (0.0 þ 
was made, doeth thereby ceaſeto bee his Iudge in that cauſe. / 
Secondlie, for 3 thar the nature of an appellation is, to put the 3 1bid.pag.68.a, 
eAppellant into the ſame ſtate that he was in before the ſentence 
yiuen, for the doubtfulneſle that is in the meane time of the ya- 
liditie or inualiditie of it. Thirdlie, by reaſonthat wherethe pre- 
ſence ofthe /adge ro whom the Appellationis made,may be had; 
there the partie Appellantis (forthe time) vſuallic abſolued and 
releaſed from the excommunication, Laſtlie, leaſt by his impri- 
ſonment hee bee hindered fromthe effeQuall proſecution of his 

F 3 Appeale, 
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Appeale,which may happen prooucto haue bene iult, 
Ifallegation bee made to the court in his behalfe, againſt | 

whom the Writte de excommunicato capiendo, is awarded and | 
one foorth, that he hath appealed : and yer it doe not authenti- | 
callie ſo appeare by pablike inſtrument there ſhewed; yea (for 
the moſt part) even where ſuch publike inſtrument hath bene | 
' Reg.69.b.70. ' ſhewed 2 a* Writte of Scire facias firſt goeth foorth tothe Shi. * 
Jang LEM pz, 74ffe , that he doe * warne the Biſhop,and him who did proſecute 
yo Si the partic impriſoned ; to come 1ntothe court,and there to ſhew 
eee" can why the Shiriffe ſhould nor ſurceaſe from attaching him, | 
or deliver him ifhe be afore in priſon, whiles the matter of the |: 
Appellation dependeth. Inthe ſame Writ alſo (for the molt part) | 
is conteined, that the partie (ifhee bee taken) either ſhall bee / 
3 Reg.pag,69.8& brought 3 vp into the Chancerie, vnder {ure and ſafe gard, or elſe | 
Nou.nat.br, pag, {all find ſufficient maiopernors that ſhall vndertake for him bo. | 
65. _ © die forbodie,forhis ade apparance in court at the day pre- 
fixed;alſo that he ſhall proſecuce his Appeale, and that hee (hall 

recgiue and endure what the court ſhall thinke good-to order | 

+ Reg.pag-7o.b. him-ynto.; yea *that his mainpernours ſhall ſafely even redeli- | 
uer him againe to the priſon where he was; if ic ſhal happen that | 
the court ſhall ſo order it. 

Now if the Biſpop, when the proceeding was of Office,or the 
5 Rep pag,n0.2, Partie at whoſe inſtavce it was; doe 5 not come yponthe Scire fa- 
ciasſerued at the day prefixed, or at furtheſt quarto die poFF, (vnro | 
which day the cultome of the Chancerie is to continue the Pro. | 
ceſſe)the is the partieto be delivered out of priſon; ſo that it doe 
firſt appeare by publthe miſtrument that he hath in deed appealed. 

% Reg,pag.70.b. Bur if the Ziſhop® and hee that proſecuted, either by them- 
Nat,br-pag-65-. ſeluesor by their Attorney, doe come at the day prefixed; and 
hee that was onime bor or his mainepernours doe not come : 
then a Writ for the reartachment of the excommunicated per- | 
ſon goeth foorth ro impriſon him ; yntill hee ſatiſfie ran de con- 
temptu,quam de iniuriaecclefie iilata, And likewiſe an eAttach- 
ment for his mainpernours, tobe broughtintothe court to ſa- 
tiſfhie the King, the Brſpop, and hun that proſecuted ; andto re- 
ceiue what the court ſhall further conſider, And this courſe of 
Scire facias before the partie be delivered, doth ſeeme chieflie to 

beabſerued ; when there may be doubt made, that ſome cauſe 


Chap.2, | 


may 
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may be alleaged (by thoſe who hauc intereſt) why hee ſhould 


not be deliuered. | 
Ifno ſuch 6... ::ay be made, and when by very * authenti- : Nou,nae,br. 

 callpublike mſitruments ({hewed foorthincourt) his appellation c. P5654. 

* videntlyappeareth ; there ſometimes without any Scire facias 
firſt awarded, a Saperſedeas is direed: foorth vnto the Shiriffe, 

* 32Neuertheleſle (in this caſe) the partic muſt withinthe yeere of hw wt 
his Appeale,by witnefles or othe; prooue his diligence in proſe- pag.68.b. 
cuting his Appeale with effeR. 4. 

For thereare precedents of ſuch Writs'in the Regiſter, where 
no Scire facias before the Superſedeas went foorth,for any thing 
that there appeareth,viz. Q nia C. appellanit A,* ſententia excom- A+; We | 
municationss tanquam ab iniqua, & proſe quitur appellationem cum Nou.nar.br. 

 effellu,proutper imſtrumenta publica apparet : nos nolentes quod pre. 5:54 

; fato C.per predifium brene noſtrum 14 precludatur, quominus dit e 

' appellattonts ſue negotiumproſequipoſſit in forma inris, ec. maxime 

cum appellantium F aebet efſe mteger, ideopendente appellatione 

ſuperſedeas,efc.And thus farre ofthe ſecond means of delivering 

an excommunicated perſon out of priſon, But moor other means 

then theſe two, (for my part) I haue not hitherto found mentio- 

ned in any Statute, or any report of the Common lawe; though / 

I haue carefully ſought for them. L——— 

Now lI willreſume againe (after this long, but Itruſt not vn= 
neceflarie digreſſion)the ſecond member of ecclefiaſticall Turiſ- 

diction; called contentioſa [nriſaiftio,That is, when ſuch matters 

be handled; againſt which tome partic ſtandeth, orisdelr with 

thereby again{t his will. If it be contentioſe inriſdiftionts, whether 

it be for aright there demandable and determinable, or elle for a 

crime there puniſhable, (which are the heads of all /itigiorus Inriſ- 

diftion eccleſiaſticall) ir cannot be intended,that pars rea gs contra 

quem res agitar,the partie to be delt againſt, will gratis without 

proceſle appeare,& fro time to time attend:exceptit happelom- 

times by colluſion wthe plaintife. And in thisreſpe&t (amogſt o- 

thers)it is ſaid, that sudicin redditnr in inuith: & Rewsis calledpars 

fugiens,the partie preſumed ro come thither againſthis will, and 

willing inough to be gone ifhe might, Therfore if any cauſe,be- 

fides thoſe two, ſhall be proued ſuch,as the Ordinarie may law- 

fully dealein; it wil folow,thatin ſuch a matter alſo he may vie a 

24 CItation 


cication to call him. Dato enim 


: Ariſtot.in lib. 
poſter, Analyt, 
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principali, neceſſaria adiacentia ve. 
ninnt in conſequentiam. | wee Y 
But that an Ordinarie may deale in ſundric other cauſes be. | 
fides theſe rwo,it ſhall appeare both by Statutes (which are the : 
iudgements ofthe whole Realme) and by the iudgements and * 
yncontrolled opinions reported in the bookes of the Common | 
lawe. | | 
In diſcourſe whereof will appeare not onely * 3 *n, that the | 
matter is ſo, butalſo  0in,y invio»n, the reaſon why, and in what 
maner and ſort it is determinable or puniſhablethere: being three 
principall queſtionsto be opened,for the perfe&t knowledge of 
anything that is to be handled: and feruing in theſe controuer- 
fies,to ſome further yſe and profite, which may lighten you inthe 
length of the diſputation. | ? 
Purſuing therefore the two former heads of that part of Ec- ; 
clefiaſticall IuriſdiQion: firſt the matters by /itigions Imriſaftion | 
demandable and determinable, are either ſuch as areyeelded tobe | 
meere Eccleſiaſtical (bythe authors of this opinion) viz. T eſta- ' 
mentarie and CMatrimoniall: to the firſt whereof (for afhnitie | 
ſake) I adde lat Wils, (ſuch as may not be termed Teſtaments,) | 
Codicils, Legacies, Adminiſtrations, & Sequeſtrations of the deads | 
goods, (commonly called letters ad col/igendam: ) and to the 
later, I ioyne diworces, taftitation of CMatrimonie, queſtions of 
legitimation or baftardie, for reſtitution of a mans wife taken 4- 
way, that a man ſhall receine his wife againe, and ſuites for goods * 
or chattels promiſed with a woman in mariage : or elle they are 
fuch others (claimed to bee Eccleſiaſticall) as remaine ſtill (by 
this opinion) 4n controuerſhie . All which (I thinke) may bee 
comprehended ynder the generall rerme of re/iqua zmra Eccle- 
ica. $f 
And theſe are either ſome duetie ariſing at firſt ypon exer- 
ciſe of voluntarie Imriſaiftion, and yet by deuiall made /itrgioms? 
& {uch be reall compoſitzons ſought by ſome partie to be dilanul- 
led procurations,penſions,Synodals, Pentecoftals,;ndemnittes, fees for 
probates,e6.0r growing duc'only vp6 exerciſe of krrgious Inriſdie 
tion:&theſe are either due tothe [ndge himlclfe(as fees of citatie 
ons, fees of ſentences,&c.) orare due to others attendants in rhe 


Courr, (as fees of Adwocats,Prottors,Regiſters,oApparitors, oe.) 
or 


. 


v5 
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orelſe they are ſuch as are due ro CArifters inthe Church, that 
haue no title,as wages for a Curate,or a Clerke,or ynto a Miniſter, 
that hath title. And this right of a AſGniſter that hath title , rou- 
cheth either ſomething incident to him, as to namethe Pariſh 
Clerke : or concerneth the whole z:tle and intereſt in andto his 
benefice,or elſe toucheth but his maintenance and living, His = 
tere#t and title tendeth either to attamne it when he pretendeth 
iuſt title to it,or 19 reteine ir being in his poſſeſſion, or elſe toreco- 
xer it being bereaued or ſpoiled ofir. 
The dueties which concerne CMeintifers maintenance, are 
tithes of all kindes , Oblations, Obuentions , Penſions , CMortuaries, 
Churchyard or place of buriall,g5c. Or laſtly, it is ing oc 
is due to a whole Pariſh , as to hane a Chapleine fonnd , or Awine 


ſernice,or Sacraments adminiſtred among#t them, or ſomething aue 


to therr Charch tobe delinered, or for a Pariſhioner to be contributo= 
rie wth the reſt to reparations of the Church,to ſeates, tobels,to 
the buying of bookes , of Ftenſiles, or ofother ornaments, and 
requiftesin the Church, ; 
Concerning cres & offences claimed to be pwriſhable by In- 
riſdiftion Eccleſiaſticall:they may al(Ithinke)be reduced to ſome 
of the three heads, rouched by S.Panl: viz. as being contrary ci- 
ther to Pietie vnto God,ro Inſtice towards or neighbour, or Sobreetie 
towards our ſelnes.That which is againſt God; the Latiniſts cal by 
the name of /wpietas;that which is againſt a mis neighbour,the 
terme Facinus;and that which a man defigneth againſt himſelfe, 
Flagitinm, albeit the rwo laſt be often confounded, without any 
curious obſcruarion of ſuch proprictie of wordes, 
: Againſt Pierre to God-wardes,are thele : b{ſafÞphemie, ſmearing, 
idolatrie hereſie errour in faith, ſchiſme,apoſtacie from Chriſtiamtie, 
not frequenting publike prayer neglett of the Sacraments, periurie in 
an Eccleſiaſticall Conrt or matter, aifturbance of diuine ſernice, vio« 
lating and prophaning the Sabboth, and ſuch like. Contrary to [#- 
ſlice are theſe: Simonie,vſurie,hffamation, ſubornation of perinrie in 
a Court Eccleſiaiticall: violence to Miniſter, ſacrilege, dilapida- 


. trons not building of a Church enioyned by ateſtatogr; not fencing the 


Church-yard; not repairing a Church or Chauncell, or not keeping of 
it in comely ſort; or when a Church-warden refuſeth to yeelde an ac- 
comnt of the Char e,(F goode olating of a ſequeFtration 


20 ' An Apolozieofcertaine Chad's, 
wade for tithes not paide; hindering to gather or carry tithes; money 


miſed for red:eming corporall penance , and detained; cont 


to the eccleſiaſtical inriſdettion , fighting or brawling. in Church or 


Churchyard, and ſuch like, And againſt Sobrietie are theſe: all 


Incontinencie (not made death by the lawe of the Realme) whe. | 


ther committed with one which is of his kindred in blood, for. 
bidden either in generalitie, or by ſome of the degrees Lemitical, 


or withone of his alliance fo forbidden, both which are called | 


| 


inceſt: or committed by ſuch whereof the one is married, which 
is adulterie: or where the one ofthem hath bin maried, termed 
by ſome fuprum -or where both be ſingle, termed ſimplex forni. 
catig: or whether it be mzarying of two wines, or being maried unto 
ewuibandes at once, which 1s called Polygamie : Solicitation of 
a womans chaſtit:e drunkenneſſe, filthie.ſþeeche ,and ſuch others, 
There be alſo certaine puniſhments and cenſures (beſides 
theſe) which Ichinke will be yeelded to be matrers of eccleſiaſtts 
call inriſdition, as eniojning of penance; ſuſpenſion from entrance 


into the Church , or from the Lordes ſupper , or from execution | 


1 


» 
: 


| 


of a miniſters office,pr from his benefice; ſequeſtration of a bene- _ 
fice; interdif&on of ſome place, from hauing ſeruice or ſacra- | 


ments there adminiſtred; i»terdittion of ſome certaine ate, (as 


not to marry, whiles a ſuite matrimonrall dependeth) andexcom- 


munication, the lefſe and the greater, 
I doe alſo finde in writers of the C:#{ and Eccleſiaſtical lawes, 


certeine offences affirmedto be of eccleſiafticall conuſance:which 


may ſeeme (cuen in this Realme) to be ſuch, albeit I doe not ex- 
prelly reade themto be ſo accounted ,in ftatures or reportes of 
Rr che clfiaſticall : for admitting of excommunicated perſons , vnto 
ns po action or teſtimonie in a zemporall Court : forging of letters and. 
zzerng,de penis. matters eccleſiaſticall, as teſtimonials for ordeining &c.or ſing 
- "Ml "  andpmttingthem inpraQtice wittingly : 6#rying excommuni- 
cate perſons, or notorious heretikes inthe yſuall places / 
of good Chriſtians: abbettoxrs and voluntary / 
company keepers with perſons excom- | 
municate : and djggers yp of rot 
corples buried, _ 
| CHAP, 


of The Common lawes.As for violation or perturbation of libertics ec-)/ 


Patt. rs proceedings inConrts;Fcel/iaſticall, ax 
a1 22 C'H4A Pj'! IH, LEEDS 
That matters in the former Chapter adiojned to teflamentarie and 


matrimonial cauſes (though properly they be not of teſtament or 
| matrimonie,) are of eccleſiafticall conuſance , and howe farre. 


9 Ouching ſuch as I haue adioyned for neeere- 
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neſle of qualitie, vnto matters teſtamentarie: 
Firſt a mans laſt will, (whereby legacies be gi- 
#1 =9 Quen, butnone is therein made executonr) cane 
J —[notbe called a reffament. Thelike is ro be ſaid 
_ = of; codicill.; and a /egacie though it be giuen j 
by teſtament, yet may italſo be giuen by ſucha /aſt will, and. can 
(inneither caſe) be properly called a matter reſfamertary, be- 
+ cauſcitis but Delibatio hereditatis, or.ſucceſſio particularts, And 
| by luite for a /egacie,neither the re//ament commeth.direQtipand 
FRY to be proued, nor yetto be _—_— Burmuch 
elle may adminiſtrations and letters ad collig ; be properl; 1 
accounted matters teſtamentarie, becauſe they are TT 
whena man dieth inteſtate,orper viaminteſtati. Beſides that ,the 
courſe of graunting adminiflrations.was not-atthe cammonilaws 7 tt 
but came in by flatute , long: after this.writte of Prokikition. 31,8d.3.cp.11;, 
(whence this controuethie ſpringeth)is pretendedto haue beene 
framed, | ab an 
As for dinorce (which by like reaſon I ioyned with matters of 
matrimonte) becauſe itrendeth to the: ouerthrowe and diflolu- 
tion of marriage; it cannot be termed(properly)a matter ofma- 
trimonie: (though no mancan be aiworced but he which hath 
beene married) no more then blindneſle may be called ſeeing, 
for that nothing can truely and properly be ſaid to be blind, bur 
ſuch as either once did ſee,or by nature of the thing, ſhould haue 
eyes: Prinatiocnim preſupponit habit, This appeareth alſo by 24H,8,cur2, 
aſtarute; where dizorce is contrediuided and reckoned as adi. 
uers ſuite from a cauſe of matrimonie. | 
Likewiſe iatt:tation of marriage, becauſe tenderh(by the in= 
tention ofhim that bringeth the ſuite) to be cleered ofamatrri- 
monie or contratt matrimoniall,chatis-pretended by the ather-par« 
tie; it can no more properly then theformer,, be called amatrer 
of matrimonie. A's for goods or chattels that arepromiſed with awoma 
IF 2 in 


—_ 


jrmmen * , r , - ; 5 "p4 _—_ 
22  \:". An Applogieof certaine.” Chapegl 
f 


#n age, who ſeeth not, that it is a meere circumſtance, no. 
thing touching the yaliditie or inualiditie of a matrimonie ? yet 
neuerthelefle , *2keit)nomanis ſo wedded to his opinion, dd 


he will deny the conifance of theſe matters to belong to the 
Eccleſiaftrall iuriſdiQtion, aſwell as cauſes properly termed teſta. | 


mentary or 'Mmattimoniall, 


Bur I purpoſe to make the matter a licle more plaine, and | 
withall ro ſhewe, aſwell when and howe ſome matters ret. | 


aentarychemiclues,as the reſt annexed to reſfamentary or matrie 
moi! cauſes(which Ifiade touched in thelawes ofih 
doe belong to the conilance of an ecclefiaſticall Court, & when 


e realme)- 


and howe vnto a temporal! Court; beginning firſt with tefta- | 


t M.2H.z,Fitz, MEnts, * Theſe are to be proned before Ordinaries ſaningin certaine 


teſta.4, plneeswhere the lord in bis temporall Court (by cuſtome ) prooxes the 
reſi arnenrs of bis tenants. 11 jb. | 
"The {aner lawe:'doeth not permit an Eccleftaſtreall perſon to 
declarehis will, and ro diſpoſe offuch goodes as he hath gotten 


by reaſon of his eccleſiafticall promotions as he liſte : bur they 


* Treatiſe of muſt be left ro that Church , by which he gottethem, But * the : 


Conſt.prou,& [uy 
legarine, pringed 
by Thomas Gbd- 


#Reatme is,that Clerkes may make their willes as liber 


8.cap. I3s 


© here of no force, norin praQtice. 
-:Touching executours,tis ſomerunes to be determined by the 


Commonlawe ,in what caſes, and who may be made an execu- | 
: T.rz.H,7, Kotffifor a * woman(bythe Common lawe) way make herhusband | 


fol.32, executonr of ſuch thingswhereof ſhe was executour to another before, 
or of a netic due vnto her before conertare,or of rent being behinde, 

vpon a leaſe made wnto her for terme of life , or of a leaſe , or of any 

. thing whereof the poſſeſſion muſt be attained byattion : but ſhe cannot 

make him executonr of thas' which ſhe hath in poſſeſſion . for by the 

very entermariage,the propertre is in her husband: albeit,by the Spi- 

ritnall law,afiwellim the one caſe at inthe other,ſhe may make her huſ- 

bavid executomr:which (faith Tremayle and Frowicke Jwhether it be 


their law by no;iynot to be diſputed by the ('ommon law becauſe we are 


rynorant, ad canmbtindge what is their lawe. 
\Ta2H7, - Ntrdvf4 mantbe cldemmned in coſttin « court eccleſiaſtical Gafier 


O, 


oly; us ary Lay man may © ant that though they hane them, for | 
; kreytemporeH. gfe fhirdtual miniſtration, And therefore by reaſon of this con- | 
tradition and repugnancie to the Common lawe, ſuch Canonsare * 


| 


, 


OD I» "00 0. LS 


Parker," proceedingsin Courts Ecels/iaflicall. 25: 
die making an executow(by the opinton of King ſmell)it is 43 good. 
reaſon to ſme the a 4 ſprrituall at YR to ey 


* ranall Lawe, as to ſue him for a temporall matter in the Temporall 

* Lawe. Elſe( faith he) when an amenas ts adindged in a Spirituall 

* court, andthe partie dieth he ether ſhanlde be without remedy which 

' werenoreaſon : and none did gainſayit. Bat a” rm 0 fre © H.6H.3.r6- 
al, 


ny _ ferente Firzh, 
anexecnonr in a SpiritnallConrt, for the teſtators debt : albert if the tir.probib, 17. 


teſtator enioyne the execntor to pay the debt to him, hee may then ſue 

for it in Court Spiritnall, becauſe of the iniunftion and promiſe. And 

this ſheweth how an Executor may be fued or not ſuedin an Ec- 

clefiaſtical! Court. 

Now an Executor may ſue another in a Spirituall Courttou» 

ching his teſtatours goods, in this caſe, viz, 1fa* mar deniſe or * Taa.H,z re- 


bequeath corne growing,or goodsonto one,andaſtranger will not ſuf= ycotit, Fink, th, 


| fer the execator to per forme the teſtament for this legacie, he ſhall ſne 


the ſtranger for it, in a Spiritnall Conrt. But if a man take from the 

executors, goods bequeathed: for this the executor mnſt vſe his altion 

of treſþaſſe, and not ſue in the Spirituall Conrt : for 3 executours can * 2R.z.17, 
nor ſue for the gaods of their teſkatour im a Court Eccleſiaſticall, but 
at the Common Lawe, If * a teflament beare date at Cane in Nor- * T.18,Ed.2, 
mundie and be prooned in England , the executour may vpon ſuch te- A 


flament hane attion, 


Oflegactes or demſes it will be ſufficient totouch a few points, 
In the books of the Common Law it is ſet downe,that they 5ſaalbe *5 37,H.6 pogo. 
reconereain a Spirituall Conrt,and not in a Court Temporall. There- 
fore® if a termor of certaine land bequeath his oroppe, and die, the * H.8.H.z.cx 
Spirituall Court ſhall hold pleathereof, Likewiſe,” where one ſued NES pak 
in Conrt Chriſtian, for goods deniſed by teſtament which another clai- ? 46.E.3.fol,z2, 
med by deede of gift, and thereupon brought a prohibition,and ſhewed 
the deed of gift,and alledged withall, that the defendant was neither 
execmor nor adminiſtrator: yet becauſe it was by name of alegacie,it 
was adindged tobelong tothe Spiretual conrt.by which it was to be de- 
termined, and the circumſtances to be tried, whether the deniſe were 
goodor not, And inreſpe&, a man hath ſuch aQion againſt the 
executorfor a legacie before the Ecclefiaſticall Iudge,therefore 
the * legatarie or deniſee may not of his owne head, take the goods or t w1,20.p,4. 9: 
chattels deniſed to hemſelfe , ont of the poſſeſſion of the executour. 
And for this alſo eſpecially, becauſe 9 the Lawe doeth not binde » T.2,H6.15. 

G 3 that 


cap,16, 


2 Parkins tit, 
deniſes, 


3 Reg.inbr, 


2+ . "An Apologie of eertaine- Chad.3, 
that the legacies ſhall be aſſigned, payed, or delivered, vntill the debt 
: BraQton, lib,g, of the teſtatour be ſatisfied and payed : Bur becaule * a franke tene« 


ment or inheritance deniſed , is not demanndable in an Eccleſiaſtical 
Court,but in the Temporall: therefore the *legatarie( according to the 
deniſe ) without further aſſignment or delinerie, may enter into them, 
after the death of the teſtatonr. | 
Ifa man 3 by his teſtament do bequeath goods tothe fabricks 


) c 
of 


E 


be 
: 


F 


ong.p3g-48:d. of a Church : for this legacie the executors may be ſucd in court | 


4 Liberties of 
the Clergie,by 
the Lawes of t 
Realme, by lo 


Realme, by lon call, £x4t ot ſo for Lands deniſed. 


ted by Rob,Wier, 1f a5 teſtatony by his teſtament doth charge his executors to pay © 
sempore Hen, 8. 


$ Ibidem. 
& Ibidem, 


Eccleſiaſtical. Alſo, if * wardſhip or chattels reall( as aleaſe )be bes 
he queathed by will; a man may ſue for them in the Court Eccleſtaſti« 


h:s debts: the creditonrs (inresþett of ſuch charge )may ſue for them 
inthe Conrt Eccleſiaſticall. When a® man( as 1 doe interprete it, 
being executour or legatary,and ſo enioyned by will)doth refuſe 
ro collate or erett aGrammer Schoole,and is therefore ſued ina Court 


( 


. 


: 
, 


| 


Eccleſiaſtical, if he purchaſe aprohibition: the other partie ſhall hane * 


a conſaltation, 


Touching committing of adminiſtrations, by the very ſtatute 
7 31.Ed,3.caur, Whereby they were eſtabliſhed it is cnated, that? where a man 


dieth inteſtate, the Ordinaries ſhall depute the next and noft lawfull | 
friends of the dead perſon inteſtate,to adminiſter his goods : which de- | 
puties,as they haue attion agamſt others in the Kings Cont, for to res | 


comer the debts owing to the dead, ſo in that Court there lieth ation 
againſt them, for ſuch as the dead didowe: but they are made acconn- 
table tothe Orainaries,as executonrs be in the caſe of teſtament ec, 


" IR: And* when ſuch /etters of admintitration be ſhewed under the Ordi- 
——— ſeale, or when a teſtament ts ſo ſhewed, a man hath no diretlt | 


eit,teſta. 


, 7,H.4.18. 


trauerſe againſt it in the Temporall Court, 
That to ſequeſter the goods of an inteſtate,comonly called lets 


ters ad coll;genazm,belongeth to the Ordmary,appeareth by this | 


caſe : If an ? Ordinary ſequeſter the goods of an inteſtate to another 

man,and a third diſturbeth,here the Ordinary hath an ation of treſ- 

paſſe at the Common law, though the ſequeſtration be a ſpiritual atle, 

becauſe he ha4poſſeſſion : yet he cannot hane an aftion of debt, albeit 

- attions of de!t m this caſe runne againſt him. But if the Ordinary do 

ſequeſter the goods (ex officio, or for any contumacie) which giueth 
no poſſeſſion to himthere the Spirituall Court ſhall hane mriſdiftion. 

; | That 


1!# | That dinorcesare of Spirituall juriſdiction, isapparant by ma- 


| Part.t, Proceedings in Courts Eceleſiaſticall. 27 
" nybookes at the Common Lawe, needlefle ro be rehearſed: bur 
> whereas prohubition © lay in Corbers caſe ypon a ſuite brought in « 12,1y.24 
* the Sprritualcourt,to repeale a dimorce, and colequently ro make I 
;* theiflue ofthe ſecond wife baſtards, whereupon no Conſaltation 
* would be graunted ( which may therefore ' BI ro make this 
© point doubtful Jie was not, forthat the Court Ecele/iaſtreall might 
© nothold plea of diworces: but the prohibition lay, becauſe the title 
© anddiſcentwere compriſed m the {tbell : and this was agreed to be 
* . thecauſe,by rhe Court: and ſoit is* reported by Brooke, And if * Brooketit, 
a man gine goods in*mariage with a woman vnto the hucband,if they \ ORs Mo 
- heafterward dined ,it was bolden, that the woman dinorced may * cemeFitch 
© wel ſuefor thoſe grods in Court Chriſtian, But ifany further doubt ,,, oO 
> ſhould(hercin) vpon the former caſe of Corbet remaine: That 
| ſatute which #afhrmerh,that dixorces (by appellation ) were carted * 24,H.8.ca, 12, 
" farthof this Realme vnto Rome , like as other cauſes Eccleſiaſticall of 
teſtament, of matrimonie, of right of tuthes, oblations, andobuentions, 
and appointeth how delegates ( vpon ſuch appellations made) 
ſhall determine them all within the Realme, doth pur it cleare 
out of doubt. 

Likewiſe whereit is affirmed by a farre elder fatute,that Ord:- 
naries are 5 both to certifie and trie of baitardie and bigamie, which ,; ,gxq., 
(for the molt part)cannotbe done, without the conuſance of di- Clero cap. 2. 
worces, whereupon the former( - 1a (a depend. 

As for © queſtions touching Baitardie or Legitimation of any, « Regit, inbre, 
it appeareth that atthe Common Lawe,they do belong to a court ivdicialibus, pag, 
Eccleſiaſtical;and vpon a writ,are to becertified into the Q neenes = [> 

Counts, by the Biſhop. If 7 a man be ſpoyledofthe poſſeſſion of | Keg: inbre. 
his wife: ſo farre forth as the Ation doth but extend to bereſto- © 507 
red to herpoſſefſion; it muſt be handled in a Court Eccleſiasti- 
call: notwithſtanding (*ſayeth Gooddall in the Booke afore- * Goodall, of 
faide) thata man for his wife onely,may haue Action oftreſpaſle ** Cleteby 
at the Common Lawe; and alſo a writtc, de vxore abduita cam bo- the Lawes of the 
BWiSvir, A 
- Alſo for a man that liveth aſunder from his wife, there lyeth 
Action in a Court Eccleſiaſtical, for him to recciue heragaine and 
- £0 Cohabite with her; as may be gathered by ®that ſtatute of * 13-Ed.1.c,344 
Weſtminſter the ſecond; where it is prouided; that awoman = 
74 on 


! 
4 
j 


* 14 Ed,4.6, 


3 Reg.fol.46. 
8:48.per Brooke 
ric. prohub., 


4 Fitzh.no,na, 
br.tit.proh.fol, 
$5. BraQton, lib. 
Cap, IG, 


#8. Brooke tt. 
1uriſdit, 
7 17.E,4-fol, 4. 


3 235,H,6. fol.g, 


26 . _ CnApologie of certaine | 
from her husband, ſpall looſe her dower : except the huib.and (withou! 


clus) 


compulſion Eccleſlaſticall ) doe receine her againe, Therefore for! 
man toreceiue his wife againe, cowpal[ion Eccleſ, may (in ſome. 
caſe)be vſed,with allowance of the ſtatutes of this Realme, | 

Laſtly, itremaineth toſhew here when, and howe, goods and} 
chattelspromiſedwith a woman in marriage (after the marriage ac.) 
compliſhed ) be demandable and determinable in the Court bel 
clefiaſticall. For befides one or two caſes afore rehearſed, where! 
(by the way ) ſo muchis implied, ir appeareth by many conſo-| 
nant judgements in the yery point. For if 4 * contratt be made bes 
tweene two men, that if the one will take to wife the others daughter, 
then he will gine bim tenne pownds: In this caſe, if the money be to be|/ 
demannded, it ſhall be demanvnded m the kings Court : becanſe hee did 
not promiſe the money with his danghter in mariage,but by way of co-\ 
wenant that he ſhould marry his daughter, Butif hehadpromiſedthe| 
money with his daughter in marriage, then it ſhoulde hane bene de. 
manunded in Court Chriſtian. 

Likewiſe* in an attion of debt, the plaintife declared,that he had. 
married the daughter of the defendant, andthat he ſhould hane twen-_ 
tre pounds in resþett thereof: and by agreement of all the Inſlices of 
the Common Plees, without any anſwere of the defendant, 1t was ac- 
creed that the plaintife ſhould hane nothing vpon his writ becauſe it is 
determinable in a Conrt Chriſtian , and is of the ſame nature, as the 
very marriage is. So doth 3 Brooke alſo colleQ out of the Regiſter, | 
that for marriage money and penſions, the ſuite lieth in the Spirunal 
Court : and agreeable to the former diſtinAtion of Thorpe, Fitz- 
berbert * alſo reporteth it in his Noua natura brenium, Braftonin 


5, ike maner affirmeth it, 5 andyecldeth a reaſon thereof: forhce 


(ſpeaking of Ecclefialticall iurifdiftion ) ſaith thus : Sic de rebum 
datis vel promſſis ob canſam matrimony principaliter: & ſic de rebus 
gue accidunt matrimonio,vt ſipecunia promiſſa fuerit ob canſam ma- 
trimony : quia einſdens inris, id eſt turiſdiftionis,eſſe debet acceſſori- 
um, ins eft principale, And albeit Brooke © in his abridgement 
report, that the ſame was alſo elſe-where holden by 7 chree,v#z, 
Chocke, Towneſend and Littleton : yet hee himfelfe ſeemeth ro 
doubt ofir, and ſaith there is alſo great opinions againſt it , be- 


canſe there is qurd pro quo, and therefore likely to be determina- 
ble in a Tempoxall Court, 


Therefore 


«4 
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| Therefore it may probably bee thought that theſe opinic 


which hee ſpeaketh of in this behalfe 37, Hen. 6. cither were 


meant inſuch a caſe ,as grewe to alay contract, ſuch as Thorpe 
ſpeaketh of in the booke of Aſſes (atore alleaged) orelſe there 
was ſome couenant for the money, by deede. For * in an eAti- 
0n of debt brought vpon a conenant by deedgthat if the plamtife ſhould 

the defendants daughter , the defendant ſhould gine hin an 
handred pounds , which condstion of ng the plaintife hadper- 
formed-: it was adinaged, that (notwithſlanding eArticul: Clert ) the 
matter did belong to the Temporall Court, becauſe 1t was by deede: 
but it had not belonged toit but to the Conrt Eccleſiaſticall, if it had 
bene without deede, 

And therather may it be thought, becauſe this hath bene ta- 
ken for Lawe both afore and fince; notwithſtanding thoſe opi- 
nions mentioned by Brooke. 

- Firſt inthe * Regiſter wee finde to this effeR, a certaine wo- 
man in conſideration of Matrimonie to be contrated with her 
daughter promiſed 40.marks : the Matrimonie was accordingly 
diet the woman dieth, making execatours, Then for not 
paiment thereof the husband bringeth his Action inthe Courr 
Ectlefiaſticall: the execntonrs obteine a prohibition: whereupon, 
the mateer comming toſcanning;a Conſultation is neuertheleſle 
oraunted; whereby is affirmed, that the Eccle/iaſticall Court 
may lawfully proceede therein. 

Yea,and long after theſe opinions deliuered , Fitzherbert af- 
firmeth, thatſuch ſuite belongeth to the Court Eccleſiaſticall,as 
hath bene alleadged, And fo doththe little Treatiſe of the liber- 
ties of the Clergie, by the Lawes of the Realme, in thele * wordes, 
viz. If he that promiſed money with his daughter in marriage,dieth: 
hee that married her, may ſue the executonrs for the money, in the 
Spirituall Courts, There is inthe aide little Treatiſe , another 
caſe touched & affirmed to be of Ecclefiaſticallconiſance; which 
belongeth to this Chapter. Ir is *this : /f amas (faith hee) gine 
goods with his daughter in marriage ,and after there ts a Dinorce: 
the ſame may ſue for thoſe goods in Eccleſiaſticall Court, Buthee 

eweth not whether ypon any Dzmorce whatſoecuer,the goods 
be there recouerable, viz. whether, aſwell when the Dimorce a- 
roſc of the womans adulterie; as when it grew ypon ſome con=- 

> H ſanguinitie 


T 45-F.3.fol, 
24-per Br, junſ- 
diR.1 2, 


2 Reg,in Br, 
orig, pag,46,b. 


3 Goodall, of 
the liberties of 
the Clergic, 


+ Ibidem, 


: Mag.Chart, 
CapI, 


2 24.Edw.r.ſtat, 


2 Au djobogitofcertaint 


ſanguinitie or other Camoricall impediment, founde out after 


—_ 


mariage, Hitherto concerning thoſe kindes of Turiſdiction Ec+ | 


cleſiafticall, which I adioynedto caules Teſtamentarie and 4» 
trimoniall, 


CHAP. IL 
Generall proofes out of Statutes, that ſundry other canſes beſides 


Teſtamentarie or Matrimonial, are of Eccleſiaſtical conuſance. | 


T1 EforeI proceed further to ſhewe (in parti- 
cular ) what matters beſides be of Eccleſi- 


rre;Iholdeic nothing amiſle ro ſhew (in 
| ſome gereralitie ) fuſt; that there are ſome 


f D) AW! other ſuch, which be neither Teſtamentarie | 


> —=—) nor Matrimonial, nor yetany way depen- 
ding, ar of athnitie tothem., The Great Charter ( to the obſer- 
uation and propugnation whereof, the King and the great No- 
bles and Officers were wont to be ſworne) layeththis ground- 
worke of all which followeth: e haze granted to God,and by this 
our preſent * Charter confirmed, for vs and our heires for enermore;, 


that the Church of England ſhalbe free , and ſhall hane all hey whole 


_— 


vi - ani coniſance and Iuriſdiftion, and how + 
a 


. 


f 


rights and liberties inuiolable. Bur that the Church had theſe | 
rights and hberties then, (which are now claimed) the eAtes of 


Conrtes Eccleſiaſtical in thoſe and former times,and in all ſuccee- 


ding ages, (without prohibition,or other oppugnation,) with the | 


Ratutes and reports, (ſome whereof were made not long after) 
and ſo from time to time downeward (till theſe late challenges) 
doe make it very manifeſt, 


It is prouided by Statute; that? the Chancellor or chiefe Inſti 


de conſultatione, gy of the wr; , vpon ſight of the libell whereupon any prohibition 
f 


7 brought ( if the caſe cannot be redreſſed by ary Writte ont of the 
Chancerie, but that the Spirituall Court ought to determine the mat- 
ter ) ſhall write to the [ndges ( where the cauſe was firit mooned) to 
proceede ; the prohibition direfted, notwithitanding. So thar,where- 
inſocuer( by cultome and liberties of Hoh Cherch ) Iudges Ec- 
cfefiaſticall were wont to proceede; ifno Writ lie thereupon in 
Chancerie,they may till holde plea,and take conuſance, 


Alſo 
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Alfoin the concluſion of the Statute ofeArticuli* Cleriymhere » Artic. Cleri, g, 
" ſundry matters beſides Teſtamentarie and Matrimoniall are £93.16, 
mentioned,1t is thus enacted : that the Prelates,Clergie,and their 
ſucceſſours , ſhall uſe, execute, andprattiſe for enermore, the Inriſdie 
flion ofthe Church,m the premiſſes; after the tenor of the anſweres 
; aforeſaid without quarellinquie ting or vexation of our heires,or any 
of our Officers, whatſoener they be, | 

Likewiſe it # by Parliament * accorded, that the Miniſters of » 15,x4.;.ca.6, 
' hoh Church, for money taken for redemption of corporall penance, nor 
” for proofe and account of Teſtaments, or for tranaile taken about the 
ſame, nor for ſolemnitie of marriage, nor for other things touching 
the Inriſaiftion of the Church, ſhall not be empeached nor arreſted, 
nor drinen to make anſwere before the Kings Inſtices, nor other Mi- 
niiters : and therenpon ſpall hane Writs in the Chancerie,when they 
will demannd, Where we finde, that other things beſides Commu- 
tations, matters Teſtamentarie and Matrimonial, doe belong to 
the Iuriſdiction of the Church. 

Andto like effeR after, in the ſame Kings dayes: 3 Commiſſi- * 18.Edv.z. pro 
ons to enquire of [ndges of Holy Church, whether they made inſt Pro- VI 
ces or exceſſine, in cauſes Teſtamentarie andathers,which notoriouſly 
pertaine to the coniſance of Holy Church, were from thencefoorth 
forbidden. Therefore, theſe Statutes being (till in force, if /ndges 
Ecclefiaſticall ſhall be found burtto deale as they ought, in mat- 
ters appertaining meerely to [mriſd:ftion Eccleſiaſticall; how the 
vexations, impeachments,driuings to anſwere , and firan ge en- 
quires againſt them , ( vied in ſome places) may beiuſtified by 
Lawe; is worthie the conſideration of thoſe,that are,or ſhall be 
procurers therein, 

In a ſtatute of King*Richard the ſecond,mention is made.thyptt + «_Ric,z, ca. 3; 
the purſuites for Tithes, and for ſome other cauſes, of right ought and 
of olde times were wont, to pertaine to the Spirituall Court. In a 
Statute of King Herrie the eight its 5 eeſtified, that both the au= , ,,n8.c 
thortties and 1uriſdiftions Spiritual! and Temporal, doe conioyne inthe preamb, 
together in the due adminiſtration of Iuſtice , the one to helpe the 
other : And that the Lawes Temporall are for triall of propertie 
of landes, and goods, and for the conſernation of the people of this 
Realme in wnitie and peace , without ranin and ſpojle, And » 

2 rnc 


COT. 
Wn TP” oO «AS 


Cn 


x 25, H8,C, 19, 


6 1,Ed,6,c, 3, 


8 5.Eliz,c,23, 


! 
$4 
l 
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30 Til Mpologiofcertaine Chap.4; 
the bodie of the Statute are particularly named and reckoned 


for Eccleſiaſticall, ( beſides cauſes Teſtamentarie and e Matrimo- | 
niall,) theſe, viz. dinorces, right of tythes, oblattons, and obuentions, | 


of whichit is affirmed , that he knowledge of theſe caxſes by the 
Foodneſſe of Princes of this Realme , and by the Lawes and cnſtomes 
of the ſame ,appertaineth to the Spirituall Inriſdittion of this Realme, 
And becauſe by that Statute, remedie was onely prouided,that 
appellations in thole aforeſaide caſes ſhould nor be proſecuted | 
out ofthe Realme : (there being alſo many other caules of /wriſ+ | 
dition Eccleſiafticall , wherein a like remedie was conuenient to | 
be had)therefore thenextyeere after it wasenaRed,that ' all ma | 
ner of appeates, of what nature or condition ſoener they bee, or what | 
ranſe or matter ſoener they concerne, ſoall bee made and hadby the 
parties griened,ehc. after ſuch maner, as ts Imitted for cauſes of ap= | 
peates, in matters T eſtamentarie, Matrimoniall, tythes, &c, inthe 
ſaid formerſtaturementioned. 
In a Statute of King * Edward the 6. (befides matters of volan. | 
tarie Inriſaiction Ecclefiaſticall , as collations, preſentations , [nſti- | 
tutions, indufttons, letters of orders and dimiſſories ) are reckonedin * 
generall as Ecclehaſticall, al! ſvtes and cauſes of inſtance betwixt | 
partie and _-_— and all cauſes of correflion: And inparticular,all | 
canſes of baſtardie, or bigamie , and enquirie De Iure patronatus: |: 
beſides matters of Teſtament, of adminiſtration, or of accounts vpon | 
them, And 3 in one Statute in her Maieſties reigne,arereckoned | 
in particular( as-the more grieuous ſort of matrers of correction | 
in Ecclefiaſticall Courtes ) hereſie, refuſing to hane a childe bapti- 
zed, or to receine the holy Communion, or to come to dine ſernice, | 
erronr in matters of religionor doftrine now receined,incontinencie, 
Sſwric , Simonie, perinrie inthe eccleſiaſtical Court, and Idola- 
trie. And therefore Judges Eccleſiaſticallmay lawfully 
cite men,incertaine othercauſes, beſides Tefta- 
mentarie or Matrimoniall:and ought nor 
(conomine tantum )to be vyexed , yn- 
quieted, impeached,driuen to 
anſwere,or arreſted, 
(*4*) 
CHAP, 
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CHAP, V. 


That ſuites for title of Benefices yon Voidance or Spoliation : hkg- 
wiſe that ſuites for tythes, Oblations, CMortmaries,e+c. for Penſi- 
ons, Procurations, (5 c. are of Eccleſia#ticall Inriſattion, ts proo« 
ned by ſtatmes. 


SD Atters and ſuites for the title of Benefices 
\\ EEBSD , (| eccle/iaſtical({othey touch not the trial of the 
all patronage) do belong alſo tothe knowledge 
and iuri{diftion ofacourt eccleſiaſtical,bythe 
| lawes of the Realme.For coniſance of voidace 
: { of benefices, * andthe diſcuſſing thereof, de iu- * 25.Ed.z.pro 
| === SY rcdoebelong to Indges of holy Church, and not CIs 
; gothe Lay Inage. 
| . The Common® lawe doth mention fine cauſes of anoidance of a be qc of cone 


ſiru. Prou. & Le« 
nefice viz, death,reſiqnation, deprination, creation, and ceſſion. But Tg 


whetherit may be deemed yoid in law, vp6 any of thelaft foure j,,, wnporen,s 


meanes of auoidance:is by the law eccle/iaſticalldeterminable. 
And by the bookes ofthe Common lawe, 3 whether the Church . ManBieq, 
; bGefullor not ful, or the Clerke able or not able, us triable inan eccle» CT. 
ftaſticall. Court, Townelſend, 

F For if an4inferiour Ordinary ſhal differ or refuſe to admit or in- * Regitinbr. 
' finteaClerkepreſented,andrthe Clerke bring his dawble Q werele cant 
| (veing ofthe nature in ſome ſort of an appellatis) from the Arch- 

iſhops court : and the aduerſe parte doe bring aprobibition, the ſard 
Clerke may hane heremps bis conſultation,ſo that the court eccleſ. by 
colour hereof,deale not with the reght of patronage of the benefice. 

Likewiſe for ſpo/tation of a 5 Ls. amants tobe ſued in Court * 44F4.3.33- 
Chriſtian.But this /ieth not, but where a Clerke ts in,as an menmbent, 
for if be be in,as an vſurper of the Church being full,or as a treſpaſſer, 
there lieth aftion of treſpaſſe, and not ſpoliation . But if two © mcums- © ;8.1.6.19, 
bents be m,and the one claimeth by one patrone, and the other by ano- 
ther,there lieth no ſpoliation:but where both claime to be in by onepa- 
trone,or by meanes of one patrone ,then lieth aftion of ſpoliation, and 
not otherwiſe. For where the right of Aduonſon may come in que#tio, 
there lieth no ſpoliation,for that cannot goe to a Sirituall (ourt. And 
againe alutle after: 7 Spoliation and debate pon an appropriation, 7 38.H 6.20, 
ſhalbe determmed m the SpiritnallConrt, 
H 3 Touching 


c=ICC.* obs. De 


1 x3.8d.1.ca,5, 
Weltm, 2. 


2 9,Ed,2,ca4.1. 
Artic. Clen. 


3 Ibidem cap.s. 


+ 1.Ric,2,ca.13- 


[ 22.H.$.ca9, 


© 24,H.8.ca,12, 


7 29,H,8,ca,20, 


5 Ibidem, 


32 An Apologie of certaine © Chaps, 
Touching tithes where they are to be ſued it appeareth by | 
aces of Parliament thus: The * plea for wuthes ſhallpaſſein the court © 
Chriftian,as farre foorth as it ts derained in the Kings conrt. In the 
next Kings? dayes,thus:/n tithes,oblations,obnentions,mortnaries, 
(/ithence they are propoſed vnder theſe names) the Kmgs prohibition |: 
ſhal holde n9 place,* And againethe Kings prohibition ſhal not lie for |) 
tithes ofa Mill newly eretted, , 
Likewiſe in the dayes of K. Richard the 2, it is thus + contei. | 
ned inaſtatute: The Clergie complaine for that the people of holy | 
({/burch purſuing m the ſpiritual court for their tithes,and their other 
cauſes which of right ought , and of olde times were woont to perteine | 
20 the ſprrituall court , aud that the Indges of holy Church haning co- 
wiſance in ſuch cauſes , and other perſons thereof mealing (according | 
to the lawe ) be malitionſly enarted ec. and by ſecular power oppreſſed; | 
and be forced by oathes,obligations, and many vndue meanes compel. 
led to ceaſſe viterly,againſt the liberties & franchiſes of holy Church: | 
ht ts enatted, that ſuch obligations made by violence ſhould be voide: | 
and the enditors of malice when the enditees be acquit, ſhouldincurre 
the paine of thoſe that procare falſe appeales, &c. Likewile the pre- 
amble ofa 5 ſtatute in K. Hen.the 8.dayes doeth argue,that mat- 
ters of zithes are to be heard and determined by Iudges Eccleſia- 
ſetcall. 
The fame isalſo proued bythat, where in* another arute it is 
ſaid thus: /yconnentences hane ariſen by reaſon of appeales ont of the 
Realme to the See of Rome in cauſes teſtamentarie, canſes of matri« 
monie and dinorces,right of tithes, oblations, and obuentions. Andin + 
7 the preamble of another ſtatute, Deteiners of tithes.purſuing ſuch 
their deteſtable emormities and ininries , haue attemptedin late time 
paſt,to diſobey,contemne and defpiſe the proceſſe,lawes,and decreesof | 
the eccleſiaſtical conrtes of this Realme , in more temerons and large © 
manner, then before this time hath bin ſcene. And therefore it * was | 
then enacted, that for ſubtraction of tithes ,offerings,andother duce 
ties of holy Charch,the partie griened, may by dae proceſſe of the kings 
eccleſiaiticaillawes of the Charch of England, conuent the perſon of | 
fending, before the Ordinarie , and alſo compell him to yeelde their | 
ſaide duties. And likewilc for any his contempt , diſobedience, or o« | 
ther miſuen; eanor upon complaint to any ofthe Cornnſell,or ro two Inz 
ſticesof the peace, to hane him committed, untill he ſhall be bound ta 
; | £10 
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ine due obedience to the proceſſe, proceedings, decrees, and ſentences 
of the eccleſiaſtical court of this Realme, And * afterward by ano- * 34,Hf.ca.y; 
ther ſtatute ofthe ſame King, it 1s enated, that for deming to ſer 
ont tithes, for deteining withholding , or refuſing to paye tithes or offe= 
” rings, Ordinaries may proceeae according to the courſe and proceſſe 
of the eccleſiaſtical lawes. And in the *preamble thereof, it 15 di- * Ibidem. 
\ rectly affirmed, that by order of the common lawes of this Realme , a 
man cannot hane any aue remedie againit deteiners of tithes. And 
the * like alſoappearerh by the ſtatute of zithes, made in K, Ed- * > £464.19, 
wardes reigne. 
Thar which is afore affirmed and determined , concerning 
tithes,oblations,obuentions,and mortuaries,may likewiſe be ſaid of 
| penſions portions,corrodtes,procurations, indemmties, and other ſuch 
- duetiesecc/e/iaſticall. For it is enaCted,that + for theſe denied, ec- + 34.& z5,H.8. 
* Ccleſratticall perſons themſelues , may make ſuch proceſſe againſt the ©'9' 
; perſondenying,or againſt the Church charged,as beretofore they haus 
lawfully done, and as by,and according tothe lawes and tatutesof the 
Realme, they nowe lawfully may doe. eAnd the perſon conuitt, (ac- 
cording to the eccleſiaſticall lawes )ſpall pay to the plaimtife,the things 
reconered,and his coſtes; 
bel CHA-P..-VI. | 
That ſuites for right of tithes belong tothe eccleſiaftical Inriſdiftion, 
' and bow farre,ts ſhewed out of the bookes and reportes of the comon 
laze: ſo of places of buriall and Church-yardes , and of Penſions, 
Hortuaries,Oblations,efc, 
== Hc reportes of iudgements and opinions of 
I'Eche Courtes at the Common lawe (conteyned 
RK & Qin the bookes of termes and yeeres) called 
Y=8 Bl booke-caſes, and other treatiſcs of:that lawe, 
Y >| arc no leſſeplaine & pregnant in this matter, 
_—Y .1n 5 attachement pon 4 prohibition was ſued 7 M:44-Edn-3- 
againſt a plaintife in a, Court Eccleſiaſticall,ſurmiſmg that he did ſue wy 
there for bay and money, which touched neither matrimony nor teſt a= 
ment:but vpon ſhewing the libel which proned jt was for tithes ep 0b= 
latrons, a conſultation was granted, for the ſpiritual court to proceede, 
And* where the right of tthes ts in queſtion , it ts triable m the (ourt © M22. = 
ſpiritual, Likewiſe, 7 ſoſoone as it appeareth , that the right of tithes alibi. $ 
comes in debate, the Lay court ſhal ceaſe, & ſhalbe ont of inriſdiftion: * 35.6.lolLar, 
quod fuit conceſſum. The 


' 23.Afliffol. 
75» 


2 Prohibition, 
conſultation. 3, 


3 'Bracton Ib, $, 
Cap, 2» 


4 Bratton lib, 5, 
Cap.16, 


$ Brooketit,Tu- 
ril. 9. 


6 Regiſt.in br, 
orig.pag.45.b. 
46.47.0.48.Þ. 


7 Gooddall of 
the liberties of 
the Clergie. 


Regilt,pag.5 1, 
a. b, 


3 An Apologie of tertaine © "= Chup.6c 
The ſame is teſtified in the booke of Aſliſes:* For if the Kings 
patenteeo _ renewing in a Forreſt, that is mno Pariſo(in which 
caſe the tythes doe belong to the King ) bane canſe to ſue any, that 
ought to yeelde tythes , and ought to ſener them from the nine partes, | 
ſuch ſuite ſhall goe to the ſpiritual Court, ; 
In the booke of Entrees in the precedent of a * conſultation 
graunted,it is thus ſaid: /» canſ# de decims ae teſtamento,vel mas 
trimonio, quando ſub eo nomme R—_—_— prohibitioni Regia non 
eſt locus, And ſo * Bratton ſaith : Non pertmet ad Iudicem ſecula- | 
rem cognoſcere de 15 que ſunt ſpiritualibus annexa , ſicut de decimn, 
& alys Eccleſie pronentibus. * And againeafterward : Mutatur | 
quandog, inriſdittiode inviſdittione in inriſdiftionem , mutatts rerum 
nominibus,vt ſi de Laico catallo fiat ſpirituale,(vtcumres fuerint de- } 
cimate )fiunt de Laico catallo res ſpirttuales,& ſic mutatur inriſdiflio | 
ſecnlarss in ſpiritualems, And therefore where itis reportedin the | 
booke of Aſſiſes,3 8.pag. 20,thar the Exchequer beld plea in matter © 
of tythes betwrxt two parſons of Churches, becanſe the one was the | 
Kings debtonr;it ts 5 ſaid, that neither of the Benches would hane done | 
it, and that it was amarmeile, 
It appeareth in the Regiter by *lundry conſultations graunted | 
after prohibitions brought , that at the Common lawe , ſodeclared * 
and confirmed by Articals cleri, tithes are ofeccleſiaſticall coni- | 
ſance, And itisalledged7cruely out ofthe Regiſter,chat for tithes | 
happening due intime of yacation of abenefice,the Iudge eccle- '. 
fiaſticall may cite ex officio. More particularly, ſundry kindes of | 
tithes are there expreſſed; which by conſultations were prooued 
and allowed to belong to the determination of an eccleſiaſtical 


oy 
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S 


8 Reg. p3g.48.b, Court, As firſt * tithe of wooll riſing of ſheepe killed or = 
5 Reg.pag.48,a, Againe,? tithe of calues & /atticiniors,thatis,of milke, butter, 


checſe, (as it may be gathered by another conſu/tation) are both 
due to be paide,and demaundablein a court eccleſiaſtical.Third- 


2*Reg-pag.49:4 Iy,another**coſultation cotcineth,not only butter,cheeſe, & /atti- 


cinium,to be due and demandablein court eccleſ;but alſoof par- 
nage,thatis,tithe of maſte,& of coltes. Totheſedoth the Treatiſe 


x 1 Gooddallofthe of the "" liberties of the Clergy adde tythes for hony,& waxe of bees. . 


liberties of the 
Clergie,by the 
lawes of the 
Realme. 


But why he ſhould fay further, that zt ſeemeth all theſe muſt beby | 
preſcription, as if tithes of all kindes were not ipſo ure due, ſauing 
when ſome lawe doeth otherwiſe ſpecially limit and determine: : 


Imult 
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Imuſt confeſle,y I can fee no ſeemzmg,nor yet colourable reaſon, 
 Andnot onely the parte himielte:who. derceineth tithes may 
be ſued, but if he die, his execmtors may be ſuedalſo for them in 
court ecoleſiaſticall, For ſo is it * teſtified by a Conſuitation obte1- ' Regiftiin br, 
ned for tithe of Wooll,denied by the Teſtator, and by his execa- & npaſs 49. 
zors who brought the prohibition. Andehe* like is teſtified by the dem. | Ma 
ſaid treatiſe of the Laberties of the Clergietuching thes of Mils. RI 
Whereas alſo for reſtraint of the malice of divers, a prouinci= 
all conſtitution was made by the Byſhops ofthe Prowince of Can- 
terbary,in their Synode at London,that ſuch as hinderedthe gathe- 
ring or cariage of tirhes,by due and accuſtomed wayes ſhould be 
excommunicated ipſo fatto; It happened that a parſon bringing 
his ation in court ecclehialticallypon that conſtitution; was hin- 
dered and ſtaied by prohibition, ſuggeſting that it was inſtitured 
rouching debts and chattels,being neither Teftamentarie nor ma- 
trimoniall.But the conſultations granted, doeth ſignifie; that the * Reg.p.46.b.8 
courteceleſiafticall may lawfully proceed in that plea, ſo farre 3 the Liberties - 
foorth as the action reacheth bur tothe excommanication of the 9 the Clergie, 
-partie,by reaſon of his hindering the Parſon to gather and carie 
tithes,by places due and accuſtotned, fo that the ſaid conſtitution 
and ſuites ecclehiaſticall chereupon brought, be both allowable. 
Yet weare toynderſtand,that neuerthelefle in ſome caſes,the 
ſuite for tithes doeth not lje in an eccleſiaſticall court ; as for ex- 
awple,where it is otherwiſe determined by ſtatute, For it ispro- 
uided,that *where amaris ſued ina court Eccleſiaſticallfor tithes of + 45.x4,z. car, 
eat trees abone 20 yeeres growth, which may ſerue for timber of 
ſhips or houſes,the kings prohibition ſhall ke. Bur it was 5 agreed in 5 Reg,in br.ori- 
the Parhament at Sarum, that a conſultation lieth for Sylua cedua, Ro-16:49-4.10 
albeitit renewnot yeere by yecre, jon 1c? 162] din. BRIE, 
It was alſo *adiudgedinthe caſe berwixt Sobie and Awlline, ponactts 
that of hornebeames,Sallowes,and ſuch like trees; (that are of ſo baſe Eliz.inter Sobie 
nature that they ſerne not for building , nor are of any endurance, and ny 
ſerning for fewell and other meane wſes ) tithes ſhouldbepaied,not on- 
ly of the trees themſelnes, but of their honghes wben they are lapped, af 
what age ſoener they be, \ 2 #7 peu FF ©, - AIR 
The ? opinion of the Court in this caſethen, further alfo was, 7 Ibidem. 
that rf the tree it ſelfe by that tatmte (being but an affirmance, of 
the Common lawe aforc) beepriniledged for tithes, as Oke, eAſbe, 
f "'F 


and 


1 T.rr,Hg, fol, 
242, 


® Nota in Reg. 
Pag-54-Þ, 


3 Reg.pag-44- 
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and ſuch like ; that the armes & bonghes alſo of them (being of twen. 
tie yeeres growth or aboxe ) ſhall be Fer likewiſe. And the reaſon is 
added, for they may ſerne for ſome vſe in building. = 
 Sothathercit may be doubred, if trees aboue twentie yeeres | 
orowth,being of a kind priniledged and timberable,as Oke,Aſhe, | 
Elme,&c. be of themſclues ſo little, ſo crooked, or ſo rotten, as | 
that they can ſerue for nothing but blocks and fewell, andbe al. | 
ſo ſo emploied : whether thereof tithes ſhall be paied, and bee | 
demandable in a Court eccle/iafticall! ? For here the reaſon of | 
thatiudgement doeth ceaſe, becauſe they ſerue not for any vie | 
in brilding, ceſſante ratione,Ceſſat lex. 4 
This doubt is alſo enforced by the opinion * of eAikham: | 
who to maintaine the prohibitionrthere brought(though the ſuite 
inthe eccleiaFFicall court were for great wood) was driuen to. a- 
uerre, that they were ſuch great trees as might ſerne to build an | 
houſe ſufficient for any mans dwelling according to the cuſtome of the | 
Comntrey. Which allegation of marterin fact had not needed, if * 
onely the kind andage of the trees had bene to be reſpeQed, to þ 
maintaine the Proh:bition, But this queſtion is to be diſcuſſedby | 
the reuerend andlearned Iudges. 24] 
I doe find a Note in the RegiFer,but not ſet downeby whom | 
nor when, touching immunitie of ſome things, from paying of | 


7 


tithes,tothis* effe&t,viz. Note, that the Inſtsces ſay, that tithes ſhall | 


not be yeelded but of ſuch thimgs as bring fite fromeere to yeere, | 


and that by the memory of man ; but this ts againſt the Decretals, 
faieth he. Nowadmitting this report to be true; what might be | 
the rEaſon of ſuch opinion of thoſe that were Tuſtices then,is not | 
expreſſed; & I cinot conieQure.fornot only the Decrerals & Ca- 
#0 law,butGods written law,& before that, y law ofnature(yn- | 
der which other thEſuch tithes were paid) do ſeem to be againſt * 
it:& thoſe /»ſtices had not(for any thing I can find)either former | 
written law, or anyreport of ynwrittelaw or cuſtome to j effeR. | 
And ifthis ſhould be receiued for lawe,as is here in words laid | 
downe; then need no tithes be paid of Syixa cedaa;yet was it de- 
rerminedin the Parliament at Sarwm,y they ſhould: & ſo *itis at 
the Comon law alſo, And the guy" 1a tithes,nor tithes of | 
Mils,nor tithes of Licoras,nor of Saffron heads (being gathered | 


commonly bur oncein z.yeeres)nor tithes of corne out of fields |. 
| | that * 
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thatlie fallow & withour fruit every other,or euery third yeere ; 
nor tithe calues or lambes falling of ſuch catrell,as do bring forth 
but euery other yeere,nor tithe of fruit trees, that beare but one 
yeerc inthree. Andif tame elephants (for cariage) were vied as 
commonly here as in ſome other countries(which go with yong 
two or three yeeres together) by like reafon no tithe of the nei- 
ther-might at all be demanded, becauſe cueric of theſe are ſuch, 
as bring no profite from yeere to yeere, 

Where alſo is added, that this yeerely profite muſt have had 
his continuance bythe whole memorieof man:hereby would be 
cut of all tithes of grounds newly Rubbed vp & turned to good 
medow,palure or arable, from great timber trees, Likewite all 
tithes of 'any new ſets and commodities; as of ſundry rootes, 
artickocks,ofiers, woad, rape-ſced, hoppes, French wheare, and 
luch like, being in moſt Proces but of late knowledge and ſmall 
continuance,were wholy taken away, And fo were all tithes of 
rounds lately left dry by the ſea, or by freſh waters, or wonne 
by the induſtrie of man... 

The ſame Wore furtherreporterh,that the Tuſtices opinio then 
was :that for tithes of pit-coles,quarries and other like, by no means 
a Conſultation ſhould be S : becauſe Parſon; tooke tithe of the 
blades that grew onthe ground oner them, & therefore they ſhould not 
tak: tithe of the coles. This opinion(as it ſeemeth to me)that very 
Note miſliketh in theſe words: Bat (faith he) by the like reaſon, a 
man ought not to pay tithe of agiſiment, becauſe hee yeeldeth tithe for 
the beaſts that feed m his paſture. Bur I doe not well concciue the 
trueth of that which he hereinſinuateth: as if Agiſtment ywapey 
wereto be paied forthe herbage of the ſame beaſts, oi 
their calfe, lambe,wooll or milke, doe bring commoditic to the. 
Church, Yetifhe meane that tithe of Agiſtment money is ro be 
paid for barren cattel,though they depaſture in the ſame paſture 
where fruitful cattel do,8& at the | time; then doeth he come 
neerer to the purpoſe of confuting that reaſon, which implieth 
thus much,that ſeueral kinds of commodities in one yerc,arifing 
out of one ground,ſhould yeeld but one kind oftithe. For if this 
were true, then where tithe of haie hath benepaied, nothin 
ſhould be yeelded for the after-math (commonly being halte 
the value of the haie )) though it bee depaſtured with ___ 

I 2 * which 
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which bring tio commoditic to the church : then alſo mightnor 
# the vicar of Tenbum in Kent,haue tithes (as he hath) of the fruic 
F of the great Orchard in Sommer, becauſe he had tithe loppings 
[4 of the trees in Winter,amounting to ſundry loades of fagot. And 
then alſo ſhould not the Church: haue tithe fruite of ſuch grear 
ong Orchards turned from tillage, as {till yeeld tithe corne, or 
haie growing vnder the trees for ſundry yeeres together, 
Iftotheſe obieQtions it be ſaid,y there 1s great diuerſitie;becauſe | 
theſe examples doin deed import ſeuerall fruits & commodities | 
to be taken; yet cither at diuers times of the yeere, or elſe arifing | 
out of ſeuerall parts of the ground : for replie I ſay, that the like |} 
may be alſo ſaid ofcolepits & yan for ſo much ofthe grofid | 
aboue as is digged,bcareth at that time neither cornenor grafle, | 
And albeit for coles (when men be cometo a certaine veine and |} 
depth) they vſe todig fide-long,leauin rome pillars to ſupport 
theearth frs falling : yet is it not the {elf {ame part ofthe ground * 
below where they dig, that beareth grafle or corne aboue, and G 
therefore herein no diuerſitie, And with like reaſon might tithe | 
of the ſeed of Woad be denied,becauſe tithe ofthe leaues was a. * 
fore paied : ortithes of Saffron heads, becauſe tithe Saffron was 
paied the ſame yeere, Yea, ifthis nore were affured lawe, then 
ſhould no tithes be paied ofany Minerals; as of lead,tinne,cop- 
per,quick{iluer,&c.how it goeth in Cornmewall, Denonſhrre, and ar 
Mendiffe hils in Somerſet ſhire for tinne and lead, I haue noten- * 
quired, but I am afſured, thatin the Peake in Darbiſtire, tithe | 
lead is the chiefeſt part ofthe Miniſters liuing, in ſuch places | 
W tis gotten. Which I feare me would hardlie bee yeelded : 
(as With bene by time immemoriall) onely of pure good will ;if : 
the lawe in that point were againſt the Miniſters. But the diſ- 
cuſſing and iudgement of theſe doubtes, I muſt referre who- * 
lie to the reuerend Iudges, becauſe they doe ſurpaſſe my ſlender 
Skill, 
' Tir.Prohibitis. Ir ſeemeth alſo by the booke of Entrees, that * a prohibition lie | 
eth, where tithes of corne andwood bee ſued for in an Eccleſiaſtical | 
Conrt, if an ation of treſpaſſe bee thereupon depending afore at the 
2 ;8.Ed.z.fol,8. Common lawe, De hoc quere. * Likewiſe if a man conenant to pay . 
or ſet out hts tithes truely, he mu#t be f oy 1m a Temporall (ourt wyon | 
this ate of conenant, and not elſe where , Furthermore, tithes of | 


corne, _ 
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| ſonagainſt the Vicar, the Vicar inſflified that he tooks 
' © being ſenered from the nineparts; and that he and his predeceſſours, 


| is." 


f (ofolde)of eccleſiaſtical conuſance ; though to be deriued from 


 thenine parts,in which * caſe, ifall the corne be caried away (it * 38:Edw.z.6. 


" ſheaneswere taken, were in the one Pariſh or the rs then it ſhould \s H.z.1o. / 
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corne,&c.may be confideredeither before they be ſeuered from 


is ſaid) the ſuite lieth in a ſpirituall Court: Or after ſeuerance; & og iy 
then to carie the tithe away,after ſeuerance fromthenine parts; OD Wee 
is ſaid to be a zreFÞaſſe determinable at the Common law, Bur 1 

finde (to mine ynderſtanding) great opinion againſt this : as 

? firſt Brafton, where he ſaith : Cam refuerint decimate, finnt de * Brad. lib. g, 
Laico catallores fpiritnales, For decimare muſt needes betotithe ?-'6- 

and ſet out from the nine parts, Secondarily the opinion 3 of ; M.z3. 84.4. 


the whole Court. For wpon an attion of treſpaſſe ay, 36 by a Par. 33. 
them for tithes 


time ont of minde, had preſcribed them to be due + whereupon the 

Indges (ex officio, without petition of cither partie) diſmiſſed rhis 

plea, vnto the Spirituallconrt ; as not perteining to their juriſditi- 

on. Soluat Apollo, Bur it ſeemeth to me, that the * ſtatutes for + 27.H.8.ca.20. 
tithes do now ſtint this ſtrife, and makes both caſes to beEccle- IO +4 
fiaſticall. Ypon5 corne carried away, whereupon it comes to be tried cap,s3, 
betwixt two Parſons of Churches, who hath right tothe tithes; this * #1417: 
trial belongeth to the ſpirituall Court, and is not vpon aftion of tre= 

ſpaſſe, to be brought to the (ommon law. And ſoit was adiudged; 

albeit that the defendant there ſaid, that his Parſonagewas then in 


leaſe. But if they* had ioned iſſue, whether the place whence theg OY 


LAA 


hane bene tried at the Common law, becauſe? the r of a Pariſh), wocken 6. 

ſrallbe tried by the Countrey, as ts there ſaid, _- © luriſdis PG of 
Yetina litle Treatiſe * printed by Thomas Godfrey in K. $Jen- 3 ananwereto / + 

riethe eights time, it is teſtified, that «& hath bene holden in times * i " 

paſt ec. that the diniſion and diſtmition of pariſh from pariſh, ts a Hofrey tirca 

thing ſo meere ſpirtuall, that no man may doe it but the Clergie, 26-H8. 

which afſeueration though he diſallow, if the Clergie claime it 

by any immediate power ginen them from God: ver (faich he) of 

theſe and of diners other things; it is no doubt, but they hane holden 

plea m times paſt; rather by a cuſtome and by a ſufferance of princes ; 

then for that they be meere ſpirituall : or that they of the Clergie, 

bad anthoritie foto do, by any immediate power of the law of God, So 


that he alloweth diniffon and diſtenition of pariſhes; to hauc bene 
I 3 the 
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« Prou.conftit, the kings prerogotine rojall, And'it * appeareth by a confi1tution 
————— pea. 9h ina Synod, at Lambhith holden Yea Boniface | 
Lindwood verb, then Archbiſhop of Canterburie, in the yeere of Chrilt 1 260, 
limitibus par that che Clergic then (vndoubredly) held, and ſo practiced, F 
rouching Lmites parochiarum; that they meerely belonged to F 
the comrt eccleſiaſtical, And Lindwood comming 200 yeecres or 
thereabour, after him, in his Commentaries or Gloſſes therup. | 
on; maketh no doubt of it, but onely quoteth Cao law torit, þ 
: M.Edw.q AJf aParſongrant to* mebydeedall the tithes of his benefice, and | 
fol.13. et afterward fo ſueth me ina Conrt Chriſtian, for the tithes of mine || 
owne landes, whereupon 1 bring mine attion of conenant in the Tem- |) 
porall Court; nenertheleſſe T ſhall not haze a prohibuion, becauſe I | 
may plead that matter in barre in the Ecclfiaſticall comrt, Danbie)# 
and Chok. . 
3 44-Ed.3-3z2 Butifarentreſerned vponaleaſe oftithes or offerings, be ſued 

| for in a Spirituall court, there lieth a prohibition, for this is a Lay & 
4 Lid..ca,16, rent: andſo Brafon*holdeth in the place before alleged agree. * 
5 Regit.fel.z8. able to the ſtatute ofeArticnli Cleri. It is holden, Sthatif a Pas | 
tron haning an Indenture to be quit of certeine tithes, be ſned ma + 
Conrt Chriftian for theſe tithes, hee ſhall hane a prohibition. But © 
aske whether (this precedentofthe Regyfer notwithſtanding) Þ 
hee may not haue a conſultation by the opinion of Danbie and | 
Chok, afore recited:: and the rarherin this caſe then in the for. ? 
mer, by how much it is more to be preſumed to be a Symoniacal | 

compatt againſt him, that is Patron, For if ic be not Symonia- | 

call,he may pleadthis coucnant in barre,ina { oxrt eccleſiaſtical, 

a{f:xell as in the former caſe. b 

The competencie of the Court for ſuite of tithes, dependeth © 

: alſo much vpon the conſideration of the parties, that contend | 
#, rel] for them. For® in an ation of treſpaſſe brought at the Common lan, * 
the defendant ſaid, that the corne, whereof the plamntife complaineth, 

was growing in D, which parcellof CM. where he « Parſon, and. 

thereby he claimeth : « And becauſe in the pleadings they were both | 

named Parſons; the y—_— the Conrt was; that it was ont of their 

7 Hill,7.H.4. #8r+ſaiction. In another? attion of trefþaſſe broug ht againſt a Lay 
Fe, livros, & - 947 that claimed by leaſe from another Parſon (notwithſtanding | 
103. per alios. rae by. Me 44+ Ed. 3: it as alleged, that the Kings Bench in ſuch 
Caſe ſnall hane inriſdiftion, becauſe it is betweene a Lay man anda 

Parſon, 
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Parſon, and that by Articuli Cleri (by the contraft)tranſeunt deci- 
mz in catalla : yet becarſe it was of tirhes, which they meght reconer 
in Conrt Chriſt1an,Galſcoigne held; that the T emporall comrt ought 
to be out of inriſditcon : for ({aid he) though it had bin fo done bo 
yet it ſhall not be done ſo by vs here, Andof the ſame opinion was 
Moile, in anotherlike ation of trefþaſſe : that, * betweene a Pax- * 5.Ed.4.z. 
ſon and a Fermer of another Parſon, attion for tithes lies in a Spiri- 
ruallcourt, becauſe the Fermer claimes the tithes as due to himſelfe 
durmg his terme which none gainſaid, | 
Butypon the former oftheſe twolaſt caſes, Brooke * doth thus |; Tron tir. In- 
colle& : that, it thereby appeareth cleerely, that contention for 
tithes betweene a Parſon & a Lay ſernant of another Parſon the Spi- 
rituall court ſhall haue inriſdittion, For ((aith he) the ſernant doth 
' clame tothe wſe of his CMaiſter, and not to his owne vſe, vpon any 
Loon Yet how this colleRion may ſtand together, with 
otheriudgements elſe-where reported to be giuen, may mooue 
' ſome doubt : For, in 3 a»: attion bake 6.x brought by a Parſon a- * 37: H.ur. 
gainſt the ſernant of another Parſon : the ſernant inſtified for tithes Ed 
of his CMaiſter, and thereupon demanded magement, whether that 
” (ourtwould holdeplea thereof : andit was not allowed, becanſe the 
ſaid defendant was a Lay man. Likewiſe, it an attion of treiaſſe + 6.Edw,4q.z. 
brought by a Vicar for corne, taken by the ſeruant of another Par- 
' ſon, that claimed them as tuthes of bis Matter; and the plaintife 
 claimedthemas tithes due to bis Vicarage :it was adindged by three, 
that the Court temporall had inriſdiftion, becauſe the plamtife had 
' none altion againſt the ſeruant, in a Conrt ſpiritual, at leait as ts 
” there affrmed, | 
”% Markham(ſcemeth to be of opinion, that if avy5 part of right * 38.H.6.19, 
 oftithes do come indebate betweene two Patrons,that there the court 
* Eccleſiatticall cannot holde plea.. And if® the Lord of a Mannour * :;.H.8.v re. 
claime tithes of certeine Fs in D. to finde a Chapleine or Carate ar —>ynje 
inD. th:rewith, and the Pariſhioners there claime thoſe tithes ihe- 
wiſe for the ſelfe ſame end: It was delinered for law, that the Lay 
"Court ſhould haue inriſdittion betweene them, and not the Spirituall 
Court, a | 
The laſt cauſe of drawing an ation for fpoliation of tithes 
 fromaCounrt eccleſiaſtical, that] finde,is : where the tithesin de- 


mand,do amount to a forth pare of the yerely commodity - ſos 
whole 
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whole benefice : becauſe hereby, the right of Patronage, maybe 
rouched or preifidiced; which right of Patronage is to be hand. | 


led in a court Temporallonely, and by no meanes in Eccleſuaſti. Þ 


r Lindwood c, call, For ſoisit teſtified by * Lrmdwood himfelfe, to be the olde 
memos nt a. cuſtome of theRealme; andtherefore the Common law of the Þ 


us.conſt.Prou, land, But in another place he ſeemeth to be of opinion, tha} 
oy Ts preiudice towards the Patronage can 


2260. (this not withſtanding 


| grow, though the ſuite for all the whole tithes and obJarions 
> Lindwood in ſhould be proſecuted in court Eccleſiaſtical. For (ſaith he)* th} 
we vp fl right of Patronage us founded vyon one of theſethree, viz. building, 
ES de . founding, or bw_ of a Charch. So that the right of Patronag:|. 
et dothnoway refþett tithes or oblations comming to the Church, bu 
rather the building of it, the ground whereon i us ſituate, or the en-\/ 
dowment ( as of glebe &c.) aſſigned vntoir, This he writeth ſalw 
#udicio meliori : and vnder the ſame reſeruation, I do holde, tha 
where a great part of tithes is(by ſuire)euited from one Church? 
ynto another ; the yery patronage it ſelfe is much preiudiced!; 
and endamaged. For if the Patron happen to ſell it, the leſk 
yalue the benefice is of, the lefſe recompence ſhall he haue for 
z Sear, circum- jt, Beſides, if * a perſon be aſſigned out ofthe benefice vnto the} 
ent agene vbi Patron (as it may be *ypon the foundation) the more the bene. 
ſupra.Vecalio- fice is empaired, the more hard will the perfor be to recouer, 
Y Laſtly, forſomuch as the Clerke preſented is (by law) bound to 
relicue his Patron fallen in decay: in this reſpe, great preiudice) 
groweth to the Patron, when a fourth or greater part of the be.! 
nefice is euicted, 

That which CMarkham held (as is aforeſaid) viz, that if a7 
part of right of tithes doe come in debate betwixt two Patrons, thert| 
the Conrt eccleſiaſticall could not holde plea : (eemeth to be borro- 

5 Reg. pag.46,a, Wed from a conſultation inthe 5 Regiſter in rhele words, viz. w! 
being not willing to hane any thing derogated from inriſdittion eccle 
(raſticall, do ſignifie, that you may proceed, according to the comrſedf 
the ecelefaſbical court, in the plea aforeſaid; ſo as the attion react 
bat wnto ſpoliation of tithes; and not 10 the aduowſon or right of Pas 
tronage, of any part of the Church : ſauing at he ſpeaketh ofth 
right of any part of the tithes, and the Regiſter gocth to the right 
Patronage'it (clfe, of any part of the Church. 

5 Star.circum- But where® a foxrth or greater part of tithes &c, is not in de- 

ſpeRae agatis. 


mand: 
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Part.1. proctedings in Courts Ecclefiaſticall. PT? 
maundebetwixt two Parſons of Churches, there the Plea goeth 
to the eccle/raFticallcourt, The * booke of Liberties of the Clergie, t Goodall of the 
hereof writeth thus: one Parſon of a Church may ſue another in caſe Clank of the - 
of [poliation or taking of tithes or penſion, in court Chriſtian : ſo that laveg of th 
the matter in demaund amount not to a fourth part of the value of the © 
Church; by reaſon thereby the right of Patronage ſeemeth to come in 
queſtion, but if they be both of one mans Patronage, they may be ſued 
there, to what value ſoener the thing demanndea ſhall amount vnto, 

That Perſons out of Churches, are demaundable (not onely 
by farnte,but alſo at the common lawe) in a court eccleſiaſticall: 1s 


 madeplaine, by * two conſultations in the Regiſer, and by other = reg,pap. 45a, 


bookes of law, But Goodall further adderh:thar for a penſion,there ibid.pag.52.3, 
lieth alſo a writte of Annuity at the common lawe; ſo thatit is at the fapra, * 
plaintifes eleftion , where to ſur. but if there he doe declare , vpon the 
preſcription; and after he ſue in the gone? court, by thename of a 
Penſion; the other (it ſeemeth) maythen hane aprobibition. 

For Mortnaries,that they at the common lawe be of eccleſiaſti- 
callconifance,reade the two conſultations in the Regifter, andthe 
other which 3 be here quoted, And likewiſe + for eb/ations detai- 3 M.9.H.4- 
ned;which ought(faith 5 Goodall) to be paid at their vſuall dayes, Eneres thiecf 
\ Anotherthing due to the Miniſter , whereby alſo he hath a probibnien. 
partof maintenance, is demaundable and determinable in an pc $8 pep 
eccleſiaſtical Court,viz, the places of buriall, and the Churchyard, * Keg: pog-50- 

Touching the firſt: A Parſon, to an® aſſiſe brought againſt hms 5 Goodall, vbi 
for a houſe,did plead: that hewas Parſon of P. and that tobe parcell Wh'% , 
of his Church,by time immemoriall,and that there had bin burying of © Oe 
dead bodies: whereupon Perſey held opinion,rbat the court tempo- 
rall,onght not to take conuſance thereof.For the ſecond; 7 it is agood 7 44,F.z.libaafli. 
plea againft the inriſdiftion of the temporal! court, to pleade, thatthe 
land is his Charchyard. 

The true reaſon hereof Itake tobe alledged by Brafton (be- 
cauſe it is dedicated and conſecrated roGod) where thus he wri- 
teth:5 Negocium terminabitur in foro ſeculari,ſide laicofeodo aga- * Bra.li.g.cau6, 
thr niſt fazrit dedicatum & Deo ſacratum : [ic enimres efficietur ſa- 
fra : hoc antem dici nonpote#t , dere mn liberam & perpetuam elee- 
meoſjnam data, Forthougha thing be giuen in Francke almoigne, 
to an ecclcſraſticallperſon; yetit remaineth of lay fee ſtill, and is 
not ſaid to be conſecrated to God. Therfore? a treſpaſſe done pon » 19.46.20, 


K A Parſons 


44 An Apologie of certaine Chap.;, 
a Parſons glebe land (which t a francke tenement ) canngt be triel 
\ -, - #naſpiritmall court. But it ſeemeth chatin a treſpaſle done in 4 
r H17 Hz, Churchyard,, itis otherwiſe. for if a * mar take trees that. art 
rey growing in a Churchjard , the Parſon may ſue for them in Court 
| Chriſtian Sed quare. 

And that matters of b#rialldoe belong to conuſance eccleſia. 

* Reg-pag.52.b» ſticall, is declared by a conſultation inthe * Regiſter very plainely, 


CHAP, VII, 


Of right to haue a Curate : and of contributions to reparations, and 
to other things required in Charches, : 


x Owe when a Pariſh or Hamlet hath right to Þ 
Y © \ {& hauc a Carate foundin their Chappell, to ſay 
I thern dixie ſeraice: If this be denied them,and 
p no circumſtance otherwiſe be incident there- 


&to, to drawcit to the Common lawe, itſhould 3 
=—>222>- ſcemeby allreaſon (of his owne nature) tobe | 
a matter belonging to the conuſance of a court eccleſiaſtical, ace | 
. cordingly as alwayes (without impeachment) it hath bin vſed, | 
3 22.H.6.42, Yetl finde in the bookes of Common lawe, that 3 an aftion of the | 
| caſe was mamteinable for not ſaying dinine ſeruice,albeitit was there | 
confeſſed, tobe a ſpiritual matter, What the circumſtances and | 
cauſe rhercof was,thatit was (o ruled in that caſe, Q4zre. | 

+ Reg.pag.56.ay It appeareth by the * Regiſter;that a prohibition being brought 
| _ yponalunttein court eccleſiaſticall, for withholding a Chauntery,a ' 
conſultation was after graunted:whereby is affirmed;that pro ſub+ | 
trattione Cantarie, & debita punitione pro huinſmods ſubtraftione, | 
the ſuite belongerh to a court eccleſiaſtica/l; and the like (theres | 
fore) mult needes be thought ofa Chaplaine or Carate,not found Þ 


to ſay dinine ſernice,where it ought to be either by compoſition,or | 


by preſcription, | 
But that pariſhioners ought to be contribatories, and may be ci« 
tedina cauſe of contribatzon towards the reparations of the body | 
ofthe Church(termed Naas eccleſie)and tothe charges of buy- 
ing and furniſhing other vtenfiles, ornaments , and bookes, rc- 
quired (bylawe) tobe bought of the common charge; doth ap- 
peare partly by the Regiſter,and partly by Futzherbertin his nong | 


natund | 


Tr _—r__ > ©." 4 
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natura bretinm , who doeth gather it thence. For ef (ſaith he) 4 

1 Biſhop doe cite ary of the pariſhioners of a (hurch, to be contributo= Firth.no,na. | 
rie tothe reparations of the pariſh Church, or of any Chappell annexed * 2" ng 
roit : ifthepartie ſue 4 prohibition direftedto the Biſhop, ſurmiſmg 

that he 3s impleaded (touching lay fee) in court Chriſtian; the Biſhop 

ſhall haxe a conſultation wpon this matter ſhewed in the Chancerte, on 

bis behalfe. And partly alſo by the Inianttions which were ſet our 

by the Q weenes Maicitre in the firkt yeere of herreigne , and ar& 


!  ynder the great ſeale of £ng/and,for better record of the matter, 


herhighneſſe being thereunto authoriſed by afte of Parliament. 

For in * theſe are contcined, ſundry vtenfiles, ornaments, bookes, * Ininn&ons 
andother things, that by the common colt of eucry Pariſh ſhal- _ 

be prouided, and from time totime fupplied : and whether they 

be wanting or no,is to be enqurred by eccleſiaſtical Indges; and the 


obſeruation of the [nimnttions is by them to be vrged (againſt 


. thoſe,that ſhall infringe any of them) by proceſſes aud cenſures 


ecckeſafticall;according to the coute of that lawe. 2 
- Wand hereia the 72inmnttons followe but the Comon law, For 3 if » Oftheliberties 
aterre-tenant holding land that hath vſually paid for ſuch tene-. Qf57* Clergieby 
ment a pound of waxe, or ſuch like, ynto the Church, doe with- Realme. 
hold it; the Church-wardens may ſuc him for it,in a court eccleſs 
 Alio+if a man that withholdeth Church goods, doe by his 9 Ibidem, 
laſt will enioyne his execatours to make deliuerance; any ofthe 
Pariſh may ſue the execatoxrs for them in court eccleſtaſticall, 

For proceeding eccleſiaſtical againſt refuſers ro contribute 
ynto the reparations of the body of the Church,there remaineth | 
a iudgement in a conſwtation 5 (recorded in the Regiſter) to this e* Rerp3245S 
effeR;viz.vobs (onificamm, quod ſuper reparatione & emendatione 
defeftuum corporss eccleſie (inxta conſuetudmem approbatam) faci- 
enda: procedere poteritis, & ea facere , que ad forum eccleſiaſticum 
n0nericts pertinere difta probibitione nou obſtante. And by reaſon of 
defectes in reparations of a Church, money it ſelfe may lawfully | 
be ſued for,in a court eccleſiaFtical,as*® appeareth by.another con- « Reg,pap. 48.2 
ſaltation the Regſter. And ſois it allo prouided bytatute(in this 
behalfe) amongſt other things, viz. 7 Prelates may puniſh for leg. 7 Cireumipeae 
ning Churchyards wncloſed , or for that the Church i vnconered, or. «es 
nat connentently decked:in which caſes nope other penance can be. en- 


zoned, but pecuniarie, | pocuinately 
K 2 CHAP. 
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' Propfes in generall, that ſundry crimes and offences are puniſhablehy 


x Statut, Cir- 
cumſpeRe a* 
Batis.1 3.1 


* 2,H.5,c4-1, 


3 23 H.g.ca.g. 


$ 1,Ed,6.cap,2- 


F Braftonlib,s, 
C32, ; 


+ 
> 
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CHAP. VIII | 


eccleſiaſtica!l Tnriſdiftion : and namely, idolatrie, hereſie ,perinrie, 
or lzfio fidei., 4nd bove farre the lait of theſe 1s there to be corre. 
fed : a!ſo of diturbance of dinine ſeruice, or not frequenting of it 
and neg left of the Sacraments. | 


Aſtly doe followe the teſtimonies of the lawes | 
of the Realme for proofe, that many crimes allo | 
and offences are pmniſhable by iuriſdiction eccles | 
fiafticall: and firſt in generall, thenin particular, | 
for ſundry of them : The King writ thus::0 hit | 

> DL [udges: "ve your ſetres circumſpettly in all matters 
concerning the Biſhop of Norwich & his Clergie , not puniſhing them, 
if they holde plea m conrt Chriſtian of ſuch things as be meerely ſpiri« 
ruall, that is to wit, of penance eniozned for mortall ſimne,@c. 

In hoſpitals * that be of any others foundation then the Kings ,itis | 
enacted that Ordinaries ſhallenquire of the foundation, ereftion and 
gonernance of them and of all other matters neceſſary mthar behalfe: | 
and thereupon make thereof correftion and reformation after the 
lawes of holy Charch,as to them belongeth, | | 

. Intheſtarute of Ciration, iris permitted, that a man may 3 be 
cited out of the Dieces where he dwelleth; when ſome ſpiritual * 
offence or cauſe is commuted and done,or omitted, neglefted, or fores | 
ſlowed to be done by ſome, hauing ſpirituall inriſdiftion, þ| 

In a ſtatute of K, Edward the 6. + Canſes of correftion be recko. | 
med as eccleſiaſticall: which ſtatute though it be repealed(for the | 
principall purport thereof beirig touching Ordinartes ſealeg,and | 
names not to be vſed any more, in their citations andproceſſes) * 
yctit bringeth ſufficient euidence, that ſundry matters of corre- 
fon be of eccleſraſticall iurildition, And ſo Brafter teſtifieth, | 
that it was vicd and holden in his time: for he ſaith, /z 5 cauſs | 
ſpiritualibua vel ſpiritnalitati annexis, vt ſipropeccatovel tranſgreſ- | 
fone fuern panitentia iniungenda , index eccleſiaſticus habet cogni- 

tionem , quia nonpertinet ad regem iniungere penitentias , nec ad 
itndicem Secularem, | 

-. The ſundry. coxſwltations ſet downe in the Regiſter do ſhewe; 
that whe the proceeding is ad correttionem anime, for ſome ſinne | 

TE: not - 
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not puniſhable in the Temporall Court; the conifance is Eccle- 
feafticall, One * example ſhall ſuffice : viz. Nolummus,cogmtionem : regit.qs,uk, 
eccleſiaſticam, in 15 que ad forum eccleſie, & maxime ad correttio- 
nem anime pertinent , contra inſtitiam impedire, 
Butto deſcend to more particulars,and firſt concerning thoſe 
which are contrary Pietatiin Denm, That idolatrie is puniſhable 
by IuriſdiQtion eccle/raſticall; appeareth by the Nature * De ex- » ;,tliz,cap.:y, 
commmunicato capiendo, afore alleaged : and touching Hereſie or 
errour in matter of Religion or dotine ( beſides that Statute) 
others doe alſo ſhew , how its inguirable, and puniſhable by Iu- 
riſdiction eccleſiaſtical, For both the Preamble and Statute of 
Henrie the fourth,and che Statute of Hemry the fift touching He- 
refies, doe plainely teſtifie hereof, In the former whereofis ſaid: 
3 that the Dicceſans of the Realme, cannot by their Inriſdiftion Spi= 1 1,9,4,cx; 
rituall , without ayde of the Royall CMaieſtie , ſufficiently corre(t nor 
reſtreine the malice of Heretickes;becanſe they goe from Dicceſſe to 
Digceſſe, and willnot appeare before the Dieceſans , but contemne 
the keyes of the Church, and cenſures of the ſame, &c. And in the 
+Iater : that the connſance of Hereſie, erronrs and lollardies, belon- * 2.H.5.ca7. 
geth to Indges of holy Church, and not to ſecular Tndges, And like- 
wile by a later 5Statute then thoſe, whereby it was prouided; 5 25-H,8.c, 14 
that every perſo being preſented or indifted of any Hereſie, or duely 
accuſed or detetted thereof by two lawfull witneſſes at the leaſt to any 
Orainaries,cfc, might by them bee proceeded againit,&c. and none 
otherwiſe, 
Neither is it materiall, though the ſaid three ſtatutes do ſtand 
repealed; for they ſhew (neuerthelefle) rouching Here/e ; what 
then was,and now is ſtill atthe Common Lawe, which offence to 
be ſtill puniſhable at the Common Lawe,doeth alſo more plaine- 
ly appeare by the ſtatute of {7ations, being il in force, For there 
Itis prouided,that(the ſaid ſtature notwithſtanding) *the Arch- « 2;.n8.cg, 
biſhop may cite and ſummon any perſon of his pronince for canſe of 
Hereſie, if the immediate Ordinarite doe conſent, or doe not bis due- 
tie: and that the prerogatine of the Archbiſhop of Canterburie ſhall 
not be premmdicedby that State. 
Thelike is teſtified of breach of an oathe, and of perinrie in an 
eccleſiafticall Court or matter. For after that (amongſt diuers » -eumger? 


other-matters)in the ſtatute of 7CrrcamFþette agatisbreache of an i. 
K 3 othe ; 


T 5,Fliz,ca.33- 


® 5,Eliz.cap,9. 


$ M.2.H.4-1:5, 
Cencordat 24- 
H. «.per Brooke 
rzmunire 16, 
oa. & ſtud. 
lb. z.cap, 24* 


$ T.ir.H.4. 
fol, 241.ſccund, 
vnam impreſs. 
& 88.vel. 85 .ſc- 
cund. aliam, 


$ P,z8,H.6.29, 


z2.cx Regil 


* Finhuieprod, fore'” of amen and bis wife doe altene the right of bizwife, andthe | 
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othe is mentioned, it is thus in the ende added : In all caſes afore 
rebearſed,the Spiritual Tudge ſhall haue power to take knowledge gate 
withſlanding the kings prohibition, And by the aforeſaide * Statute 


De excommmnicato capiendo(among ſundry other crimes andof- | 


fences) Perinrie in the Eccleſiaſticall Court , is reckoned to be of 
Eccleſiaſtical Inriſdiflion, And fo is it by a * prouilo inthe ſtatute 
againſt perinr4e,made at the ſame time, 


By bookes of the Common Lawe,Ifinde two caſes , wherein | 
breach of othe called le{io fidei, in an othe yoluntarily taken,whee | 


ther priuarely, or before an Eccleſiaſtical Indge ( as was in thoſe 


dayes much yſed) is to be determined in the Temporal, andnot | 
in the Eccleſiaſticall Court. The one is ſuch as fell out in the cale | 


of the vicar of Sa/taſh; who had made an Obligation, and had 
bound iit by an othe (that he would not goe againſt it) beforethe 


Popes colleftor in England; who 16000" (though — 
e 


ſome Iuriſdiftion EccleſraFticall in himſelfe. Againſt which or 


when the Vicar was ſuppolcd rodeale, and was therefore cons þ 
uenred before the ſaid Collefor; there went foorth a prohubition, 


andno conſultation could be obteined, For ( ſaid Hankeford ) a | 
3 man ſhall notbe ſued before an Ordmarie for perinrie, but where the | 
principall matter whereupon the periarie ' op was amatter Spirith- | 

on : for elſe, if the perinrie | 


all or touching it : and alledged thisrea 
ſhould be found againſt him ; hee ſhould be ſtraight awarded there, to 


performe the othe wherenpon the perinrie grewe, andwhereof hee | 
attainted: and ſo (though it were topaydebrs )he ſnon!d be there coms | 
pelled to pay them; and hereby, Lay contrafts ſhould be determined | 


there,contrary to the Kings rojaltie, 


And agaihe, the ſame man, inthe *ſame Kings dayes,(afters þ 
ward) reporteth; that 4 mas had ſworne to make a feofment of hu | 
land; and becauſe hee didit not , hee was vexed bythe partie, in the | 
Conrt Chriſtian, as for the periurie : and becanſe ſuch ſuite ſhall be | 
as a compulſion to performe a thing touching land and inheritance; | 


it wc adindged in ſuch maner, as if he had ſued for the principall, is : 


Comrt Chriſtian. 


Andthe effect5 of both theſe caſes is rehearſed( with the like 7 


reaſon ) by Forteſexe in the Eſchequer Chamber; and was ex- ; 


preſlely eraunted by ſome, and gaineſaide by none. Theres» 


| 
1 
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"wife & ſworne that ſhee will not ſue the Cui in vita: and yet after 
the death of her huſband brings the Writte , and the other ſueth 
ber in Court Chriſtian for breache of her othe,ſhee ſhall bane her pro- 
bibition. 

Agrecable to which, is that iudgement long agone,that *if# : M.4.n,z.m6 
wan ſur another in Conrt Chriſtian pro lzſione fidei, which othe a- we» og 
roſe vpon 4 temporal contratt or canſe,a prohibition lieth And*Bra- : Bratton lib, 5. 
fonthart writ in that time,ſaiththus: /- placito quodpertinet ad co. > 


ronam + dignitatem regr , et/i fides fuerit appoſita in contratl, non 


| propter hoc pertinebit cognitio ſuper principals ad indicinm Eccleſia- 


; 
F 


fticam. Hereof he allegeth a reaſonin anotherplace of the ſame 
booke, * Iuriſa1Ftronem regiam non mutat fidei interpoſitio , ſacra. 3 Tdem lib.g. 
ment um preſtitum, nec ſpontanea renuntiatio partinm, Cap, 9. 

'To which reſolutions accordeth this bookecaſe : In a+ at- 4 M.:o,E4,4., 
rachment wpon a prohibition, where the plaintife was ſued in Court *%n*- 
Chriſt:an pro lzſone fidei, in that hee had ſworne to pay fifteene 

and did not: Brian held that when the faith is made touching 
amatter Spirituall, then the breach thereof ſhalbe puniſhed in a Court 
Spiritaall: (as if one ſhould ſyweare to pay me his tithes truely,or 
a woman to marry with me) but if the faith be made wpon a mat- 
ter Temporal, then the breache of faith ſhall not be puniſhed there: 
becanſe they will not aſſoile him (if he be conm1) till ſome Temporall 
duetre be contented and payed. | 
| Alater Treateſeof the Common Lawe madein King Henry 8, 
his time, doth touche this 5 point thus, viz, In moſt caſes of per- 5 A Treatiſe 
inrie, the King and his Conrtes hane had the puniſhment, andin ſome obey v1 


in their Conrtes, hane had the pauni Supremacie here, 
Caſes the Clergre in their Conrtes, ad the puniſhment , by the + rog pratnge 


cuſtome of the Realme onely : viz. ſuch as bane riſen vpon Spiri- the Reatme. 
tuall canſes, | ONO 


Another caſe where the Eccleſiaſtical Law ſhall not haue co- 
nufance of the breach of an othe yoluntarily taken, is when there 
lieth an aQion for the matter(whereofthe othe was confirmaro- 
rie) atthe Common Lawe. therefore it was holden by Brian © not * F224 
20. 


long after; thatsfaman ſweare topay twentie pounds that he oweth, 


; 
e 
; 
; 


at acertaine time,andpay it not ; and foy the perinrie be brought in- 
to the Spiritual Court, there ſpall lie a prohibition; becauſe (faith he) 
«an ation of d:bt lieth at the Common Lawe. 


+ Imakethis aſeueral cauſe and reaſon from the former, becauſe 


an 
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an othe may grow ypon a Temporallmatter, (which was the for- 

mer cauſe) and yer none ation lic for ir, And if I promiſe with. 

out any conſideration to giue you twentie pounds,and bindeit 
with a yoluntarie othe, it ſeemeth the Common Lawe will holde 

it till but pro »udopatto, and ſo giue none aRion atall, 

But ſome occaſion is giuen ynto me to thinke, that courts &e. | 
' eleſfraſticall ,de fafto(howlocuer de inre ) helde plea of breach of | 

bo 00 othe and of faith falſified ( which* amounteth to aſmuch in ſome | 
verbo fideitranſ- reſpects, as breach of a corporal! othe ) euen when ſuch othe of | 
enſomeapens. faith yoluntarie taken , was for confirming of a matter Tempo. | 
rall, For this I inde not onely before the Writ was framed de ye. | 
cognittonibua per ſacramenta on faciendis fe catallts & debitis,que | 
non ſunt de teſtamento vel matrimonio : but afterwarde alſo, and! 


that aſwel by iudgement, as by opinions deliuered and reported | 
for booke caſes : albeit with certaine cautions; which ſhall (by þ 
the way) be touched. | 
Firſt then, that Eccle/iaftical Courtes handled this cauſe long 
» Prou, Conſti afore that Writte was deuiſed; I finde ina * Proumeiall Conſtute- | 
op ng tion made at a Synode holden at Lambhith vnder Boniface then ' 
eArchbiſhop of (anterbarie, in the time of King Henrie the third, | 
eArnno Chriſts 1260, which conſtitutionI doe alleadge, notul 
being of force now , for the purportthereof ( becauſe it aimeth} 
at the bridling of che Kings Prerogariue, and of his Temporal} 
Courtes)but thereby{hiſtorically)ro ſhewe,what was then held! 
and practiſed yſually, 
The effeR of it ( ro this purpoſe) is : that whereas Pre/ats doe 
take Coniſance of finnes and of miſdemeanours of ſuch as be; 
vnder their ariſdiftion ; as of Perimrie, or breache of faith,of Sar 
criledge,of violation of (harch liberties, (for infringing of which, 
euen by the Kings Charter graunted to the Church of England, 
ſuch diſturbers doe fall into Excommunication ipſo fatto ) and 
of ſuch like cauſes which be meerely of Eccleſiaſtical Coniſance 
yet are prohibitrons direfted foorth out of the Kings Court; and 
Iudges Eccleſiaſticallare called thither to anſwere; as ifthey delt 
not concerning Periarie and breach of faith ; but ſuggeſting tha 
they deale couching chartels, Therefore a little after, is added 
1» Prou. this, viz, * «And if perhaps the King in his attachements , probi 
bitions, and ſummons ſhall make mention, not of Tithes , wy 
1 rig 


[ 
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right of Patronage : not of faith falſified or er1ary, but of Chattelles: 
not of ſacrilege or diſturbance of eccleſiaſtical hberties, bat of ſome 
trefpaſſe pretended to be done by bus ſubiefts or bailiffes, thereadreſſe 
whereof belongeth unto him : then let the Prelates aforeſaid make 
knowen vnto him ; that they holde no plea, neither intend to do, con- 
cernin right of Patronage,or chattelles, or any other things belon 10 = 
ing to by court ; but concernmg tithes, ſmnes, and other meere ſpiri- 
tuall matters, belonging to their office and inriſaiftion, and tonchin 
the ſafety of mens ſoules cc, So that the trueth of ſuch allegation 
being manifeſted tothe king, they thou gt the plea ſound and 
ſufficient, ro- obteinea diſcharge from ſuch prohibitions, &c. if 
they were inthoſe reſpe&s onely granted, 

Yea,and Lindvood, who writ anne 1423, and long after that 


writ was framed(whoalſoby reaſon he was Officiallprix.cipallof 


Canterbary or Deane of the Arches,had good experience n theſe 
cauſes) makerh no *doubt; but that matter of peris77 or of breach * Lindw.ibidem 
of faith, arifing ypon what cauſe ſoeuer, ſo farre foorth as ircon.. Po. 
cerneth doubt, whether ſuch oath were lawfullornot, and doe 
binde in conſcience, ornot ; is ofecclefiaſticall coniſance, And 
therefore teacheth how the libell in that caſe is to be framed, 
that no cauſe of prohibition be giuen, wiz. the partie hath damna- 
bly broken his oath made for payment of ſo mmch money, vnlavfully 
pretending, that hee ts not thereby boundor tied, The ſtatute Cir- 
cumiefte agatts laith : defamation ſnalbe tried in a Spirituall court \ 
when money ts not demanded, but a thing done for puniſhment of the \ 
ſinne, andlikewiſe for breaking an oath; without di ſtinQtion, whe ) 
therit aroſe ofa temporall cauſe or nor. ; 

Since the ſaid writ, we haue aindgement 1n the very pointin 
the time * ofking Edward the third, For if aman demanda debt of ) LD.04 AMC 
tenne pounds before the Ordinarie, for that the defendant plight his © 
faith to pay it &c, and hath not paydiit, but broken his faith : the Or- 
dinarie cannot enione him to pay the d?bt for ſauegard of his faith ; 
and ifhe do, he doth it againſt the kings prohibition. But he ought to 
entoyne him other corporall penance, except the partie will willingly 3 Firzherheres 
redeeme it. For ſo Fitzherbert3 readeth thoſe laſt wordes of cx- ;\ Prohibition, 
ception, more truely then my booke of «Aſſes (as itis printed) num.z. 
carying indeed therein no ſenſe at all, The like appeareth in the prooke ategar 
reipne of king Hexriethe fixt : for there it* was holden, that sf a cert pena 


L man n 


r— = - TINT 
— 
mY : 
_ 


oO 
*e 


_— _— _ 


_ -. 
ww- 


bes = a 

. * & 2 k 

wr ernment ug irene _— —— ox CO CG — _— 3 
- 


20. =28-+ iS Io 


- d— x2. = 
of wo . - -_ 
—- — = . 
- 
WY pt. ib. 


_ m_ 


ul 
[ 
F- 
} 
* 
44 
v.41 
11} 


: M.30.Ed, 4. 
fo!.10. 


* T.12.H,7. 
tol.2 2. 


$ 1.Mar.cap.3. 


4 1.Eliz,Cafo$. 


52 "An Apologieof certaine Chap.s, 
man huy an horſe of me,and ſweare vpon the Enangeliſts to pay me ten 
pownds for him ſuch a day and pay it not : I ſhall hane aftion of debe at þ 
the Common law, and alſo a citationpro lzlione fidei at the Spirits. 
all law, andſball not therein offend the Common law, becauſe they art 
diners things. 
As for opinions afterward, we finde it was held by Brian and | 
Litleton in the time of K. £dward the fourth,none there gainſay. Þ 
ing it: that * #7 lefione fide ariſing pon a temporall matter, the Spi. | 
rituall court might puniſh it ex 0 cio,but not at the ſuite of the party, | 
To the ſame purpoſe alſo Hordant ſaid in the time of K. Hen. | 
rie the ſeuench, * that if aman be ſued ina Court eccleſiaſtical ba | 
party pro lzfione fidei, #n not paying 4 ſumme of money promiſed, | 
there ſhall lie a prohibition; but if the Indge eccleſfiaſticall ſhall do it - 
ex officio, then no prohibition ſhall lie. which no man gainſaidor ©. 
impugned, Theſe two opinions,leſt they ſhould ſeeme to croſle Þ 
the former judgementinthe booke of afies,and the other booke * 
caſe of 34. H.6.-(both which admit a party to ſue in che Court 1 
eccleſiaſticall) do ſeeme rome only therefore to reieRta partie, * 
and to require proceeding ex officio Indecis : becauſe it was pre- | 
ſumed; that a parry would not prolecute,co haue the finne alone | 
puniſhed; bur rather for ſatiſtaCtion of the thing promiſed to | 
him, Yerthis intruth may be otherwiſe by the /aweccleſiaſticall, 
Sothat vpon all that which hath hereinbin laſt ſpoken, it might F 
probably ſeeme to ſome; that puniſhment of perry or breach ef | 
faith, even ariſing ypon a temporal cauſe, ſhould be ſtill (by the * 
Common law) of ecc/eſiaſticallconiſance: ſo that penance for the | 
ſome be but enioyned, and no temporall amendsrequired. which f 
doubr is to be reterred tothe reuerend Iudges reſolutions. | 
That diſturbance of dine ſernice is alſo puniſhable by inrſds. 
Hion eccleſiaſtical, the ſtatute thereof made, inthe time 3 of Q. 
Marie, doth prooue:: for thoughit do prouide puniſhment tem- 
porall therefore ; yet it reſerueth the iuriſdiftion that Ordinaries 
had,for puniſhmentthereof by lawes eccle/iaſticall. Notto fre- 
quentor come to dinineferice at times appointed, is declared 
to be ſubie& ro proceeding and cenſures ecclefiaſticall, aſwell 
as to other puniſhments, bythe ature * for /Vaiformitie of (om- | 


monprajer : and ſois both that, and negleR ofthe Sacraments; | 
by the ſtatute De excommunicato capiendo , heeretofore often | 
alleged ; 

1 


« 
« 


þ 
' 


Part.r. proceedings inCourts Ectleſtaſticall. 53 
alleged, prooued to be of Eccleſiaſtical conuſance, 
Long afore that ſtatute, vpon a probibition brought, a conſal- 
tation ® was granted: whereby the Ordinaries proceeding exof+ * Reg pag. 56. 
ficw, againſt one that refuſed to recerme the Commumon, is allows **' 
ed and warranted. And ſo doth the litle * Treatiſe ofthe hibernes * Goodallof the 
of the Clergie, report this offence to be of Eccleſiaſtical convtiſance, Clone mY 
Thus much touching offences ecclehaſticall, being referredto 
' impictietowards God, 
| CHAP. IX 
' That ſmonyuſuty, defamation or ſlander, beating of a Clerke, ſacri= 
| lege,brauling or fighting in Church or Churchyard, dilapidations, 
4 or waſte of an Eccleſiaſticall lining, and all incontinencre, are pu- 
niſhable by Eccleſiaſticallanthority and how farre. 
| v7 1 Mong ſuch crimes as be offences againſt i«- 
D 'S ftice,1 do place /imony hirit; as participating alſo 
we /N af oor alitle with the foci ſort, yet rightly ſor- 
V/A ted hither: becauſe itis, as a buying and ſelling 
ofſuch things, as be not (in trueth) res mancept 
(asthe olde Romanes ſpake) things lying not in 
© commerce betweene men to be bought and folde. This Pale _ 
| ſaid 3 ſtatute Deexcommunicato capiendoſheweth to be puniſha. ? 1Þi%.in fine, 
F 


ks 


ble by 1mriſdiftion eccleſiaſtical. 

That vſarie is likewiſe,it doth, appeare by authoritie of diuers 
Parliaments. The king and his * ſhall bane the connſance of the ys * 15,Þ-3. cap.y. 
ſurers dead, and the Ordmaries of holy church ſhall hane the conu- 
ſance of vſurers on line, as to them apperteineth, to make compulſion 
' by thecenſures of holy church for the ſine, andto makereſtitution of 
the vſuriestaken,againſt the lawes of holy church. 

By annother later a&t made againſt vſurie, 5chere arereſer- 5 11.8.7. cap.8, 
ned to the ſpiritnall inriſdittion, therr lawfull puniſhments in enery 
cauſe of vſury. And ſo isit exprelly alſo mentionedin the afore- 
named ſtatute De excommunicato capiendo : but this wuriſdiction 
is fince ſomewhat reſtreined, becauſe © »ſurie can notnow ther- 
by be puniſhed nor correQted, except it reach aboue the rate of 
tennein the hundred by yere. 

By a confultationinthe? Regiſter, which was granted inallows- 7 Reg,pag.49.b, 
ance of proceeding againſt one for his vſwy, itis thus fayd, be 
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this behalfe : Quia in arttculis Cleri continetur, quod /i Prelati 
imponant alicui panitentiam pro peccato, prohibitioni noſtre non eft 
locua, vobis ſignificamus quod ad correttionem anime prefati $, m 
hac parte (viz. pro viura) dum tamen nihil aliud attentets; quod 


cedat in leſimnem dignitatis noſtre,in curia Chriſtianitatis procedere | 


poteritts, prohibitione noſtra non obſtante, But this fault & ſinne of 


Vſurie is mixti fori : that is toſay, in ſome reſpect is of temporal, | 


& in other regard ofecclleſiaſticall coniſance, not only by the ſta- 
rutes of the Realme(as you haue heard)butalſoeuen by the law 
cinill, albeit in a diuers ſort, For in countreyes where that law 
hath place, ifitbe* called in queſtion, whether a contra be y- 
ſurarious ornot, the court eccleſiaſticalldoth determine this : but 
for to pronounce ſuch a contraQ yoid and to execute that ſen- 
tence, belongeth to a temporall court, 


For cauſe ofdefamation,it i? recorded by an oldeſtatute,that | 
it ts alreadie granted, tt ſhall be tried in a Spiritnall court. And 1. * 
gaine : [»* defamation, prelates ſhall correft by penance corporall the © 
kings prohibition notwithſtanding : but if the offender will redeeme | 
the penance with money, the prelate may freely receine the money, | 


thaugh the kings probibutton be ſhewed, 
By the preamble alſo ofthe ſtature tor citations, itis plainely 
argued, that defamations belong to the comlance of inriſdrttion 


eccleſiaſtical, ſo they be duely and according rtolaw proſecuted, | 
Alſo by the bookes of Common law it appeareth throughout | 
che arguments made in the great caſe of prohibirion, inthe time | 


of5 Herrythe ſeuenth,that the ſuite for defamation belongerh to 
eccleſiaſticall inriſdiflion. tor there, aſwell by thole Sergeants that 
ſtood againlithe conſultation, asthe others, and by the [ndges al- 
ſothat granted the conſultation (the originall cauſe being defa- 
mation) it is yeelded, that the puniſhment of ſlander or defamation, 
6 belonging tothe Spiritnall law. 

Whereas there is a Proninciall conſtitution, that decreeth a 


{landerer or defamer of another, to be ipſo fatto excommunicare, | 


this is allowed by © conſultation in the Regiſter, vntoa court ec- 
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cleſiaſticall. Andit is there addedto this cffeR, viz. Sr in-canſa | 
diffamationts adpanam canonicam imponendam agatur, tunc viie« | 


rin licite facere poteritts, quod ad forum eccleſie noneritis pertinere, 
prohit stione noſtra non obſtante. 
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One that ſued * another in a cauſe of diffamation in court ece ' Reg. pag. 51,2, 
clefiaſticall, was there condemned in expenſes to the defendant, 
who was abſolued, for that the plaintife failed in his proofes, The 
plaintife to hinder the execution of the ſentence, and to eſcape 
without expenſes, procured a prohibition, Yet ypon debating of 
the matter ; a Conſultation was herein allo awarded.So that wee 
ſce,both the Principal and the Acceſſarie caule, to be of eccleſia- 


flicall conilance, 


If (faieth* the Treatiſe of the Liberties of the Clergte) a man Liberties of 


1 defame or publiſh one for falſe, an adultereror vſurer, he maybe ſued ———_— 


in court eccleſiaFticall, And another Treatiſe (publiſhed allo in Realme. 

king Henry the 8.time by a common Lawyer) fſaieth thus: 3» , 11, the bi. 
ſome caſes of diffamation and ſlander, the kings courts; andin ſome _ of Rome, 
caſes the Clergie hane holden plea thereof. red by Berthelet. 


Therefore I doe the more maruell (the lawe being ſo plaine) 


 atthe Notethat is ſet# downe inthe Regiter touching this mat- * Nots - Reg, 
' ter,viz. All the Inftices are againſt a Conſultationin a caſe of diffa- "****" 


mation. which is ſpoken indiſtinly and indefinitely, and there- 
fore more generally perhaps touching any drffamation what {o 
euer, then the [uſt«ces meant, or then by Statmtes and /ave may 
be warranted. | 

It may be that a booke caſe of Henry the 4. gaue occaſion of 
this nuſtaking,being notthroughly weied , for ar firſt Fight it 
ſeemeth to ſound,as if no diffamation at all were of eccleſiaſticall 
coniſance, And ſo 5 euen Brooke in his eAbridgement ſeemeth to 5 Tit.Conſulta- 
take it, But the crueth is, by that caſe 15 onely meant, that ſuch - Ro 
drffamation as ariſeth ypon a Temporallmatter, is not of eccle/ia- 
ſticallconifance : which is the firſt exception ofthe generall rule 
ſerdownein the Statute of Circaumſpette agatis ; where is ſayd; 
that drffamation ſhalbe triedin the Spirituall conrt. 

And that the ſaid caſe is to be reſtrained ro ſuch d/ſamarion 

onely, will appeare moſt plainlie to him, that confidereth the 
ſcope of © Hankefords argument . The Y*car of Saltaſhe had gi- « M.2.1,4. 
uetianothe before the Popes Collefer, in confirmation of an ob- #915: 
ligation by him made, The Deane of Windfor ſued the Vicarbe- 
fore the ColleFer, pro lefione fidei: the Vicar purchaſed a prohibi- 
tion, Flankeford to maintaine this prohibition, argueth , that the 
perinrie conld not bee ſued in an eccleſraſticall court, for that it aroſe 
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* Regitfol.42.d he ſued in court eccleſiaſtical; we haue alſo a prohibition *in the} 


* Rd,3.,c,11, 


3 P.18,Ed, 4. 
fol,6, 


ing diffamation there ; but of ſuch a kinde of diffamation , Fo 
' elle 


Fu An Apologieof certaine Chap. 
4 tenyorallcanſe, Adding for proofe of his ſaying, that hin. 
felfe had a matter upon the like reaſon ruled for him, and againſt th 
Archbiſhop of Canterbury, H.1 4. Eaw. 3 par attachment [kr Prohj. 
bition,eirc.de ceo que il ſuiſt en court Chriſtian pur diffamarion, Thi 


matter then was not ruled againſt the Archbiſhop timply, for ſu F 


this would nor haue firred the purpoſe of Hankefords ar. 
gument : becauſe hee hauing to prooue that /e{o fides arifing 
ypon a Temporall cauſe might nor bee tucd in an eccleſiaſtical} 
conrt : could not make any colour of that aflertion, by alles 
ging of a iudgement that no diffamation at all might bee pro.) 
{ecured there : forthart is nor the like reaſon , And theretore,} 
as that /2ſio fideiaroſe on a Temporallcaule; ſo did the diffama. 
tionthere ſpoken of, for which aprohibition did lie without Con 
ſultation, 

That diffamatorie words touching a temporallcaule may na 


Regitter, without any Conſultation granted , For whereas one 
gaue witneſle in an [nquiſition made by the king about his ex. | 
change in Yorke : the partie touched, ſued the witneſle (for dif} 
faming him) in a court eccleſiaſtical, whereupon the witneſk| 
broughe a Prohibition , by reaſon the matter was a T empord 
cauſe. 
By Statute likewiſe it is* enated, that a Prohibition ſhalllic, 

if aman be = in court eccleſiaſticall for diffamation,in thas hee en-|; 
dited the other. 
I finde alſo another cauſe, why fome drfſamation may no} 

be ſuedina court Ecclefiafticall : and that is, when action there-Þ 
fore lieth at the Commonlawe, As 3 where a man brought e Afli-Þ 
on of treſpaſſe for goods taken away ; the defendant hereupon ſul 
him in a ſþirituall Court for diffamation. But Huſley the kings Al 
turney, in behalfe of the Plaintife deſreda Prohibition; becauſe th® 
plea in Court Chriſtian was mooned, the ſuite hanging there + ani} 
had it grawnted. Quod nota, Soif [ be robbed, and ſpeake of hm 
that robbed mee before others, ſo that hee ſueth mee in a ſpits. 
tzall court for diffamation , there lieth a Prohibition © becauſe || 
| 1) | 


# 
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may haue an eAttion at the Common lawe, videlicet, mine appeals 
of the robberie. "T3 | 
There be alſo inthe booke of * Entries, precedents of Pros : rooke of Bn. 
kibitions granted agaynſt thoſe that for diffamation proſecuted _ Prohi- 
* ſuchin court eccle/iaſticall,as ſued them in temporallcountes, for 
maime, and for forging of cuidences, _— 
So that wee may concludethis point, that out ofthe caſes \ 
excepted ; the rule of Circumſpette agatts, and eArticnls Clere 
| (for L femetion to bee ofeccleſiaſticall conifance) hath place,c- 
uen by allowance of the common lawe. 
Therereſtcth yet one point belonging to this place ; fit to 
becleared. There is alleaged for other purpoſes by the Note- 
| gatherer, alittle olde printed Treatiſe, Concerning the power of 
the Clergie, and lawes of the Realme . In which, the Statute of 
Circumſpefte agatis (both here and elſewhere by me alleaged) 
| isauouched to bee no Statate, but a bareconſtitution. The words 
| Þbectheſe : Wee nener ſawe any proofe that Circumſpetlt agat, * Ofihepance 
| waaStatute, or taken ont of the kings anſweres. and there , in pe bony. pM 
* theſayd treatiſe diners things that bee direttlie agaynit the lawes of realme,cop,s. 
| the Realme,as it is inthis point, That Prelates for fornication, auou- 
| terieand ſuch other, may ſometime aſſigne bodilie paine, and ſome- 
time pecuniarie payne. eAnd the lawe ts, that Prelates ſhall nener 
aſſigne pecuniarie payne for correflion of ſmmne, but onely at the de- 
| fire of thepartie, e And alſo it ts recitedinthe ſayd Treatiſe, that if 
* the Prelate of any Church, or his eAdauocate, ache of the perſon a © 
” penſion; that the ſuite ſhoulpl bee in the Sprritnall Conrte : and 
| the lawe of the Realme ts enen to the comtrarie. And we thinke, 
; that if it had bene a Statute ; that the lawe ſhonid nener hane 
| bene wſed therein, ſo direftlie agaynſt the Statute, as it hath bene 
* wſed. «And in the nmeteemth yeere of King Edward the third, 
| imalWritte of eAnnuitie brought in the Kings Conrt againſt the 
ſand eAriicle of the ſayd Treatiſe : it ts ſayd, that the ſayd Trea- 
, iſe 1s no Statute, but named ſo to bee by the Prelates. eAndal- 
* fo the ſazde Writte of eAnnunte ts indged to bee maintenable 
inthe Kings Conrte , and that ts diretthe agaynit the Treatiſe 
* of Circumſpetle agatis , wherefore wee thinks it is no $ wt 
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5. am Apologirof cerrame ©, Chip 
Theyerielike wordes arcalſoyſed (Ichinke all by one Authoy 
in* another Treatiſe of conſtitutions Proxmciall and Legatine, 

- Nowezin that to prooue it no Sratrehe laierh; 7 here bee i 
1t dimers things diretth again#t the lawes of the realme, ſeemeth h 
me a ſtrangereaſon. As though ſtatutes (forthe moſt part } be 
not to the reſtraining and changing of the lawe of the realme, 

His firſt ſpeciall obieQion doeth anſwere ir ſelfe. For if th 
Partie defire commutation of corporall penarice into pecwniaric 
eſpecially ifhe be a free man;the Ordinarie way lawtuily accept 
of that commutation,and being ſo vnderſtood, circumſpette agangÞ 
iumpeth therein both with*lawe and practiſe, | 

ouching his ſecond obieCtion againlt it,of a perſi0: I refer: 
my ſelfe to that which hereof bath bene ſpoken in the 6. Chap 
rer of this firſt part. As concerning his alleaged booke of 1 g,f4 
ward the 3.reporting it to be no Statute,I muſt tell him, tharh 
hath a largerprinted booke then mine ; if hee haue any report, 
either of the x9.or 20.yeeres of king Edw.z, 

But whatſoeuer either he that was Author ofthoſe two littl 
Treatiſes, orany other priuate or particular perſons doe think: 
may be colleRed or probablie ſpoken thereof : I truſt they wil 
all be contented to ſubmit theiriudgements to an Ate of Parlie 
»ent, Therefore to cut of all doubts at once in this behalfe; le 
them tead the 3 e Ae for true paiment of tithes, made in king Ed. 
ward the 6.time ; where both eArticnli Cleri, Sylna cedua, de re 
gia prohibitione, and alfo Circumſpette agatis bee called Statute, 
and are appointed to remaine in their entire, as they were afort 
that new ſtatute. 

If a man lay*wiolent hands ona Prieftthis offence is puniſh 
able alſo by eccleſiaFticall Indges. Therefore it was determinedin 
another Parliament, that for excommunication pro violenta-m 
nuum inieCtionein Clericum, before 5 a Prelate, where penant 
corporallss enioyned: if the d: fendant will redeeme bs penance by gi 
ring money tothe Prelate or partie griened, it ſhall be required befort'® 
the Prelate,and the kings prohibition ſhall not lie, | 

This ſeemethto haue bene there determinable (by ſomere} 


enter into $. Tohmsplace, and beate the brethren there, and take then} 
' chattels, for this violence he ſhall be ſued in Court Chriftian, and if 
ti 


Part;ra proceedingiin Courtes Eculeſtaticall. " 
=: Was adindged by the Court, | 

War keres prong gone 9 op: 1 aye tion in this caſe was 
b it is * thus c6teaned in ſter,vizſi in canſa iniefts- : 
onis mannum violentarum in clericum, in poſſeſſione Clericatns exi- TOI 
hentem,quemg, alter ſcinit eſſe clericum, non de violata pace noitra, 
ſedde excommunicatione ad correttionem anime tautummodo aga- 

rar: tune probibutione noſtra non obſt ante ,vlterius in eadem facere po- 
teritis, quod ſecundum forum eccleſie, & de inre fare videritis faci- 


(4 


But I fiad two caſes where laying violent hands ona Clerke, 
| ſhallnotbee ſuedina Court Ecclefraſticall, but there will lie a 
prohibition, The firlt is, [f a Clerks be *arreſtedat the Common law, * Regilt.fol.42. 
| if thereupon be ſue ina fpiritnall Court pro violenta manuum inje- *5*: 
Qione in Clericum,there hieth Prohibition, Another caſe is, 3 when 3 T-11.H.4.fol, | 
amanis excommuricate for "s violent hands on a Clerty, if the Wiis.va'ns,” { 
ſpirituall Conrt denie abſolution trll amends bee made to the partie for | 
the batterie,a proh1bjtion alſo will be gramted; becauſe it ſhallbe en- 
tended, bewhich ſeth doeth it toreconer damages. 

But (though itbe attheſuite of the partie) if onely the pu- 
niſhment ofthe offence, and notany amend: be ſued for, it is de- ; 
terminable in a Comrt eccle/iafticall, albeit the * T exporall Court 4 Ar, Cleri, x 
haue alſo the debating ofthe matter, touching the amends and * 5: 
the batterie, For (ſaicth Thirning ) if a partie ſue onely *toenforme » lbidem. 
the Court that the ather hath laid violent handes vpon him, being a 
Clerke; tothe intent the ſentence of holy Church may goe againſt bim, 
to be excommucate for the wrong aone tohaly Church, and not tore= 
conuer dammages ; peraduenture it might be tollerable.To which an 
other booke agreeth, © that ff aman beate a Clerke,and be ſue him * H,22.E4.4.fol 
in the ſpiritual! Court for his ſine of excommunication,he doeth well: 
but if be ſue to baue the matter there examined,t+ for amends; there 
lieth aprohibition, For we finde a 7 precedent of a ( anſmitation 1 ganees.tir 
granted,eucn where a partie ſued in (omrt Chriſtian, pro violenta *'obibition. 
| manunminiettione in Clericum, 

And ſo is itteſtified by the * booke of the Libertres of the Cler- » Gooddall of 
» * Fie,by the lawesof the Realme,in theſe words: eA Prieft may ſne _—_— « 
to bane him excommunicated or corporallie puniſhed that laid v10- 5 
+ lent hands vpon him, but not to haue a} Neyerthelcile, #? 4.7 Sooddall ibid, ? 
\ man put ta corporall penance for diffamation, or for beating a Clerke, 
yu web ade bred | -p nate 


_— 


Co JE An Apologie of certaine TRIES Chad.y, 
roredeeme his penance,wil agree to pay mony to the partie denmiſieds 
& after contrary to his promiſe will not pay it; he may then be ſued by 
the partie dammified,euen for the mony,in a court ecclefiaſticall. And 
not onely the partic may thus ſue to haue him puniſhed, but the 
 ,20,E4,4,10 "Spiritual court may alſo puniſh it exofficio,as Brian and Litletog 
there did hold. 
To thisaccordeth the ſaid litle booke,where is ſayd,thatehy 
» Gooddall,ibid, * eccleſraFticall Indge may of Office cite for laying violent hands on a 
Clerke to puniſh him corporal, but not by money. Whoſe opinion is 
well confirmed by a Conſultation in the Regiter,to that purpoſe, 
; Reg.fol.g 1,2. FOr thence is 3 gathered, both that ſuch a beater of 4 Clerke, 
doethincurre excommunication ipſo fatto : and that the eccleſia- 
fticallludge ex Officio,may lawfully proceed to enioyne him cor. 
porall puniſhment, | l 
Touching Sacrilege, that it isalſo puniſhable by lawein x 
Court eccle/iafticall, two adiudged caſes may bee alleaged out 
+ M.a.H.z,per * of Fitzherberts great Abridgement. For if 4 man take good: 
Firz.Protid. out of the Church or Churehjard, bee that hath propertie, may ſic | 
ION him im a Court Chriftian, and may compell him to ſtand to the ſen. | 
tence and indgement of the Spiritual court for this offence. And 
s H.c7.H.z, per againe : 5 If a man take trees that are growing in the Churchyarl, 
+ Ss A Parſon may ſue for them in court Chriftian, and for the ſacyi. 
lege alſo. 
6 Lyndw,iaV. Ly:dwood, ſpeaking of Sacrilege, © ſaieth, It is not a crime 
Lies —=—= call : becauſe the Say thereof may belongto 


z ano 
depens, 4 temporall Indge, atleaſt touching the corporall penattie : but nit 
concerning the cenſures of the Church, that ought to bee laied vpm 

ch. | 
15,& 6.84.6. : 7 Concerning fighting, quarelling, and brawling in 
Gp Church or Churchyara, the Ordinarie in ſome degree is to pw 
niſh it by ſuſpenſion ab ingreſſu eccleſie in a laieman, and from 
miniſtration in his office in a Clerke ; and in another degree, 

in either ſorte Laie or Eccleſiatticall, by denouncing the 8 | 

tha” 


tic offending to bee excommunicate ipſo fatto, by vertue 0 

Statute, [ 
Dilapidations likewiſe,& waſte made yps6 a liuing Eccleſiafti 

8 23,8is.ex.10, C4/7,arc determinable & *puniſhable by Ordinaries.For the Sta 

ture made in her Maieſties time for reinedy in Dilapidationspro- 


uideth; 


« do tit © 


Partet*:y Proceeash qurts Benlofeu/licall, 61 
videthy that as afore by the. lawes Eccleſayfficall, iuft aRions 
4ndremedies might bee had againſt executors and adminiſtra- 
tors of deceaſed incumbents : ſo they ſhould by vertue thereof 
bee vſedagainſt aliences and donces of the goods of ſuch in- _ 
cumbents. | A ts | * 

The Treatiſe of the Clergies liberties ſaicth, that for * Dula- t Liberties of 
pidation the par ſon may ſue (1 conrte Eccleſiaſticall) the executor he Clexgie by | 
of his predeceſſor. FELE Realme, 

Soatthe * Common lawe,7irwhit did hold; that if an eccleny yi p fey, 

icall perſon makg waſte of bis benefice fe ſhal be depoſed,au a Di= 
idator of bis Church, Butdepolition cannor be iuftified, but by ) 
authoritie eccleſiaſtical, $426 ND 

Thoſe crimes which I ſayd were oppoſite to ſobrietie in a 
mans owne ſelfe, are alſo puniſhable by ecclefiafticall authoritie. 

3 For the Clergie are not to {ned (for bolding plea in court Chri- ? — Circum- 
ftian, of ſuch things as bee meeretie ſpirituall, that is towit, af pe- 3" I 
nance eniojned for deaalte ſine, as fornication, adulterie, and ſuch 

like. In which words of (ſuch like) 1 doubt not but other jncor- 

tinencies,as Inceſt,Stuprum, and Polygamie be alſo vnderſtood, be- 

ing all more grieuous then fornication, and two of them more 

execrable then adulterie. 

 -. And ſodoeth Lynawood interprete the word, hainſmods, ſuch 

like : that * i to ſay (laieth hee) Inceſt, whoredome, and others, + Lyndw.%, hu- 
which be contained wnder the ſmne of Lecherie. eAnd to theſe are pwr pe 
to bee added other crimes, which alſo are to bee hanaled and prunt- ro comperemti, 
ſhed in a conrt eccleſiaiticall; as namelie, Sacrilege, Oſurie, Here- 

fie, Simonie,and Perinrie, to5 which an old Canonalſo addeth ſuch * <E<<,23--46 
offenders as be InſpeRtatores nugarum,and conſulters of Starre- 

gazers, Phanaticall perſons, Wiſardes, Fortune-tellers,Drunkards, 

and Iaolaters. 

And to make it more plaine, that all vnlawfull companie of 
man and woman,not being capitall by the lawes of the Realme, 
is ſubic& tothe [ariſdiftion eccleſiaſtical, the © generall worde of * 5E13.c.23- 
Incontinencie (which comprehendeth all) is vicd in the ſtatute 
De excommunicato capienao. 

In the? RegiFer there bee two precedents of Conſultations » reg.fol.g5,a, 
granted in cauſes of Fornication ; agaynſt which (in both) the & 57d. 
ludge alſo proceeded of office. And the treatiſe of Clergie _ 

2 aieth, 


1 Goodall of faieth, n 


k 


£3 12 My = oy on nt; Chip Fo 
Clergje Liber- oe he may cite and puniſh the Chaplaine wack Lo keeping 4 conca. 
Was bine,” Heare alſo what another olde Treatiſe written by a com. 


+ An anfiere ro ION Lawyer, in thoſe times *ſaieth in this behalfe, viz. che Cler, 
a letter,cap. r. 


Printed bs Tho, £#6 0nght to hane corretlion ( a4 of crimes meere ſpirituall) of ann. 


— trie fornication Simonie and V farie,and to order matrimome tithe, 


oblations, and perinrie (in ſome caſe) and of diners other things: 


whereof it is no donbt but they haze holden plea in times pa#t, rathn | 
by a caftome and by ſuſferance ofprinces; then for that they be meer} 


ſpiritnall, or that they ad anthoritie b the immediate power of God, ® 
So that they bee by him yeelded, oflong time to hauc bene of 
eccleſiaſticall conilance, | 


CHAP. X, | 
That the matters and crimes here reckoned bee alſo of eccleſraſtic 


call [uriſtiftion # and fig ofes, that any IG wbieft laie or other, 
may be cited in any cauſe eccleſaſticall. 


Here doe yet remaine ſundrie points, which in 
| the ſecond Chapter ofthis part, I haut ſer out, 
as being of eccl:fiafticall coniſancehitherto not 
{ſpoken ynto purpoſclie. Firſt then for ord. | 
P zing of reall compoſitions (being a matter of v6. # 
luntarie inriſdittion ) and diſanulling of them, © 

if they haue bene made contrarie to lawe and right (which is 
©. þ, for the moſt part of [wſdiftion contentions) we haucin the Regi- | 
 Regtong1.* ter ſometeftimonie. For 3 whereas an Ordinarie had made as 
ordination or reall compoſition for certaine Ch 


aplains to ſerue from | 
time to time in 2 Church, which were not found by thoſe tha : 


ought ; the biſhop hereupon ex officio proceeded to interditt the * 
Church, and ynto other Canonical! paines, And though there-. 
upon a Prohibition was brought, yer was it reuerſed (vpon de-* 
paring) by conſaltation,and the biſhops proceeding allowed, far 
awfull. | 
4 Reg,fol.go,a, Touching * diſanalling of a reall compoſition (ynduely made) 
in a Conſultation there, is thus conteined: Significanmu quod i | 
negotio adnullationis Ordinationss pro Penſione , tanquam iniqui | 


Fa 
x 


| 


| Churchor Charch-yar 
| whether ab officio tamtum, or ab officio > beneficio; is mentioned 


Puri proceetltv» iWOonvny Bvblefaſticall. #3 
+ non rationabiliter falle, & non dc laies feods in curia Chriſtiani- 
zatis agitar, precedere, & viterins facere poteritss, ec. prohibitione 
noftra non obfFante. 
Next follow the cenſures eccleſiaſtical, whereby Ordinaries 
puniſh or vrgeexecution oftheir ſentences or decrees, Firſt (#- 
py ab ingreſſu eccleie,is *ſhewedtobe an ecclefiaſticall cens : ; x 624.6. 
ure by aſtarmte of King Edward the ſixt, forbidding brauling in <97-4- 
. Theother ſafer/on indiftinAly taken, 


fora cenſure eccleſiaiFicall, by * a flatute r.E!, and by her 3 High- : 3.Eliz.cap, 2, 


5 Injungiones 


' nefle [mranttons, in fine, 


' Interdiftion of a Church is alſo prooued ſotobe, by the firſt 


allegation out of the RegiFerin this chapter, 


That Seque#tratior is another cenſure ecclefiaſticall, and the 


| conifanceoftheviolation thereof of thatiurildiRion, is prooued 


® cleerely by aconſultarion in the Regiſter. For there a certeine 
= Pariſhioner had cut downe Sy/nam cednam,not paying but de- + Regi,fol.44.b, 


his Officiall, did ſequeſter the ſaid wood cut downe. 
* ſhioner did breake and violate the ſequeFration. therefore the 


teining thetithe from the Parſon. Hereupon —_—_ of Ehe 
e Pari- 


Officialt proceeded with him in canſa vielationss ſequeFtri, the 


| defendant-purchaſed aprohibition. Neuertheleſſe, ypon diſcuf- 

' fing ofthe matter, a conſultation was granted in theſe wordes : | 

| Licite.procedere poteritis, quatenns de 5 violatione ſeque#tri ſjing * Concorde, 
 Cceane exciſe ( e520 decime tude reflori eccleſie debite, ininite ſequeſt poſit 
' detents & non ſolute) per vos fic mt 
| facere poteritts, 


th, apitnr > & vitertns # (quand 7 _ f, 
quod ad form Ecclefiatticum noneritis perti- granis. de 
| tia excomm, 


nere. 

That excommunication is a cenſure Eccleſiafticall almoſt all 
allegations afore, and conſuttationsin the Regifter doſhew. 

That which nextcommeth to handling heere, is : that *the © Conft. prov, | 
Parfon and Vicar haue the appointing of the Pariſh Clerke: gris.de conced. 
who being ſo appointed, isto haue the cuſtomable fees ofthe pr=bende; &ibi 
Pariſhioners for his ſeruice, or elſe he may ſue for them in Court 
ecclefiafticall, That Conftitution proxinciall calleth theſe elcemo- 
ſjnas conſuetas : and (Ithinke) they may be comprehended yn- 
der the word 7 Largitiones charitatine, for which the Regiter 7 xegtol. 52.b, 
hath conſultation, as being ofeccleſiaſticall conilance. 

| M 3 For 


© Reglol.5oÞ. teined;'* the Re 


_w ag ae. - chip 


For goods (a3ap of waxe &e.) due to aChurch,and de. 


eralloweth the Church-wardens to ſue in 
court eccleſiaftical,and roprocure that the church may for them; 
be (+ my ut in poſſeſſion, 

o Slow (in ry place) certeine crimes of eccleſiaſtical 


| —E and firſt ſuch, as be contrary topretie towards God 
» c-2.demaled, namely blafÞhemie, which® thou ghin partes on the other fide 


Sea (where Gini lawhath place) it be mixti fort, thar is, enqui- 
rable and puniſhable aſwell in the temporallas in the eccleſiaſti. 


call court : er thisRealme, I hauenotlearned of any puniſh, 


ment thereof (or for ſwearing) by any rtemporallpower: Allo i- 


dolatrie,and erronr in ry 6F - Which are ſhewedto be of eccle- | 
3 5.Blz<-23. frafticallconuſance, b ply 3 the ſtatute De excommunicato capiends, 


Likewiſe eApoſtaſic Chriſtianitie; which is the higheſt de. 
gree ofberefie qe therefore ſubie&to the ſame Court and 

naltie, Laſtly, violation and prophanation of the Sabbath, to be 
puniſhable by a Courr eccleſiafticall , both the continuall Cl 


ftome of the Realme, and the Rature of Circumfefl2 agati, 


+ (which doeth allow them to cnioyne penance for {inne) doeth 
make yery manifeſt, 


4 Lindwood inc. But we are to vnderſtand (as+ Lindvood alſo well admogi- 


© ſheth) that  exery mortall ſome i not f Ecclefiaſticall conuſance: 
all ſword, were 
a ; ſeeing you could Kerdh name any cauſe, which 


ht unto conuſance ec- 
clefiaſticall. 4 ut the og } oa # tobe fa "7 ſtood, of th ſannez, 
the 


That is all ſuch (as1 doe gather) for which no remedie is wr 
ealt 


uided at the Common law, nor by the ſame forbidden tobe 
with, by a Iwdge eccleſiaſtical, 


And of this ſort, is ſwbornation of periarie, in an eccleſiaſtical ; 
court and matter, tending tothe breach of isſtice ; and vnlawfdl þ 
ſollectation of a womans chaſt iy, , drunkenneſſe, and filthie ſpeech, 


referred tothe yiolation of ſo 


tetie, 

Violation ofa ſequeſtration or of an interdiftion, is in this chap» 
ter touched afore. The hindering and dftarbance to carry tithe 
by wayes due and accuſtomed, is handled in the fixt chapterdl} 
this part. 


For | 


puniſhment whereof doth belong properly to {ourt eccleſiaſtical, | 


s 
I» 


Parfit. © proceedingyin Com» Rooteffafiee!, #+ 
For ſundry crimes, the court Eccleſiaitroalmay enioyne- pe- 
nance corporal, but not peemniarie :\and ifirdo, there lieth a pro- 
bibition. * Notwithſtanding , if Prelates evioyne a penanre corporall,* Atic.Clerl,g, 
and thepartie will redeeme ſuch penances by money, if this money (ſo **** =P 3, 
promiſed) be demanded befoye a Indge Ffiritnall, the kings prohibi- 

tion ſhall holde no place. And againe : for* excommunication before » Ibid.cap,z. 

a Prelate (for laymng violent hands on a ( lerke) where corporallpe- 

nance ts enioned, if the defendant will redeeme it by gining money 

tothe Prelate or to the partie grim ; it ſballbe required before the 

Prelate, and the Kings prohibition ſhallnot lie, Furthermore, * is ; rvia,ap,4. 
defamation, Prelates ſpall correft in maner aboneſaid, the Kmgs pro- 

hibition notwithſtanding, firſt enioyning a penance corporall, which 

if the offender will redeeme, the Prelate may freely receine the mo- 


ney, though the Kings prohibition be ſhewea, And tothe ſame ef- 


feQ, there is a conſaltationin the Regiſter, * viz. in a plea forreco- 4 Regfol.5 3.b, 
nerie of money promiſed to a Prelate or to the partie griened for re- 


' deeming of corporall penance, (impoſed for laying violent hands on a 
| Clerks) you k6,9f lawfwlly proceed, owur ellis notwithflanding. 


When a 5 partie proceeded with for ſome offence in Court 5 Reg.fol.s5.4. 


| Ecclefiaſticall, ſubmitteth himſelfe to ſuch order as the Judge 


ſhall take with him, either at his ab/o/ntion from the ſentence 
of excommwrication, or otherwiſe, doth after refuſe ; for ſuch 
his refuſall, he may be dealt with, and puniſhed in Court evcle- 
fiafticall, and may be vrged by cenſures, to performe the order 


| according to his ſubmiſſion, which the Ordinary ſhall ſetdowne, 


Likewiſe may an Ordinary deale for contempt of his decrees or 


| inriſdiftion ; as may be perceiued, both by the ſaid conſultation 


apainſt one Lindſey laſt alleged, and® alſo by another reported * Regfol.57.b. 
inthe Regifter, 
And as Ordinaries may deale in the cauſes afore ſpecified: 
ſo may they alſo in the neceſſaric acceſſories and dependences 
of thoſe cauſes. And therefore they may adiudge expenſes a- 


* gainſtthe partie overcome in law; and by cexſives drive him, 


to payment of them. Example heereof we 7 haue in the Regi-7 Reg.fol.g1.a, - 
fer,wherethe plaintife in a cauſe ofdefamationfailing in proofe, z g.o.u.; Y 


; Was condemned in expenſes; and could not auoid the paiment Goodall,of the 


iberries of the 


|} ofthem by the prohibstion which he brought, therefore in ano- c1crpie, by be 


ther precedent there, it is thus ſaid : mri eff * comſonnm, quod hi lawes of the 
| cogmtio "_"_ 


6k. - An Aptogieoferrtaime ' - - - Chapats, 
cognitio canſe prencipalie ad forum eccleſiaſticum pertinet; & eim 
pay wha ah debeat. Vel fic : invi eft conſonum, quod cal 
attribuitur cognit1o in cauſa principals, cidem attrib debet executia 
eiuſdem, And there tis _ py this purpoſe : Sipreditl 
40. S. pro muſs; & expenſis in c iffamationss adendic ats frerint, 
a gp inde faciendam licite procedere poteritts, prohi. 
bitiong noſtra non obſtante. | 

Fees due in Eccleſiaſticall Convts, and Curates and Clerkes wa. 

ges deteined, come next in this place to be prooucd of Eccleſia. 
;Hicall conuſance, I-mult confeſlſe that for the two former of 
theſe, I doe not call co minde, nor hitherto finde by turning of 
my few bookes of the Common law; that any thing is written 
of them, 

Now ſceing thatfrom time to time, as occaſions haue fallen 
out of due fees thereto haue bene deteined, they haue bene de- 
mandable in the ſame Court ecclefiaſticall without bringing 
prohibition : it is ſome good inducementto leade vs to thinke, 
that they haue bene (without contradiQtion) alwayes yeclded 
to be of ecclefiaiticall conuſance. For, being ſuch marters a 
ſubicRs haue a right vnto, andyert no writ lying thtrefore (a 

Seat. de Con» I take q ty the Commonlaw (which * reaſon is the groundin 

BIS, 4 ſtatute for granting conſultations, and of leauing of that 
nature, to the determination of an Eccleſiaſtical court) it will 
yon follow, that theſe alſo doc belong to inriſditlion eccle 

icall, 

F But touching Clerkes wages,called in the Prowinciall conſtits 
tions elcemoſyne conſuets, and in the Regiſter conteined yndet 
the generall word of Largitiones charitatiue; Ihave incidently 
ſpoken in this chapter afore, 

There remaine yet ſome offences (ſet out by me to be of Ee 
cleſiaſlicallconuſance) which I finde not hitherto ſo auonched 
to be, by any writer of the Common law : yet are they ſo hob 
den by the law Eccleſiaſtical, and by viuall praRice alſo with- 

2 c,dura.&e,fal- Out any prohibiteon or other impeachment, The firſt * of them} 
oy en- is forgerie in an eccleſiaſticall matcter , or the vſing and ſe-Þ 
ting out of forged letters knowing them to be ſuch : as of let-Þ 
ters ceficails, of orders taken, of inſtitution, and ſuch like, 
Next, is the burying (in vſuall buriall for other Chrytians off 


F notorious 
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: gotorious Kmeiekgs os of perſons dying excommpicated,and ane 
. » Thirdly, willing ?and familiar couerſing with perſons, whom » «6 concutine, 
they knowe to be\cxcommunicated marors excommuntcatione, *int.cxcom, 
- Foutthly 3 frequenters of conmenticles , which doth alſo come 7 Bald.in ca. c6- 
ender ſebiſmes ont loo topo nah os 13h PO 
- Laſtly, vilaiwfull+ digging vp of corpſes buried , either ypon manda. 
ſpite,orinany other ſinilter reſpe& whatſacuer. Rand d; fel 
- - Ihave hitherto ſtoode vpon matters, wherein Ordinaries (by wa 
Law)may hold plea: to ſhew thereby, that they may c:te in other 
cauſes then Teſtamentarie or Matrimontall, For deale in them,or 
handlethem they could not, vuleſlethe party which is pretended 
to offer the wrong, or to be the offendour,might be conuented, 
which is by citation, Therefore (beſides the authorities here and 
therein the former diſcourſe falling in byother occafions,which 
might ſufficiently prooue that they may cite and compell men 
tocome before » £94) I will now briefly vie ſome further dire 
proofe to conuince; that in athEr cauſes then thoſe two, men 
may be cited before Indges Ecclefraſticall. . 

Itappeareth by eArticali (leri,that for any matter Eccleſiaſti- 
call indefinitely, men might be cited, For vpon doubt mooued, 
whether the Kings tenants were ſubieRthereto,in ſuch-ſort as 
others are: it is decreed, that 5 ſuch as holde of the Kings tenure, 5 Aric. Cleri,g, 
may bee cited before their Ordinaries, and may bee excommunicate *** 13. 
for their manifeſt contumacie,and after 40. dayes, may bee attached 
bythe Kings Writte,as others, The*®preamble of another ſtatute * 23.H.8.c, 5. 
proueth Citations cucn of mer, wines, ſeruants,and other the kings 
ſubiefts for diffamations and tithes (ſo they-be ypon inſt matcer, 
auidin due order )to be lawfull, The body of that Ratute? pro- 7 1bidem, 
uideth, that »o Cation be made ont of the Dizceſſeec.where the 
partie dwelleth , but where ſome Spirituall Offence or Canſe ts com- 
mittedordone, cc. ſo that 4 contrarioſenſninany other offence or 
cauſe Spiritual (as very many are afore proued tobe)ahy ſubiet 
may be cited:;within his-or her Dizcelp , anda thoſc alſo there 
excepted,may be citedout of the Dzzceſſe. 

Likewiſe *for Hereſie,the Archbiſup of Canterbury nay cite any 8 1bidem. 
of bis Pronince if the immediate Ordinaria doe conſent or do not his 
datre, Ina ſtatute *made R_——_—_ max withholding mats 9 32.H,8,cap.7% 
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be cited in any other cauſe, to take an othe. That which cannet 
be done aq all, catinot be. done fog any ende. non extis nulle ſa 


oy Cn Apdlople of certaine '* Chapin) 
be contented according to the Eccleſiaſtical Lawes, And thereig 
alſo mentioned Compulſorie Proceſſe and cenſures of the Church; 
In a ſtatute * of King Edvard thefixt, though for the body there. 
of it be repealed, yertherebyis teſtified; that ſummons and citati: 
ons be Proceſſe Eccleſraſticall in all ſuites and canſes of inftance be. 
twixt party and party,and in all cauſes of correftion. x | 

Therefore ſceing thete is no.colour, that onely Eccleſiaſtical 
perſons ſhall fall out to be deteiners of ſuch dueties Eccleſiaſti. 
call, or that they onely will proue offenders in the crimesafore 
recited, neither can all che Kings tenants, nor yet men, wines, ſer. 
nants and other ſubietts be cntended(for the moſt part)to be other 
then Layperſons : we may ſafely conclude,that not only in cauſes 
Teſtamentarie or Matrimoniall,burt in very many other afore no- 
red, any ſubie& whoſoeuer,may be cited before his Ordinarie,ot 
other competent [ndge, Quoderat probandum, as being the yery 
contradiftorie of the opinion,that we are inhandling, | 


CHAP. XI. 


That Lay men may be cited and vrged to take othes inother canſei, 
then Teſtamentary or Matrimoniall, 


He thirde opinion nowe followeth , whichis: 
2.9 chat by the Lawes of the Realrme , no Layman 
NI. 0-941 to be ſurnmoned or cited to make ( or take, 

B= & as [ thinke is meant) an othe , in any other cauſ 
then Teſt amentary or Matrimoniall, This di 
| © reth fromthe former in two points, The firſts 
inthe partie to be cited + Forthe ſecond opinion was , that now 
whoſoener, including both Eccleſiaſticall and Lay: where as thisis 
onely, that »o Lay man may be cited, ec, The ſecond difference 
is inthe end of the crtation: For here is ſaid : 4 /ay man may nothe 
Cited to take ar othin any other cauſe: thereby leauing(asit might 
ſeeme) the Ordinary at large,to vrge perſons eccleſcaſtical total 
an othe, in othercauſes alfo. But all comes to one ende. Foril 
neither Lay nor Eccleſiaſtical (as the ſecond opinion holdeth)| 
may be citedin any other cauſe: then.cannot Eccleſiafticall me 
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taters {0 thit both'theſe runne.to one poinr , ſaying that. 
ſerch affirmed,a citation may not be-made to the intent a Lay, 
man (hall take an othe, ſauing in thoſe rwo caſes, 
Now if this citizg be meant of the partie defendant;then doth 
it not impugne any proceeding eccleſiaſtical in yſe.for the partie 
conuented, is not cited ad ſubewndum inramentum, but ad refþon- 
dendurs tati'in cauſa. decimarum, &c. & faciendum witerins quod 
inris fuerit & rations, If ic be meant of witneſles,neither are they 
cited (againſt their will)not ſo muchas in T effamentarie or Ma- 
trimoniallcauſes, or any other, toappeare; till faith be made by 
the partie , or by ſome other for him, that they take them to be 
neceſſary witneſſes for to tellifte in that cauſe; and that being re- 
quired,and their reaſonable charges offered them, they doe ne- 
uertheleſſe without cauſe refuſe tocome,and torteſtifie atrueth, 
For then goeth. a citation called Compulſoriesfor them , ſub pana 
iv; to come and gdepole their knowledges inſuch amatter,be- 
twixt ſuch partzes, So that the citation is not ad ſuberndum inra- 
mentum, albeit when they come, they are not to ſet downe any 


depoſition, but ypon othe : becauſe it is inris dinini, naturalss, & 


gentium, quod non credatur teſti iniurato, Allo the eAnthourof 
this opuyuon ſhould haue done well, to. haue fignified whether a 
Lay man being come thither without citation, mighthen be yr- 
dtotakean othe. : Therefore ifrhe Anthonr hereof, wil here> 
by maintaine any controuerhe againſt Comrts EccleſiaFticall; the 
ifuc muſt be, eicher that to make the Defendant pur in his an- 
{were vpon his othe,( ſo farre foorth as he by Lawe is bound) or 
to make witneſſes teſtifie. yporr their othe, is atbing contrary tp 
the Lawes ofthe Realme.. 
But it appeareth by diſcourſe vpon the former opinion, in 
how many ſundry cauſes of /itigioxs [uriſdiftion, (belides Teſta- 
mentarie and Matrimonial ) Ordinaries may holde Plea (by the 
Lawes ofthis Realwe ) according to the courſe of the Qweengs 
ecclefiaſticall Lawes. That the > lefeſticall faves doerequire 
this courſe ( with the' cautions aforeſaide,) Ithinke no man that 
knowes any thing inthat Lawe, will make- doubt. A Plaisa 
conflict in cauſe of Indgement , betwixt one that affirmeth, 
andanother that denieth, | There be but two wayes ( beſides 
the partigs confeſſion , which is not properly called a proofe }50- 
2 prooue 
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called bythe Common Lawe, matter of Record, Now if witneſſes 


* r5.Ed,3,C-3. 


prooue any thirig:thatis, by witmeſ2s, or by a publicke inſtrumieng 


mightnotbe vrged to teſtifie ypon othe, in any cauſes bur Tefta« 
mentarie or Matrimonial; then could no Plea be holden in an 
other cauſe, when the chiefeſtand molt yſuall meanes of prooll 
in recent faRts;be taken away, VV mis. 
'" This libettie and orinitedoh of holding: Plea inthe cauſes as 


: 24H. 8.c,r2. fore ſhewed,and in this maner as is now claimed,” by the gpoodnet 


of Princes of this Realme, and by the Lawes and cuſlomes of the ſame 
(as a ſtatute rehearſeth ) appertaineth to the Spirituall Inriſaittion 
of this Realme, and hath bene in all ages, vſed'in Conrtes Eccles 
fiafticall without impeachment, as by the Recotdes thereof may 
appeare.. And therefore, ypon any ſingular conceire ( newly 

taken vp by ſome priuate perſons) it is not fafe to be nowe thus 

queſtioned, and oppugned, There is an olde Statute in force 

( as Itakeit) that may greatly bridle ſuch newe quirkes, ex 

cept men were matueitous well-aſſured of the groundes of fo 

great and fo generall an intiouation. For i is enaRed , that 

2 oreat Officers about the King, and in his Courtes of Inftice , ſhal 

from time to time forwarde, bee ſworne when they ſhall be put in Of- 

Fo to Fepe ard maintine the priniledges and franchiſes of Hoh 
, MYC Kos of JITVATD re © ef | 7-4 . 

Can'ir with any colour be intended, that che Common Lawe 


doth allow Courts eccleſiaſtica/to hold pleain thoſe ſundry other | 


cauſes, which we haue hitherto proued to be eccleſiaſtical: and 

et,that it wil not allow them any meanes or pofſbilitie where: 
by to hold ſuch pleas ? ForifnoLay man mightbe c#tedto an ec- 
cle/iaſticall Court, and there ordercd to take othe in any othet 
cauſe then thoſe'two: then firſt thepartie conuented(if by Lawe 
heneeded not) would neuer anſwere to the Zibe/vypon hisothe 
Yet hath this bene a courſe continually praftiſed; and by Lawe 
To appointed?nvy onely in Eccleſiaſtical, bur alſo inall Courts 


ofthe (nll Lawe both here and throughout the reſt of Chri-| 


' Pendome. 
Againe,if no ay witneſſes may be called to teſtifie in any 
"other matter; then ſhould moſt men inthoſe cauſes, be hereby 
either quite foreclofed of their right; and many grofſe'finnes 
"ſhould pafſe wholly without reformationor puniſhment: or elle 
| a 
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all ſuch matters muſt needes be proouecd ,,onely by ſuch wit. 
neſſes that be of leaſt indifferencie; and therefore of leaſt trueth 
andcredite, For thoſe men be alwayes moſt *ndifferent, which 
either be friendes, or at leaſt be no euill-willers, tocither partie, 
Nowe feeing euery depoſition mult needes tendeto the prie- 
uance or hinderance of the one partie or the other: can it be pre= 
ſumed of him which loues both , and. doth wiſh alike well ynto 
them , that he will willingly and gratzs without any proceſle 
come and depoſe, and thereby doc one of his friendes a diſplea- 
ſure? therereſteth then ,that onely ſuch will offer themſclues to 
teltifie; whoeither be enemres vnto both, or friendes to one,and 
either exemies or ſtrangres ro the other (and howe can theſe be 
ypright & indifferent witneſles?)or clſe ſuch who be meere tran» 
oers ynto borh (ides. bur ic doth moſt rarely happen , that meere 
ſtrangers ynto both, ſhalbe able to depoſe any thing to purpole: 
and more rare will it be , that ſuch will offer willingly of them 
ſelues,to comein ad teſtificandaurs, Belides theſe and many ſuch 
like abſurdities,neceſlarily enſuing this opinion; if it be yer (till 
ſtoode in, thatthe Common lawe permittes campnl/ion of lay men 
(whether parties or witneſles)to take othe in caules teſtamenta- 
rie and matrimoniall, but denies it in all other caſes : let ys conſi- 
der, what may be imagined for a probable reaſs of ſuch differtce 
in proceeding betwixt cauſes that belong to the coniſance of 
the ſelfe ſame courte. For I haue read and often heard ,thatthe 
Common lawe is grounded ypon goodand ſoundreaſon, Andi 
cannot be ſaidin this caſe: quamms durum ſit tamen ita lex ſcripta 
eff, for thatthis is notatute, or written lawe; but onely the re- 
ported opinion of one man , whence all the reſt haue fince taken 
it, Was it then meant, to giue vnto ſubieCts an ample meanes 
of comming by ther 7ightes in theſe two cauſes;but to reſtraine 
ordebarre them in al bs wp namely fortzthes and other rightes 
demaundable in eccleſia1callcourtes? or was it the purpoſe of 
thatlawe, tohaue men ſtand conuiced of moſt gevons crimes 
that be of eccleſiaſtical coniſance (as happely of Herefe) being 
neither by them confeſſed, nor yet proued by fincere and vpright 
Pitneſſes: but onely by ſuch, as doe thruſt them ſelues into beare 
wineſle; whom not onely common ſpeach, butallo ſundry ſta- 


interdoe terme Accnuſers,and therefore doc hold ar leaſt for par- 
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tics and mennot indifferent ? May not many other eccle/iaftied 
cauſes be of as great importance & preiudice, as (perhaps) awi 
of goods ynderxl.s.or a trifling /egacre,or a x-pound matter, pro. 
miſed with a woman tn mariage ? and itthe law had bin fo, could 
no man hit of it from the Congueff, vntill our fathers time, when 
Fitzherbert writ his nona natura brenin? was none of skil in £dy, 
the x.time,toput it into theſtatute of circiſpette agarts: or in Ed 
the 2. times, to mention itin the ſtatute of eArticali Cleri ? did 
none readeitin the Regiſter that vnderſtoode it, before Firzhey. 
bert? or was it not put downethere,but in ſome late copies, asiy 
moſt likely? And after he had ſet it downe, wouldnot the lawin 
that behalfe haue bin vrged againſt ſundry BiÞops,that praiſed 
the contraty in K. Her. the 8.time,& continually fince, if thate. 
pinion hadbin holden for good lawe? Touching this matter, 
the Treatiſorr ſaith thus in effe&t: thatthe vor copelling of witneſſu 
to ſweare 6 to depoſe their knowledges , brings none other preindite; 
but that the partie plaintife , faileth in his proofes thereby, Why ?is 
that no ſmall preiudice, fora man (which hath in deede a right 

to haue the cauſes goe againſt him , through the wilfulneſle of 
witneſſes, j neither will come of theſelues,nor may be copelle 
by others,as this opinis importeth?Is not this to giue cauſe of ac 
quiting the wrog doer , & of c6demning himthat hath the yer 
right? and doth it notnouriſh oratleaſttolerate that ſinne in the 
witnes, which is codemned by the law of God in theſe * wordes 
viz. If any hame thu famed, that zz, ifbe bane heard the voyce of a} 
oath, he can be a witnes, whether he hath ſeene or knowen of it if 

doe not viter it , heſhall beare his iniqmtie? In whichplace I doubt 
not, but all ſuch be included; who knowing the matter which} 
m exatnination or queſtion before a Magiſtrate; ſhall refuſe ne- 
uertheleſle (being duely called)to giueteſtimonie to the trueth, 
according to their knowledges. The Treatiſour further (aith: 
that it may be ſufficiet for a comrt eccleſiaſtical, ro haue no bette 
meanes for bringing in of witnefles to teſtifie,then z#pore//courts} 
haue.Truelyifthey might be allowed the ſame; I thinke none ; 
them would defireany better. For when a witnefſe is vn willing 
to depole, vnleſle he = vrged byproceſſe; what is more vſuallin 
teporall courts,then to haue a ſub-peanato charge him to appeare, 
and toreſtifie,at ſuch a time & place?But becauſe by this 
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jag (it ſeemeth) he entendeth,that the courſe of vrging witneſſes 
toteſtifie(asis claimed, &alwaies hath bin yſed by courts eccle- 

faſticall) conteineth ſome repagnancie againſt the lawes of the 

Realme: therefore,for cleering of that point,l wil briefely ſhew, 

that it is not ſo much as a dixerſe,and much leſle a contrary or re- 

grant order,ynto the lawes ofthis Realme. 

. FirſtforpraCtiſe; what is more frequent,then for /»i7ices of the 

peaceto binde men by recogniſance , to giue in cuidenc at Seſſions 

or Aſiſe: touching ſuppoſed offendours? 

It would be ouer tedious to ſer downe the ſundry caſes repor- 

ted by the booke of 4ſiſes to this effeRt: viz.that where a deede is 

pleaded &5 denied; and proceſſe againſt the witneſſes ts deſired; that it 

ſoallgoont to call them to teſtifie. It. wilbe ſufficient to reterre you,to 

'Brookes Abridgemtt,where they be gathered:(yeathongh theaftio ' Brooke tinulo 

be* perſonall)if a deede with witneſſes at it be pleaded & denied : pro- * 1,us.s. 
| ceſſe ſhalbe awarded for the witneſſes, per Markham & Rolfe. | 

Be not [xrowreallo(that be ſummoned to paſle ontrials)ined, 

if they appeare not ? and what more equitie to amerce or fine 

themgthen neceſſarie witneſſes? ſceing trials can no more be made 

without exidence; then they may withour a [arie? | 

 Byſtatute; 3 /wronrs for triall of Periarie, are appointed to be ? 23.H.f.caz, 

fined,if they refuſe to make apparance. ES a 
| . Likewiſe if any + witneſſe be ſernedto teſtifiein a court of Re- * 5399+ 
| corde,and baning tendred(according to bis comntenance )bis neceſſa- 
] 
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rie charges, doe not appeare : he ſhall forfeite tenne poundes, and 

make further recompence, according tothe loſſe, So that we ſee, ir 

is no.cont7ary or reprgnant courle to the Commonlawes, to hauc 

witneſſes vrgedtoteltifie; being there alſo praRtiſed. Butifhere 

| #tbereplied, thatthe Commorlawe forbiddeth it ynto courtes 
eccleſiaſticall,(auing in thoſe two caſes: it will _—_ appeare,that 

| tis ſo farre from being forbidden, that it is indeede allowed yn- 

|} tothem,by Commonlawe and by ftatures. There be very many 

precedents1n the Regiſter of conſultations rom; 4.97 debating 

of the ſeuerall matters there, after that prohibitions had bene pur- 

chaſed:in every of which almoſt general wordes of allowance of 

the maner of proceedings, kbar. by the lawe eccleſiaſticall, be 

conteined,as5 namely allowing of the proceeding inxta Canoni- ; reg.in brig, 

£41 ſaftiones:$ ſerting in the end of euery coſwtatio there (except —/ it fol, 

Eat | two *** 
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ewoor three) theſe orthe like wordes in effeR, vir. cite prodil 
dere cf viterins facere poteritis,prom ad forum eccleſiafticum noue: 
ritss pertinere,prohibitione noftra non obſt ante, | 
ay let an inffance be giuen (if any mancan doe it) wheredf 
olde,any ſuch probvbition hath gone foorth, and not bin reverſed 
againe by conſultation, yea almoſt where it hath gone foorth at 
all; onely for cenſuring a witnefle , that refuſed ro comein and 
reſtifie,in any other matter of eccleſiaſtical coniſance , beſides te. 
ſlamentarie and matrimonial And yet hath it bin in continualand 
vninterrupted practice,for ſo long time as any eccleſiaſticall ates 
now remaining,do mention pleas in thoſe courtes to be holden, 
Inſtice Brooke in his Abridgement , both teftifieth that by the | 
Cmulllawe,witneſſes(which wilbe holden 2za;fferent)ſhould not 
cometill they be called, and (etreth it downe as a matter woorth 
the noting; whereby may be gathered his allowance thereof, 
r Brooke tit, The* wordes be theſe : By the Cimill lawe, «Accuſers be as partie, 
Corone,nu22% 12d not 4s witneſſes; for witneſſes ought to be indifferent , and not1 
come till they be called: but e Accuſers doe offer themſelnes to Accuſt 
Fc. quod nota. . 
Thatby the Cimilland Canon lawe witneſſes may be vrgedto 
oiveteſtimonie,and in what ſort,wil appeare by this diſtinRion, 


od quando C, By the Cizill lawe, * witnefles may be vrged to giue teſtimonie, 


and that withour diſtin&tion, whether the cauſe be Cinil or Cri 
minall : be Cinilly or Criminally , dire&ly, or by way of exception 


5 1 invic. de moued: except their perſons be priniledged. As by the law Cinl 
teltibus, 


men of 70. yeeres of age be in this behalfe;viz.that they may na 
(againſt their willes)be vrged to teſtifie, . 
By the Canon lawe,if the cauſe be Cinill and not eriminall,wit- 
neſſes may be compelled (without diſtinRionalſo) except they 
« Panor.minc, be perſonsprinileged.Neuertheleſle cuen *prinilegedperios m 
c—__ be copelled, in want and defe@ of other proofes;that thetru 
may be found our. | 
5 Alphon, Villag. Tfrhe 5 cauſe be cr4minall, whether Cinilty or criminally moued | 
0>-2-c2-15-9 {the ation be direfily moued for the crime , andnotby wayd} 
; exception or barre onely: witneſſes are to be compelled, fauing} 
that by later Carons; Clerkes were not to be compelled to teſts Þ 
. fie, iti cauſes of blood, | | 
; Burifthequeſtionbe touching a'crime,, by way of my 
; then, 
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then, either there may enſue thereupon ſome cffe of pariſh 

ment, (as ypon excepting a man tobe crirhinous, whothen is to 

be preferred to a diguitie, toabenefice, or vnto orders) in which 

caſeany witneſle may be compelled to giueteſtimonic : or elſe 

no penaltic can thereupon follow, (as when the exceptronis ta- 

ken onely toxepell a man from teftimonie or #ccuſatron) and in 

this caſe witneſſes are not compellable, except thepartie who 

excepteth, be like to be grieuouſly thereby preiudiced; if his 

witneſles cannot be gotten todepole, 

There is nothing more conuenient, then that euery court 

ſhould vſe his peculiar courſe of proceeding,by that law (wher- 
* intheydeale)preſcribed. And therefore * /ay mens matters in a * Anton, in c. 
; Conrt eccleſiaſticall, are to be handled according to the maner of | === no gg 

proceeding by that law required : enen as * clerkes ſhall and ought to tenii. 


be dealt with in temporal or cinill courts, after the maners andor- 5 br eral 


ders of thoſe comrts. 
Secingthen, compelling of witneſles to reſtifie, is not contra« 
riant, repmgnant, nor yet dinerſe from the Common law; nor by 
it forbidden, but allowed ynto Eccleſiaſticall courts, accorden 
tothe conrſe of thoſe lawes; which doe require it (asis hewed) 
and no reaſon or equity leading to admit it ratherin thoſe two 
cauſes, then in others of the ſame coniſance : therefore may a- 
ny witneſſes whatſocuer be vrged to take oath and devdte in 
Courts eccleſfaſticall, andin other matters ecclefiaſticall, then 
either reſkamentarie or matrimoniall, 
But to deſcend yet to more particulars : he Kings tenants 
maj* be cited before their Ordinaries as others, Therefore both } AricCleris, 
they and others (though Ley perſons) may be citedin all cauſes Ak 
of that juriſdiction : neither 1s it there diſtinguiſhed, whether 
they come inas wtneſſes, orasparties. Allo they may * as others be + Ibidem. 
| excommunicated, for their manifeſt contumacie, This contumacie 
* (afterappearance) groweth onely vpon peremptorie refuſall to 
| performe ſome decree or commandementof the Iudye, asin re- 

} fulingto be ſworne, or to be examined, being ſworne. Secing 
then for manifeſt contumacie the Kings tenants or others may be 
excommunicated, and this is indefinitely ferdowne : it will fol- 
low, that as in any other not performance of the decrees ofthe 
ludge (according to the eccleſiafticalllawes) ſoin refuſallto be 

'O 


ſworne, 


[ 
' 
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: Ibidem, 


3 32.H,8.cap.7, 


4 Ibidem. 
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6 Ibidem, 


mentaric nor Matrimoniall ) che* contemmers of the proceſſe laws 
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ſworne,whether he be partie principall or witnes, there is may. 

feſt comtumacie. Vbi lex non d;tingurt, nec nos diſtinguere debemm, 
Particularlyin matter of tethes (being neither a cauſe Teſts, 


and decrees of the Eccleſiaſtical courts of this Reatme, are by (tz, 
tute condemned: but an vrging to anſwer orteſtifie ypon oath 
is a decree of an Eccleſiaſticall Court, ergo, may notbe contem. 
ned. The Ordinarie * in aſuite of tithes for any contempt, tonty. 
macie, diſobedience, or other miſd:meanours (vpon complaint) my 
hane thepartie committed, till he ſhall be bound to giue due obedient, 
ro theproceſſe, &c. decrees, and ſentences of the Eccleſiaſticall com 
of the Realme : but requiring a parties or a witneſſes oath, is ſuch 
a decree, Therefore, &c, 

Likewiſe by another ſtatute, * the Ordinarie may connent fa 
withholdmg tithes according to the lawes Eccleſiaſtical: therefore 
he may conuent and cite a man Lay or other (if he be ſuppoſed 
to be a withholder) to anſ{were ypon his oath, For ſos the Ec. 
cleſiafticall law. | 

Further, by that ſtatute, the + Ordinarie may proceed to heari 
ard determination &c. according tothe conrſe andproceſſe of the ec- 
cleſiaſticall lawes : but the proceſle and courſe of hearing by tha 
law,is by the partiesperſonallanſwere vpon oath, if it be requirty, 
and by compulſories of witneſles to depole by oath, as is afore 
touched. Therefore,&c. 

The Ratute of 5 king Edward(touching tithes) prouideth,thit 
both they andthe coſts, charges, and expenſes in the ſuite ſhall be rect. 
nered before the Eccleſiaſtical Indge, according to the kings Eccleh. 
aſticall lawes : but for recouery otthem, thoſe lawes require (in 
caſes aforeſaid) both oath of partie and of witnefles : ergo, &%, 
By thar ſtatute is eſtabliſhed, that the ® Ordinarie exen for perſe- 
nall tithes may call the partie afore him,and by his diſcretion examin 
him by all lawfwll and reaſonable meanes, other then the parties wont 
corporall eath, concerning the true payment of ſuch perſonal! tithe 
Ergoacorporall oath isin other eccleſialticall cauſes a lawfullani} 
reaſonable means : for, exceptions are alwayes of the nature of th 
rele, and ſhould be within che rule, ifthey were not excepted; 
and therefore alſo in all other tithes, as preadtall and mixt, itis 
lawful and reaſonable meanes to put the partie ynto his oath, qui 


excepin 
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| exceptiofirmmt m” in caſibuu non exceptes, 
| , Thetatute for /niformiy of Common prayer authoriſeth ec- b f/ ——— 


= cleſiafticall Indges to enquire, to take accuſations, and informations, 
= andto puniſh the breaches of that atl ec. inlke forme as be fore had 
bene vſed in bke "oy by the Q neenes Eccleſiaſtical lawes: but in 
like cates (by thoſe lawes) oathes both of parties & witneſſes haue 
bene viually taken, Therefote,&c. 
| One only inſtance deſtroyes a generall aflertion; therefore if 
| there were bo any.one inſtance to the contrary, anoath by.law 
may be vrged of ſome /ay man in ſome other cauſe then reſtamer- 
tary or matrimoniall; which being true,andthe very contradiftory 
of the opinion that is in iflue (vpon this point) becweene vs, ir 
muſt needs follow that the opinion is yntrue, and therefore not 


grounded ypon law: © mod probandum nobts proponebatur. 


CHAP, XII. 
The ground: of the two next former opmions examined 


and confuted 


=x He groundof theſe two opinions laſt handled 
\ (for any thing that I could euer learne) docth 
& only reſt vypon a precedent ofa writ of prohibs- 
LOA IP RE ton and of attachment thereupon. . Intreating 
9) KW) whereof (for that 1 ſhall be forced to gairſay 
SY JS&=>p ſomcthing, that is delivered by graue, learned, 
and wiſe parſonages) I mult firſt proteſt before Godin finceritic 
of heart, that I doit not ca/amniand:, ſedveritatis ſfudio; whereof 
I am ſomething reſolutely perſuaded,inthis behalfe, 1do reue- 
rence and elteeme them that are contrary perſuaded,being men 
of preat learning in their profeſſion-: neither contemning nor 
condemning any, ſo-much as my ſelfe, as being moſt priuie to 
mine owne wants, and therefore (Irrult) ſomething taught to 
meaſure my.ſelfe by mine owne foot, Sed amicus Plato, amicus 
Socrates, magis amicaveritas, The copy ofthis writ, I finde re- 
ported and ſet downe in two ſcuerall books, In the * Repiiter * Re iſter tir, 
(contrary tothe vſe of other precedents there) is deliuered but a 
parcel(asſeemeth)ofa writ,in ewo or three lines,in theſe words, 
viz. Rex vicecomiti S, Precipinm tibi,, quod non permittas quod 
aliqui Laici ad citationem talis epiſeops aliquo loo conueniant de cx- 
| | 2 ter, 
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» Reg.in br,orig. 
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tero, ad aliquas recognitzoner faciendas wel 


mſi in cauſis matrimon & teflamentarys. T.eoc, Andinthe 
margent thus : Prohrbitia ve [a1c3 connemuant ad citatiowem epiſcs 
ety. receguitionem faciendans, « 
Bur the precedent of attachment framed vpon this writ, run. 
neth generally, without excepting ſo muchas theſe two cauſ, 
eucn asif a /ay man (whether parzre or witmeſſe) might not be yr. 
oed toan{were orteſtific, orto rake an oath except he luſt, in a. 
ny cauſe eccleſiaſticallat all, For it is *chus, viz. Rex vicecomit 


fol. 36.b.cit,Pro- Salmtem, Pone per vadinm OF c.talem epiſcopum, quod ſx coram in. 


bibiriones. 


2 Abr. Raſtall 
tit. prohid, 8& 
conilult.nu, 6+ 


fticiarys noftris &c. oftenſurus quare fecit ſummoners, & per cenſu- 

ras eccleſiaſticas diſtrings laicas perſonas, vel laicos hommes & fe: 
minas; ad comparenduns coram eo, ad preſtandum inramentum pro 
voluntate ſuaypſic inuiis ; in gr ane pr atudicium corone & dignitati 
noſtre regie ; necnon contra conſuetudmem regni noftri. & habea 
ibinominapleg.ec. T,e&c. Andin.inthe margent it isentituled 
thus : eAttachiamentum inde. 

Alſo inthe Abridgement of ſtatures* gathered by Raſtal, | 
do finde a precedent of a pr ohrb3tion fer downe atlarge, mentio. 
ning a writ to like purpoſe to haue bene ſent torheſorriffe; but 
noneatachmentthereupon : whereofthoſe words rehearſedin 
the Regiſter (chough ſomerhing alcered) ſeeme to beaparcell, 
In that point it is thus :Rex epiſcopo Norw. Salutem &c, Man. 
danimms etiam viceconiti noſtro comitat, Norf. & Suff. &c, quid 
non permittant quod atiaui laiciin Ballina ſna,in aliquibus locts con. 
neniant, ad aliquas recogmtiones per ſacraments ſua faciendas, niſ 
in cauſi, matrimonialibus & teftamentarys. Whereby theſe three 
varieties do appeare, berweene this, andthe former : Pfrft, that 
which is ſaid heere by way ofrehearſall, that the king had ſent 
ſuch a writ to the ſhiriffe; leemeth in the Regrſter to be ſet downe 
as oonteining part of the writ it ſelfe,direCted to the ſhirrſfe. 

Secondly,that whichis here recognitiones facere per Sacramen- 
tum, is inthe Regiſter with the diſiunQiue; viz. ad aliquas recog- 
nitiones faciendas, vel Sacramenta preſtanda. Thirdly, in the Res 
Liſter thele words are added; ad citationem tals epiſcops, That 
writ'which Raſtallfetteth down at large (whe&ceſoever he hadit) 
ſeemeth'to be the perfe & whole copy of the original, & ther- 
fore of more credit, Ir is alſo probable, tharthe gatherer of the 


Regiſter 


Parkin proceeding in Cones Beelbfratticall, »y 
Rigifter did abridge out of this Writ at large, as hee thought 
good: Forin the very Writs that wentfoorth'in deed(the copies 
whereof bec inthe Regier )lercers (for the moſt part) bee put 
there;in (tead of the names of the parties : whereas here it is ad 
citationem tals epeſcopi,ct> talem epiſcopams, without name or any 
lerret for; that might direAmen to know;of what Wrirtit was 
a paxcell; which argueth, it was nor verbatim copied foorth of 
the Writ. Howſocuer it be,the one ofthem muſt expound the 0+ 
ther,ſeeing they concerne one and the ſelfe ſame matter. 
In treating therefore hereof; I mind firſtto ſhew,that albe. 
ittheſe words did carie the ſence y 1$1nforced; yer it may be;that 
the law is otherwiſe;then y they are nor of that accepti6: &laſt- 
lie how they are otherwiſe meant, & what is that true meaning, 
For the Zrftic isno lawe-of neccflitie; being neither Starnre, 
nor Cemmonlawe, Noſtatute : for it is not in the Parhament rol, 
norin any printed booke of ſtatutes at larve; norin ſundrie anci- 
ent written copies, Itisno common law: for it is ſayd to be for- 
mata probibitis ſuper articulss cleri(*which isa ature of late time 
in compariſon) and the precedent of that, Prohibition (as it is in 
the Regiſter printed, & being ynderſtood according to the mind 
ofthe Authors of this opinion) is contrarie tothe general} cu- 
{tome of the Realme. For by time immemoriall; all Fotleſiaftical 
cotts (without impeachment)haue cited both the parties prin- 
cipall for anſwere ;and witneſſes alfo,vrging them ro depoſe by 
oath, in all the otherſeuerall cauſes alſo, that are prooued afore 
to be of eccleſiafticall iuriſdiftion and conuance. 

I hauc had oflong rime an olde Regiffer in parchment writ- 
ten (as may be euidently gathered, and appeareth by the-frame 
ofthe hand and letrer) about king Edwardthe ſeconds, or king 
Eadzardrhe thirds time.In it there is no ſuch precedent of prohibi- 
ton,or of eAttachment; as cither the printed Regifter,or Raitals 
Abridgement of (tatutes,ſettethdowne, But there are many pro- 
| . hubitionsynto eccleſiaſticall courts,thatrun in this fort, yiz., Ne te- 
neatus placitum in curia chriftianitatis de catallis & debits, que non 
| ſmnt de teflamiento vel matrimonio. And the firſt of this ſorr is thus 
entiruled in the margent: Prohubitio regia de catallis & debitts que 
| nonſmnt de teſtamento vel matrimono. 
 Onething beſides Ifind chere (in mine opinion) worth the no- 
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ting.fat chis purpoſe;yert not obſeraed inthe printed Regy/ter.Þ 
fuck ro Sodenal Writs,as exceededthe —_—_ 
any mdn,ac-what tume they were firſt drawen & framed: thatgl 
booke ſetterh downe ſimply without any addition. Bu if thy 
were of latertimesdeuiſed; then this marke & title is giueny 
themiarhe margent,viz.Prohibitio formata,or brene,chcformaii 
Now Raſtals Abridgement giueththelike titletothe writ (whe 
upon this controuerhie groweth)y1z.Prohibitio formata ſuper ani. 
culis cleri:which arguerh that there isno ſuch original writ of ol 
at the common law; but that it was the newly deuiſed to meet 
with anew miſchiefe. Q uzx.de nous emergit nouo indigent anxily 
The being of ir in the. Regi/fer,doth not make i; of necellicien 
be law; for ſundry ofchole writs were framed of late times (x 
may appeare to any that wil peruſerhe) vpo particular m&s ſui 
& as.occaſios fel forth)8& lomtimes(perhaps)drawn vpo priuat 
uggeſtios ofthe counſel of one fide,though afterward allowed 
_ Nay in my ſaidoldayritten Regiſter of writs,there is a precedi 
which (as Ltake it)goeth notnow for lawe. Forthere is a diced 
writ to the ſhirifz of London;fignifiyng,thart no Clerke(thoughhe 
forfeit his recognizance of flatute merchant ) ſhalbe attached a 
impriſoned by his body: except there bee ſome cauſe why he 

ſhould not enioy the priuiledge of a Clerk. | 

-;:Befides, it is no new or ſtrange thing, to haue ſome formed 
a writ which is ſet down in the Regiſter,to be vpon betrer aduik 
diſallowed. For 1-haue credibly.heard,thatic was not long fin 
adiudged,chat in an aQtion for treſpaſle, done in a warren of Co 
vies,a ma might not-plead thatthey were canicals ſai; albeitthe 
: Reg.fol 102. Regyſter,(in thac behalte) * framech the writ ſo, And in the ſelk 
aderran gels (me title( whence this forme of provibitian is taken)a clauſe ini 
2 Reg.fol.z79, Prohibition was * reieRted bythe court, For itis ſaid inthe margi 
Curia noluit concedere iſtam clauſulam in prohibitione:but if ic wen 
law afſured,the Indges would not baue reieCted it. | 
3 None, br,fol, . Figzherbert{who-n his booke *of Natare of writs, was the fil 
des thatſucked this conceitthence)in the ſcltc ſame booke touching 
this rule,ſet downe in the Regiſter,viz. notandum eft, quod 
rex preſentat vt in ture corone, 8unc incurrit ei temps : (aieth this 
now thu rule ts not holden for lawe. But it will bee (aid, that Fitz 
berbers hiaſelfe,and ſundry that follow him fince, doc holdthif 
point we ſpeake of, for lawe, This (no doubt) carieth a greatpre 


Parhals * proceediugsin Courtes Eeclefiaticall. tx 


ſumption with it, 8 that worthily; for the worthof the leatning 
& iudgements of ſuch men.Yet I wil ſhew that his ſaying. (from 
whom they all fince-dotake it) is none yndoubted rule of lawe; 
& therefore theirs neither,that do gather from him.I proteſt be- 
fore God,I wil not ſeeke after vbieRions againſt his booke; but 
take only ſuch two (inſtead ofmo) which Ihad in my mind,be- 
cauſe they do touch ecc/eſcaſticall matters, He ſaicth,that.* ar the * Firzh.ibid,fol, 
Common law,an heretike ere he can be condemned, muit be connifled *% 
of hereſie before the Archbiſhop, & the whole Clerpie of the pronince, 

& after abumed thereupon; & after that (of freſh) connifted & con- 
demned by the clergie of that pronince:e5 this muſt be in their general 
comcel of connocation : & holdeth there; that at the Common aw, 

a biſhopin his diceceſſe might not condemne an herencke untill #4. 

did gine him anthoritie : & that then he might not be committed to * 21,8,4.cop.15, 
the ſecular power to be burnt until he had once abinred,e-wa agame 

relapſed into that,or ſome other hereſie. But neither of theſe points 

be law ; & ſo I haue heard the two chiefe Inibices the L,chief Ba- 

ron,& ſome other Iudges,& the Queenslearnedcouncel,refolue 

in a ſpeciall conſultation holden about the marrer of herefie, For 

albeir the Connocation may(in deed)condemn an heretike,yet e- 

uery B.at the Common law (before any ſtatute) might (& atrhis 

day may alſo)in his own dieceſſe ſo condemn; as the preamble of 

that very ſtature makes manifeſt: & fo by the all,was it then hol- 

den for lawe, notwithſtanding Fitzh.,opinionthere; which was e 

fully by the conſidered of. Andalbeit ir may ſeeme necdlefle, yer 

for turther ſtrengthening of theſe reuerend mens opinions, there 

is a* booke in the very point. Forir is ſaid, har for hereſie or any 3 1o.H,7.fol.r. 
point againſt the faith, the BB, had none other power to bring the in, 

but to make proceſſe againit them by citations, ontill the Statute of 

Hereſie, 2.H.4. ergo, aforethat ſtature, they had power-to pro- 

ceed againſt heretibes, in Ordinarie courle of the lawe eccleſraſti- 

call, Which afſertion the very Note-gatherer alſo maketh id-his 


| title of the [awes of England, yet to another purpole : howſoeuer 
inthe maine point j we now treat of, hefticke faſt to Firzherbert. 
.. Likewiſe he faith it appeareththat before the ſtkatate made pro + Firzh.no,na. 
{ Clerointhe 1 8.of king Edw.;.cap.7.the right of tithes were de termi- brſol.goF. 
| nableinthe L court of the king ; and that the lawe was alte- 
red at that time herein, by that ſtatute, Whereas (inyery Wn 
| there 


« Ofc {= their witaeſle, For that * Treatiſe writeththus, viz. Long 
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#2 As Apologie of certaine----- Cha 
there appeareth no ſuch marter; other chen a grieuance off 
(in chisbebaife) co the hbertic ofche Church, which then 
decermiaed,thar ic ſhould afterward ceaſe. . 

I know that Gooddall( wiiting of the /iberties of the Clergie, 
the lawes of the Rgalme) concurrethin this point with Fitzhy 
bert : for thus he writeth; /t ſeermeththat before the Statare, | 
right of tithes were determinable in the T emporall courte : but 
ſtatute hath alteredihe law.$o that it may be coniectured,the on 
ofthem borowedit ofthe other, 

But this whole doubt, whether cauſes of ehes, before thy 
Ratute of Edv.z., were determinable in an eccleſtaſticall court 
no, 4s reſolued by a Treatrſe nipping (in tructh) wholic at th 
Clergie and |ayes ecciclialticall, and lo indifferent an Vmpir 
asthatthe Note-gatherer allcageth him for his purpoſes : ther 
force ia this caſe uotto be refuſed by them, who produce him( 


that the kings conrts of bis Bench & comms Pleas, alſo all inferi 
e Wn 
of Sire facias were commonly ſued i the Chancerie for tithes, 
the defendants were therenpon put to anſwere : wherefore at the peti 
tion of the clergie and mn conſideration of a aiſme that the clergie gri 
ted tothe king jt was enaled 1 8.E.z.ca.ult. that ſuch Writs of $ 
facias thenceforth ſhomld not be granted for tithes, And a licle afor 
3 thus, viz. Thet ſaites for tithes ſhalbe taken in the Spiritual conrt,s 
only groieded vpon a fanonr that the kings of this realme,c3 the whith 
realme, bane TWIN borne #0 theclergie, And 3 againe 1aths 
ſort: ##e thinke that the kings courts be put ont of inriſarit1o for tit 
by acuitome of the realme,cy wot by the immediate power of the la 
of God. Thetfore (by this mans opinion)it is the common lawe 
cultome ofthe land; and not that ſtatute, which made tithes of 
coniſance ecclefraſticall, 
' 'Andin very truerh that tithes were demandable in a courtec 
cle(iaſtical before this; may appeare by ſtatutes afore chat time} 
& by repons after; teſtifying that theconuſance ofright of rithe 
(at the Common law)isincidentto turiſdiction eccleſiaſtical,s 
ia the peculiar* treatiſe thereof,isafore ſhewed. 
Lallly,(to ſhut vp this firſt point )a precedent of a prokubutio 
of all other Writs that can be Jeuifed, may with leaſt _—_— 
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ſaid, neceſlarilyto report whatis lawe : for that Prohibitionsare 
ſo often reuerſed 8 diſanulled againe, by conſu/tations: as might 
haue happened-in this yery marter; for any thing that can be 
certainely knowen,as well as in any other ſuch like, 
; Forthe ſecond point, that Recopnitionem facere, ſimply and 
abſolutely,cannotignifie the anſwere yntothe Libelof the par- 
tie conucnted,nor the depoſition of witneſſes, may appeare : be- 
cauſe this fourme of Prohib:tion, is ſaid to be formata ſuper eArti- 
culis Cleri, But out of them no ſuch matter can(wich any colour) 
be gathered; & therefore being taken inſuch ſenſe,mult needes 
be a gloſe beſides his text. 
Againe, I finde in the fourme of another writ in Fitzherbert, 
where Sacramento recopnoſcere,lo being ioyned together,” doth * Firzh.nou.na, 
ſignifie a teſtification by oath, Likewite in ſundry * writs of the yy 
Regiſter yecognitio per ſacramentu velrecognoſcere per Sacrament, dictol.7.a.12, 
is vſed for a depoſition, ypon oath. But where Recognitionem fa. *<75% 
cere (without Pirther addition) ſhould fignifie apartres anſwere, 
or witneſſes depoſition, I doe not call to minde that I haue read in 
any,ſo much as pretending to write Latine, 
Howelſocuer it might be ſhewedin other, ſurely in that Prohi= 
bition, which is in the Reg#fer (for auoiding many abſurdities) it 
cannot ſo ſignifie, for the Regiſter reades ir, that the Sherife ſhall 
S not permit laye men to come togetherin any place , ad recogni- 
tiones factendas, vel Sacramenta preftanda, but in thoſe two cau- 
| ſes, Sothatby the diſrw:tine (Ve!) whatſoeuer recognitionem fa- 
cere be there: neither that may be done,nor an eath in any other 
cauſe may be taken by any Lay man whatſocuer, though other- 
wiſe he were willing. For theword Laici is indefinite,uotreſtrai- 
ned to any one ſort of Lay men:and fo that which is here forbid- 
den,is {imply forbiddento all Lay perſons, andin al other cauſes, 
whetherthey be parties or witneſſes, willing or ynwilling, with 
oathe or without oathe, For in the Proh:bitiothere,no mentis 1s 
made of that clauſe, which the attachement thereups doth inſerte, 
viz.ipfs innitis,So that,if that precedent of Prohibitionbe of it ſelf 
petfite:rhiswhich I haue ſaid,doth thereupon neceſlarily follow, 
But ifanything be to be vnderſtood,whichis not expreſled:then 
why may we not(for rec6ciling of Raſtels writ & this together) 
lafely aftirme;that they be both c- be ynderſtood,of WR 
an 
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and oathes giuen (in deede) in eccleſ; courtes, but yet touching 
goodes & chattels,no way concerning marcer,cither teſtamentarig 
p F or matrimonia{, It canoc be truely laid,that recognoſcere is Sacra, 
Fg menti preſtare,or recognitio,co be the ſame that Sacramenti ipſh, 
the oath ic ſelf, This is proued by the precede of that very prohi. 
bits ia the Regiſter: where they are diſtinguiſhed,as rwo ſeveral 
things,with a particle di/cwnftine. And likewiſe by the writ,in Ra. 
ftals Abridegemit, for there the recognitisis forbiddEto be mady, 
per Sacramenti : & therfore not the ſame, bur diuerſe things:ſee. 


Lay defendant neede,nay he may not recogniſe (though without 
oath) or make any anſwere at all, in = other cauic eccleſ; then 
thoſe two. Sothat there wil neuer be iflue ioyned; and ſo no ple, 
eccleſiaſticall, ſauing in thoſe two cauſes. For will any defendant 
# (chinke ye)make any anſwere atal,cither whEa thing is demai. 
/ þ ded ofhim that he litt not to yeeld vnto;or when he 1scited tobe 


hana? ifneither he neede doe it,nor yet may by lawghougtÞ 
c 


would? Bur adinit the defendant would be willing, & would 


ing nomarter is the ſelfe ſame thing with that; which is bur huþ 
anfte, Then being notthe ſame things, & both forbidds; and} 
preſuppoſing the interpreratis that 1s vrged:it wil follow thatne} 


a 


aduenturethe daunger of lawe, for anſwering to the plaintife, &| 


joyning iſſue with him : yet how many ſuchp/eas could proceed 
any further; whe no /ay witneſſes might be vied, either with oath 
or without oathe,to make recognition, or to depoſe? And if Rafldl 


writ be law, & ſoto be ynderltood, as is nowe enforced : ſo tha} 


witneſſes may not teſtifie in other cauſes thenthoſetwo ſuper ſu 


cramenta ſua; their depoſitios (as of men ynſworne) mult needssF 


be meerely yoid,by al lawes divine & humane, So that if the pro 


bibition be not meant ofholding plea touching goodes or chattel | 


in other cauſes, it muſt needes ſort to this point; that in no caul: | 


| (beſides oe op lay perſomay (by law)though he would | 


come toanſwere orteſtifie, with an oath or without an oath, in: 


Mi court ecclefia/tical.But this is abſurd & vnreaſonable to imagine, | 


and wilbe ſo confeſſed , cuen by thoſe who ſtand in this opinion:! 
and therefore that muſt needes be alſoabſurd, whereupon itne-| 
ceſlarily followeth, For omne verum vero coſentaneii: and, by the 
rule of reaſon we knowe, Ex ver poſſunt nil niſi vera ſequi, | 
Nowe for proofe thatitis abſuxd and contrary to lawe, thusl| 

| proceede: | 


| 
y 
; 


k 
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roceede: No plea can be holden, but wherethere is one that af. 
icmeth, and another which denieth that which is affirmed : and 
then cicher matter of recorde or witnefles muſt be yſed,toproue 
the intention of the plaintife : Butin ſundry other cauſes then 
thoſe two, pleas (by law) may be holden in a court eccleſiaſtical; 
(as I hope)manifoldely and ſufficiently, is afore ſhewed in this 
Treatiſe: and therefore in thoſe other cauſes, Lay men may, and 
ought to a»ſrere and reſtifie + which is the contradiRorie of that, 
which doeth neceſſarily followe , vponthis theirinterpreration, 
Sothat this concluſion being true, the contradictory of it is vn= 


true; and then that yntrue alſo , whereupon ir is neceſſarily con= 


ſequent, For (as I faid afore) Itruſt no reaſonable man will con- 
ceiue, that onely eccleſiafticallmen will prooue deteiners of ſuch 
eccleſiaſtical dueties,andculpable in thoſe offences,that are pro- 
ued (afore )to be of ecc/eſiaſticallconuſance:nor yertthar they on- 
ly ſhal alwayes happen to be preſent, and able to beare witneſle, 
inall thoſe other feuerall ecc/efraſticallcauſes, afore touched. 
Furthermoreto make it more plaine, andto deliverit in ſeue- 
ralty; recognitionem facere cannot fignifie(inthis place) the an- 
{were of the party conuented, For ifalay managamſt whs there 
is cauſe ofaction , vpon ſome other of the matters eccleſiaſticall 
liſt not,nay if he neede not,and which is morezif{by law)he may 
neither come to the place, nor (being come)may anſwere either 
ca or no;then could no plea at all in any ſuch eccleſiafticalcaule 
eholden, Ifit be ſaid, that a Lay manmuſt anſwere, but not by 
oath-in ſuch other cauſe : Irepliec againe, that cither the Regiſter 
hath-not the writ arighr printed, orelſe this no way can be ſo 
meant, For by the diſamttine(vel)whenthe propoſition is nega- 
tweand prohibitiue, as it is here, both the one andthe other is 
forbidden to be done. * A diſcunttine argueth ſeueral things,that 


1 Arg 1,13.S:; 


cam ita ff. de 


hadneede tobe expreſſed by ſcuerall wordes, rebus dubiis.. 


Andby like reaſon it cannotbe meant ofwitzeſſes depoſitions: 
for ifthe partie conuented ſhall be content de fafto, (though he 
benor compellable by lawe,as this opinion preſuppoſeth)to de- 
nie the intention of his aduerſarie; then no Lay witnefſe might 
inany ſuch other cauſe eccleſiaſtical, be vied, cither to depoſe 
with oathe or without oathe; becauſe both be forbidden, and fo 
nopleajn any ſuch other eccleſiafticall cauſe coulde be holden, 

: P 2 | which 
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which is afore prooued to be otherwiſe : and therefore conſe. 
quently , that is not the meaning of theſe wordes of the writte, 
which 1s (by * Fitzherbert and others that follow him) enforced, 
Touching the writ of Attachement thereupon whether (asit 
is ſet out in the Regiſter) irmay be holden to haue bin an original 
writ at the Common law,drawen (at firſt) by the grauelt aduiſein 
the Realme; & to be ſoperfite, as thatnothing ( further then ig 
expreſſed by the words)needethereinto be vnderſtood to come 
by the true meaning:may partly be gathered by that which fol. 
loweth, Firlt it is ſaid, yore talem epiſcoph,not ling letters for his 
name,as in moſt of the other writs, Next, a B:ſbop(whoin tha Þ 
he hath a Baroxy, is preſumed ro haue temporalties whereonto | 
be diſtreined)is here appointed to finde vadios & plegios. Thirdly, 
it hath /aicos homines & faeminas; as if women were not homineg 
ſeeing homoisthe comon gender. Fourthly though the prohibiti. 
oof whining it is framed)forbiddeth both recognitios to be made, 
and oathes alſo to be taken by lay men: yetthe Attachement wholly 
omitterh the making of recognitions. And yet howe many oathet 
ſoeuer ſhould be given ifnone anſweres or depoſitions doe there- 
upon cuer followe (which two the opinion that we impugne, 
meaneth by recognition) what colour of preiudice doeth or can 
gro we, that either Prohibition or Attachement, ſhould needeto 
e awarded? Fiftly,neither by Cizillnor Caron lawe; neither yet 
by practice; doth any ſommons or citation goe out of an eccleþs 
aſticallcourt, in ſuch ſort, as this Arrachement afſigneth, to bea 
preiudice vntothe royall dignitie, viz. a4 comparendum coram e1, 
adpreſiandum inramentum , pro voluntate ſua; ipſis inuites. For i | 
were a grieuance giuen (cuenat the Caron lawe) if an Ordinarit 
ſhould either call any being not a partic or neceſſarie witneſlein 
ſome matter depending , or ſhould call witnefles againſt thei} 
will, not being firſt required, and hauing their charges offered; 
or if he ſhould doit, when there is no caule,but* for his owne ples} 
ſare,as this writ implieth,Sixtly,the proceeding hereby condem- 
ned, is ſaideto be done; in preindicinm grane , corone & dignitati' 
noftre regie. But if no matters be thereby drawen from the! 
kings courtes, as in deede none be (thoughyou followe the in- 
terpretatio thereof by ſome enforced)then whatpreiudice com- 
meth to the crowne ? For, though lay men be yrged to depole| 


ypol | 
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ypontheir othes,in all other cauſes beſides,that be of Eccleſaaits- 
call coniſance; what damage or detrimentdoth theCrowne and 
dignitie rojall thereby ſuſteine; more then it doth by their com- 
pulbue ”m_ with othe , in cauſes Teflamentarie and Matri- 
woniall, which this opinion admitteth and alloweth of? For if 
none other cauſes Eccleſiaſticallthen thoſe two, could conueni- 
ently be proceeded in,nor any remedy could be giuen by a court 
Eccle(iaſtical, for want either of the parties anſivere;or witneſſes de- 
poſitions pon othe : yet could not Temporall Courts (as the Lawe 
ſtanderh)giue any more remedy inthem. And ſo nopreiudice to 
them or to the Crowne,that Courtes Eccleſiaſticall do proceed as 
they do, to the determination of ſuch cauſes, Nay rather on the 
other fide it were a preiudice to the Crowne, that ſubie&s ſhould 
offend, and no good meanes ſhould be found by Lawto puniſh 


them; or to haue a right, & yet no way for them to come by it. 


Seuenthly,that which is there condemned, is ſaid to be* con- * Confuctudine 


traconſuctudinem regninoſtri. which doeth ſtrongly argue, that 


pred, vſi fueri, 


vrging parties in other Eccleſiaſtical cauſes to put in their anſwere bercatibus buiuſs 


vpotheir othes,or witneſſes ſototeſtifie; is neither by that fourme 


modi, Prohibi- 
tion in Raſtell, 


of Prohubitzon forbidden,nor by the Arrachment thereupon, ment t:,Prohub.nu,s, 


to be diſallowed. For ( firſt ) the cuſtom of diuers Courts Tem- 
poral,requireth parties anſieres vpon othe; and likewiſe alloweth 
Writs of ſub pena and other proceſſe (in ſundry caſes) to compel 
witneſſes to come in,andrtoteliifie their knowledge, 

And againe; in Courts Ecclefiaſtical,the cuſtome hath alwayes 
bene, torequire othes of parties and witzeſſes( though otherwiſe 
vawilling ) in maner as is afore touched, Which may appeare, 
both in that the Lawes C:ill and alſo Canon , which they deale 
by,doe require it : and that no bookes of Afes Eccleſiaſticall (as 
I am verely perfwaded)can be ſhewed, whether ofolde or later 
times; by which it may not appeare, that this courſe of compel- 
ling parties and witneſſes to take othes, in other cauſesthen thoſe 
two; hath bene vſed, ſo often as occaſion hath required. And 
therefore notthis , but ſome other maner ofproceeding it was; 
which by the Writte of eAttachment is meant, tobe contra con- 
ſuetudmnem regni. 

Laſtly, this fourme of Artachment, mentioneth not ſo much, 
. excepting of compelling to tak " othe, in caules Ti Wn 
3 | = 
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and Metrimoniall; albeit the prohibition haue that exceptigh 
And therefore for auoyding of iarre betwixt them,ſomethin 
mult neceſſarily be ynderſtood, to have bene arfirft in the W! 
it ſelfe heycp this is a minute) further then is here expreſſe4 
And why ſhall nor then, the clauſe de catalls & debircs be vnder. 
ood therein, aſwell as this other; ſeeing ſoftrong probabilj 
ties doe leade it, and ſo many abſurdities and inconueniences be 
thereby auoyded; which the late enforced interpretation doth 
(neceſlarily) inferre with it ſelfe? 

Therefore wee may conclude this ſecond point: that tode. 
barre Countes Eccleſiaſticall , in any cauſe of that Iuriſaiflio, 
from exaRting parties conuented to put in their a»ſireres 
their othes, or from compelling ſuch witneſſes (by cenſures)ty 
teftifie , who being required , and their neceſſary charges being 
offered , doe neuertheleſfle refuſe to teſtific a trueth : is nor ,not 
yet can be, the meaning of that Prohibirion,or of the Attachm 
thereupon, w 

The laſt point of the three to betouched, is concerningthe 
true meaning ofthofe wordes ofthe Writte, whence theſe con: 
trouerlies haue flowed, Ir is therefore to beremembred, thati 
was very vſuall for men in thoſe dayes, at making of any con- 
tracts, whether in matters of Lay fee or others, for their more ſe 
curitie, to make faithor othe, for performance, This they either 
did priuately, for confirming of deedes drawen betwixt them: 
or elſe (for more readineſle of diſpatch and better — 
they * would recognize one to another ſuch contraRes, wi 
faithful promiſe (called fideipreſtatio) and ſometimes with *cor- 
porall othes voluntarily taken before Ordmaries, and therefore 
procure an Ate to be made by a pmblicke Notary. Then, ifei- 
ther partie failed in performance,he was by Proceſſe Eceleſiaſtica 
called before the Ordirary,as ro anſwere for an Ate done afote 
him,or pro fidei/efine: which failing , being confeffed or proucd, 
the Offendonr was enioyned grieuous penance, and((no doubt)| 
oftentimes compelled by cenſares, to keepe his farth or othe, by 
ſatisfying ofthe other partie. 

This courſe being ſo ready at theirowne doores in cuery Dit+ 
cesandofſo ſpeedy execution; for the great fearethen caried(by 
moſt ſorts of mer!) ynto the cerſwres Eccleſiaſtical, and forgrit- 
| uouſnes 
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uouſaes ofthe penance otherwiſe; grew to be yery vſuall in eue- 
ty place ; as may partly appeare by the often diſputes vpon pro- 
Sfrions brought hereupon (euen after this Writte was framed) 
thatare here and there mentioned in the bookes of the Commer 
Law,and are afore touched by me in* the 8.Chapter: and partly 2 c,8,buſus par, 
| may be ſhewed by ſundry old cuidences and inſtruments, recor- 
| dedinancient /egers, and in Atts of EccleſiaſticallCourts,before 
thetime of Edvard the ſecond , which I haue ſeene and peruſed. 
Namely I haue ready to be ſhewed , afolemne contract in wri- 
ting made almoſt 400.yeres agone: wherein the Earle of Arun- 
del, ypon a concord then made for himſelfe and his heires, pro« 
miſcth and graunteth tothe Archbiſhop of Canterbury and to his 
ſucceſlors, certaine red deere and fallow of both ſeaſons, yeerely 
for cuer,to be at a certaine placedeliuered forthe Archb;ſbop,out 
of the foreſt of rwndel, Forthe obſeruation whereofjhe there 
bindeth himſelfe and his heires , by acorporall othe taken; and 
further graunteth, thatifhe orthey faile herein,then the eArch- 
biſhop ſhall excommunicaxe them ſo failing, and keepe them vn- 
| deraheſame.cenſare till the purport of that agreement be per- 
| fourmed. 
F TI hauelikewiſeto be ſhewed,an olde written booke of * 4s * 23.Edprimi, 
| Eccleſiafticall, ſped in the eAndience Court of the eArchbiſhop 
of Canterbury inthe reigne of King Edward the firſt, wherein ſun- 
dry ſuites pro Lefone Fes of that nature be conteined. The 
thing which gaue colour hereunto, was thepretence of auoy- 
| Cing and puniſhing the ſinne of Periarie. Forthe Canon Lawe 
| Gi thus: [uramenti cauſa, regulariter quis forum Eccleſiaſticum, 
& non ſeculare ſortitzr, c, przdicandum.22, q. &D D.in c.cum 
ftex. de foro.competenti, | 
* + {(faich a learned writer 0n3 the Canon Lawe ) the Aftion be | Monommine. 
| tonching an othe in refþett of the Court Peenitentiall, or be commen- comyeren, 
ced for releaſe of the bonde of ſuch othe , ſo that it refeft not princi- 
pally the commodttie of ſome Lay perſon : orif it bee doubted, whe- 
| thertbe othe be lawful or not, be to be kept or not; then the coniſance ; 
' Of it doeth belong to a Conrt Eccleſiaſticall, And in + another As pt 
| Place thus : When the partie to bee damaged by violation of the accutu. 
Chet ſuch, as.cannot v/e eAltion : or when enquirie is made for 
| the correflion of the Crime ; then may the He Eccleſiaſtical 
| enquire 
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enquire enen ag ainſt a Lay man not obſerning his othe. Inſinuaring 
tharin all other caſes, violating of othes by that Lawe belon 
tothe coniſance of a Temporall Court, Andthe ſtatute alſo 
circumſpette agatis which alloweth puniſhment by the Court&, 
clefiafticall for breach of an othe , bu wg 499 not therein 
what cauſes or how farre, did giue herein ſome incouragement, 
So that the miſchicte that grew hereupon was this : that moſ 
Lay contraGts of goods and chattels were by this meanes drawa 
into Eccleſiaſtical Courts, though (in trueth asIchinke) contry 
ry to the Common Lawe ofthe Realme, For if the princpallmat. 
ter be of Lay conuſance , for confirmation whereof ſuch faith 
made, or othe taken; then ( according to the diſtinCtion * afor 
prooued out ofthe Common Law) it is not ſuch faith or othe,tha 
will change the authoritie of the Court,to make it ſimply of Ec. 
cleſiaſticall Inriſdiftion. For o* Bratton writing in the time 
Hemry the 3. teſtifieth , and withall giueth good light andeuw 
dence, to the interpretation hereafter followmg, of thoſe work 
ofthis Writ : Iariſdiftionem regiamnon mutat fideiinterpoſitio,ſ6 
cramentum praſtitum, nec ſpontanea partinm renuntiatio, quamii 
ſbypſis m or parte preindicent per conſenſum : & illud 1dem dice 
dum erit de debitis & catallis, que' non ſunt de Teſtamento vel Me 
trimonio,vel corum ſequela. : 

It was *one of the hundred Grienances which the Germaine nv 
tion complained of : that Ciuill canſes and contratls, by pretence 
faith or othe ginen, were drawen into Eccleſraticall coniſance. 

Therefore to meete with this miſchiefe,and to cut off the 06 
caſion, this Writte of Prohibition ſeemeth tohaue bene framed 
viz, to forbid Lay men in any place, either before Ordinariesgt 
in priuate amongs themſelues , to make any recognitions or 
knowledgings: whereof? of debts,or of cotratts touching good: a 
chattels by their faiths or othes taken , in any cauſe whatſoeur, 
beſides Teftamentary or Matrimoniall, For in theſe two cauls 
neither then, nor at any cime fince (asin pattis afore ſhewed 


_ wasirvalawfull, for Lay men to make acknowledgenient a! 
. depoſe in a Court Eccleſiafticallypon othe , theugh it rouchel 


goods and chattels. In matters 7e/ſtrmentary,as in Probats,and 
in /egactes of poods and chattels in demaund; in matter of inm# 
zaries,and of accounts of the deads goods andchattels, Inmit 

tet 


Partiz, ' proceedings in Courts Ecchſiafticall. or 
oniall , as in money promiſed with a woman in mariage 
a» is more fully ſhewedin the 3.C hapter. And ſo this — 
fmply prohibitotie of all Recognitions and Oathes(by lay men)in 
Eccleſiafticall Courtes , excepting thoſe two cauſes : but onel 
forbiddeth Recognitions and oathes in other cauſes made or taken, 
chat doe touch debtes,goods and chattels,or other ſuch lay contratts, 
and all citing of parties to take them,or which haue taken them, 
and all _ or compelling of wyeſſesro depoſe touching ſuch 
contrats about con and chattels : though confirmed by faith 
or othe of the contraRtours, 
Nay there is ſtrong evidence to be brought ; that not many 
ſcores of yeeres,before the 9.of Edward the 2.(when as Articuls 
Gleri were enacted, whereupon that Prohibition is ſaidto be fra- 
med)the Clergie both yſed, and thought they ſhoulde haue 
wrong tobe barred from hearing all breaches of faith and perin- 
- #mieariling of,or touching what cauſe ſoeuer : ſo they dealt not 
with the very Temporal cauſes themſelues whereupon ſuch fairh = 
orothe was confirmatorie. J1f(faith a Conſtitmtion * Proninciall of , Co. ztema 


Canterbary )perhaps our Lord the King in his Attachments,prohibi- in Concilio apud 


tions, ſummons, ſhall make mention not of tithes,but of right of Patro- LR = 


| GG _ & _ ER wit: Mk EE a: RV>=k«& I. > 
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nage: not of breach of faith or perinrie, but of chattel:: not of Sacri- 1260.tempare 
lege,or diſturbance of hberties Eccleſiaſtical, but of treſþaſſes of his "© 
ſubiefts the correflion of which he affirmeth doth belong to him: then 

let the aforeſaid Prelats make known unto him,that they neither take 

coniſance, nor minde to doe, touching Patronage , chattels, or other 

things belonging to his Courts : but of tithes, ſmnes, and other cauſes 

wmeere / veer ehay, x. to their Office and Inriſdiftion, Where- 


by we firſt gather,that the Common Law herein was notthen re- 
ſolutely agreed ypon; in thar they conceiued,this allegation tou- 
ching faith broken and perinry, would ſatisfie the King and his 
(onrtr, And ſecondly thatthe Kings Writs of probibition and At- 
tachement ( in this behalfe) were then awarded, but for faith and 
other made, concernin o goods and chattels , becauſe by that pre- 
_ ,the coniſance pd was drawen into Eccleſiaſtical 
ourtes, 

Idofinde in anold written parchment booke of ſtatutes,rea- 
ching downe butto H.5.death; many matters of marke contei- 
| nRedamongs the ftatures, As among others there be,regio c0r- 


Q_ ſuetudines 


ap,2, 


92 Cs Apologie of certaine Chad. 2; 
ſuetudines apud Claringdonpromulgate. which (as is there rehear. 


ſed) wereby K. Hemry the ſecond, propounded in Parliament yn. 
to Thomas Becket,then Archbiſhop of Canterbury long before thac 
Proninciall conſtitution, Moſt of which , he did condemne by his 
cenſare,as preiudiciallto the liberties ofthe Church : And thisis 
faid there, to haue bene the originall cauſe, firſt of his baniſh. 
ment,and after of his death. But ſome of thoſe cuſtomes, Becket 
did tolerate; whereofthis is one,ſeruing to our preſent purpoſe, 
viz. Placita de debitts,que fide interpoſita debentur vel abſque inter= 
poſitione fides, ſent in curia regis, Hoc tolerauit, 

At the cnde of that Treatiſe it is ſaide ; that fowre yeeres after 
Beckets death, viz, 11 7 4.of Chriſt ; the King repenting himſelfe, 
did together with the Prelates and great men of bis khingaome,abro. 
gate and condemne thoſe enill and vniuſt cuſtomes ; appointmg one 
thoſe that were good to be thencefoorth obſerued, Tet ( laith he) ſome 
of thoſe that were ſo abrogated by the king , and condemned by the 
Church; are ſtil: obſerned in the kingdome. If this be with the kings 
Oy and allowance , let the King looks to it , far God hyows 
eth i. 

The chiefe cauſe why Inoteit is this: that it was euen then 
thought a (%ſfome ofthe Realime; and by Becket himſclfe allows 
able and tolerable; that Pleas of debts, though faith or othe wer 
ginen for their payment, belonged to the Kings temporall Courtes, 
Next is,that hence may be gathered, how the Recognitions and 
othes forbidden to be made in Courts Eccleſiaſticall by the Writs 
which we here diſpute of; are to be vnderitood of ſuch ofthem 
onely, as concerne debts or chattels; ſauing that in cauſes Teſta 
mentary and Matrimonial onely , they may be there made and 
acknowledged, alþbeitthey concerne debts andchartels, | 

It may alſo appeareeuidently,that the Recogmionsforbidden 
to be madein Courts Eccleſiaſtical in any cauſe ſauing of Teſi4- 
ment or Matrimony, ought to be ynderſtoode of Recognition! 
and othes about debts and chattels. For lightly in cuery place, | 
wheretheſe two matters of Teſtament and matrimony are ipokel | 
of, there alſo debts and chartels are ſpoken of to this effe; that | 
in theſe twocaſes , Pleas of debrs and chattels may be handledn | 


: Bratton lib,$. Si ak Eccleſiaſticall, but in none other, Bratton ( who wrote | 


fore this Writte was framed ) faith * thus : Ss Cleric pete | 
| verſ® | 


| 


Petit.  proceedingsin Courts Eeeleffſticall. _ 
v#4ſar Clericum vel Laicun , debirum, quod won fit de Teftamento 


vel Matrimonio , ſequi debet forum Laicale,  And*againe alitle * biden + 


after :' Non pertinet ad regem Ow de catallis , que ſunt de 
Teltamentovel Matrimomo, Likewiie na precedentof a prohi- 


birion, be ? victh this addition : Nec teneatis placitum tn Curie * Thidem, lib.g, 


cap. 3, & cap, 
10.6 = 


Chriftianitatis de catallis vel debitis , que non ſunt ex Teftaments 
vel Matrimonio., 14 bob 


Inthe*booke of Ertrees the like is often found, as Attachia- 2 Prohib.8 
| tu fuitadrefpondendum tam Domino regiquam N.de placito,qua- ES 


re ſecutus eft placitum verſiu eum in caria Chriſtianitatis,de catallis 
& debitis, que non ſunt de Teſtamento vel Matrimonie. Andin a 


*copic of Conſwtation there: callide machinans impedire, ſugge- +4 Conlultar.2; 


renſque in Cancellaria noſtra ipſum traftum fuiſſe in placitum coram 
hr in curia Chriſtianitatis , de catalls & debitis que non erant de 


Teſtamento vel Matrmonio &c. Yea, and in 5the Regiſter it is 5 Regiſter, 


ſer downe more plaine a great deale in a copie atlarge of a Pro- 
bibition,ypon the ſame point, and with the ſame cauſes excep« 
ted, being the next following to that which wee ( principally) 
doe heretreate of, For the very worde of Recognitio before an 
Ordinary , is there vſed and applied to a debt or comtratt tonchin 
goods and chattels. Cumrecognitiones debitorum ( que non ſunt Z 
Teftamento vel Matrimonio) ad nos, coronam e& dignitatem no- 
frram ( & non ad alios ) pertineant in regno noſtro: & executiones 
earnndem per nos & miniſtrosnoſtro; ( & non per altos ) fieri debe= 
ant: aciam ex querela I. acceperimms quod vos ipſum IF. ad vigints 
ſolidos , quos coram vobis nuper in curia Chriſtianitatis recognonit 
ſe debere «A. eidem e A. ſolnendos intra certum tempns iam prete- 
ritum monuſtis,c& in ipſum I.pro eo,quod predifios viginti folidos m< 
tre tempua preditium , ad monitionem veſtram foluere recuſanit, 
(quanquam hninſmods recognitio Teſtamentum vel Matrimonium 
non tangat ) ec.excommmicationis ſententiam fulminaſtis & c.490= 
bs prokubemmus,cc, Andthe very like words, tothe ſame effeQ, 
and with like exceptions, are there vſcd in the fueprecedents 
of Prohibitions, next in order following. | 

Andin the olde written: Regiſter ( afore ſpoken of ) there be 
may coptes of Prohubitions ſer downe; in all which whenſocuer 
thatexception of cauſes Teſtamentary and Matrimonial is men- 


tioned,that clauſe de catallis & debitis que non ſunt de teſtam. &C, 
Q_ 2 


commeth 


_—— 


ym 


orig, fol. 46. qua + 
ter. & 49.4, 


$ Regiſt,in Br. 
origin.fol, 46.b, 
& 49-4.in fine. 
6 Regiſt.in Br, 
Og. tO 54.4 


7 Abridgement 
of the ſatures. 
Prohib:rion 7 


v4 . - An Apologie of certaine Chap.r# 
commeth in-withall, Inthe printed Regiſter among the Writs 
inBr, ' [adecral, we have theſe * words : Quare ſecnti ſunt placrtumn in tu. 
Iudic.fol.3Þ.2. yz Chriſtianitatis de catalls & debitts que non ſunt de Teftaments 
» Ibid, fol. 39.2, vel Afatrimonio, And againe :* cumtraxiſſet inplacitum in curia 
Chriſtianitatis de catallis & debitis , que non ſunt de Teſtamentovel 
Matrimonio &c.prohibitionem impetranit.We haue further,inthe 
3 Regilt.in Br, Regiſter of origmnall Writes , to this effeCt : 3 Q watenms ad corre. 
ongin.tol.57-D ftronems anime 5 non placita de catallis &f debitis concernunt,gc.li. 
cite ex officto procedere poteritis, ec. And in diuers other Writs of 

+ Regiſtin Br, 4 Conſultation thereto this purpoſe : Prohwbrtionem noftram i 


ftianto teſlifie,abour chattels anddebrs, not belonging to teſtament 


tranit; aſſerens ſe trahi mplacitum in curiaChriitianttatis, de catal- 
lis & debitis que non ſunt de Teſtamento vel Matrimonio.erc. In- 
ſo much, that this 5 Writ is entituled-as by hisname thus: Proki- 
bitio noſtra,or regia de catallis ec. 

I finde a Conſultation in the® Regiſter, where is rehearſed : that 
certaine Lay men of Coxentree were by compulſories, called into 
an Eccleſiaſtical Court, as neceſſary witneſſes (1n trueth)in a cauſe 
of legacie; yet they to auoyde apparance, and to obteine a Pro- 
hibition; ſuggeſted that they were drawen into the Court Chris 


or Matrimony, Now ifthat meaning(ofthe Writ in controuer« 
fie ) which we here impugne, were true ; what needed theyto 
haue mentioned chatrels and debts ar all? for then,the other part 
of their ſuggeſtion (though falſe) had bene (in Lawe)ſufficient, 
to haue obteined the prohibition, viz, That they were called, Þ 
gainſt thety wils,to teſtifie in a Cort Eccleſiaſticall, rouching mar 
ters, being neither Teffamentary nor CMairimoniall, - Bur ſeeing 
they were driuen to. pleade both: it argueth, that citing ments þ 
take othes, and to depoſe againſt their wills, in any other canſc 
then thoſe two; is not ſimply and abſolutely orohibited; but fot 
that the matter concerneth chattels and aebrs,and yet is neither 
Teftamentary nor Matrimonial. And therefore not that(whichof Þ 
lare is enforced ) but this meaning ofthe Writ by me deliuered, F 
is the true interpretation thereof, 
The very Writte it ſelfe ſer downe by 7 Raftall ar large , doth 
eſtabliſh this interpretation : Rex Epiſcopo Norwicen(s &c. ſals- 
r6, i Cans cognitiones placitorum,e+c. ſuper tratis Recognitionibs | 
Laicam feodum: contingentibus & rebaus als ac cauſis +” 
C3 ET & alyi 


Parti proceedings in ConvisEceleſcaſticall,) "55 
(+ abs catallis of debitis (que non de teftamento veimarriminie)ad 
coronam ( dignitatens noitram pertineant ec for, if Inraterecog- 
»itio(being in the ſame writ)ſhould ſignifie a diuerſe thing:then 
mu# we needes ſay,that the recital fpeakes ofa matter to be re. 
medied, and yet theremedie giuen 1s of anothernature, and ſo 
n6tpurſuanttorhe former, * _ oi dh ns 6, 
| Furthermore, the/tenour:ofthat writrunneth to the Biſhopof 
Norwich,and to his eArchdeacons,g4c.yerthoſe wordes thereof, 

whereupon the doubt riſeth) are not directed to thery, as if they 

d be charged thereby (which had bin moſt apr, ifany ſuch 
thing had bin meant)norſo to cite lay mer,orthat they ſhouldnot 
chargethem with ſuch oathes,orrhat they ſhould not ſuffer ſuch 
Recognitions to be made afore theme: but it is there ſaide,thatthe 
King had commaunded the Sherife, that be ſhould not permit, 

larci conneniant in aliquibus locts ad facieudas recopuriones, 
&e.which vſe of the wordes »e /aiciconnentiantand the changin 
ofthe perſons, argue ftronglythatir was meant offſich recogns- 
tions of debts andchattels, and ſuch oather,as Lay men-ofthem- 
ſelues were willing ynough to make; and therefore had neede 
of ſuch reſtraint, by the Sherifes authoritie, which their yolunta- 
rie perfourming thereof, without. vrging by cenſures; is alſo ar- 
guedby that which is there ſaid ofrhe: Orainaries accepting at 

La mens hands of ſuch things: viz. vobis pramiſſa, & alia conſe. 
wilia , in partibus tlks , acceptantibus, This of their wilhngneſſe 
without conſtraint , is alſo prooued by the wordes immediatly 
following the point in controuerſfie, viz. ef ne ſuper hninſmod feo. 
dir. debivns & catallis, cor am wobus & alhs indicibus Eccleſtaſticis, in 
preivdicium iurſdittioms notre regia ad coronam & drnitatens 
noſtram ſpeftantibus, ſubtre prafumant, = oo 

Whereby (asin a thing needefull) Lay wen are chargednotto 
dare or pre '$c49 in any other cauſes before Ordinaries ro make 
any ſuch Recognition or oathe , touching goods or chattels, preiu- 
dicialltothe Crowne't by which wordes , this onr interpretation 
is expreſlely eſtabliſhed. Nowe.if thoſe wordes is the copic of 
the Prohibition and of the Attachement in the Regiiterſhalbe ob- 
ieQted againſtthis, viz, Ad citationers talis Epiſe. And thoſe, Ipſis 
inuitic:] anſwere,that for many abſurdities thereups following, 
which are afore noted; theſe wordes cannorftanid with the writ 

SEC Q_3 in 


2 Pro huiuſmodi 
rebus(per vices) 
trahitis coram 
yobis.Prohibiti- 


in Raflell,norwich the interpretaris that is by ſomeof late 
Burvnderſtanding them: (as 1 declare) of citations wr yak 
riesto make anſwcre or teſtifie by oathe,concerning charte/s an 
debtes, not belonging vnro matter teſfamentary or matrimonia 
maketh al moſt aptly to agree together. For whether we ſay,thy 
Ordinaries then yſedto cite all in generall of their Dieceſſe, why 
had madepromuſes or contractes 1n lay cauſes, by worde onely, 
(or by writing)to come and confirme them, by their faith giuen, 
or by their corporal oathes before them, for better confirmatia 
and ſecuritie of the bargaine , as ſome wiſe and learned hai 
thought very*probably:or whether they be mcant of citing pat. 
ties to put in their anſweres by oath concerning ſuch chatrelr 
debtes in demaund, confirmed Pl faith or oath giuen; or of wit. 
neſſes being not willing to depoſe in thoſe cauſes, or of all thek 
three: itis aſſured,that he,who findeth himſelfe grieued thereby, 
wilbeyawilling: andchatalbeit the ———ng of ſuch Ordinary 
beropuniſhthe finne onely; yethereby (per ob/#qumm) the cond 
{ance of /ay contraftes wilbe drawen to etc/eſ.courtes, and ſothe 
Kings courtes (vnto which they properly belong) ſhall _ 
be eacroched vpon,& preiudiced, But this cannot be truely ſai 
touching matters of meere eccleſiaſtical coniſance, being neither 
teftamentarie , nor matrimoniall; though /ay men be vrged by 
courtes eccleſ;toantwere or teftifie in'them vpon their oathes... 
Beſides, what damage cometh to the cauſe nowe by vs defer» 
ded;if we fayhar the. abſurdities following vp6 ſuch their intev 
pretatis being notafore wel weycd,& he out of whoſe copythy 
Regiſter was printed, vnderſiading tas they doe; was contentto 
adde thoſe rwo clauſes, for an explanatis ofthe ſaid writs,accot, 
ding to his owne meaning;orthat he was willing they ſhouldſo 
be ynderſtoot{2which perhaps enduced himto make ſuchabrick 
mmm 6 folong a writ. For it doeth not appeare,that be- 
fore the imprinting, it was peruſed & allowed by any the [udget 
then; being; or by any others,depirted by publike amhoritie, 
the reuiewing and correRing ofit, No Joube ifit had bin(thatl 
ſpeakeofnothingelſe)ſo many groſle enorsin the Latin both+ 
gainſt cogruity & al ſenſe, as in everyleafe (almoſt)of the copie 
which the Printer followed,are to be found; could not haue lo 
eſcaped, withour cegrolement and amendment, Burthe forms 
RET Y S-4) WOrdes 
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Partg2i'  proceedingein Courts Exclefpafticall. yy 
wardes ſet downe- by Reſ/z//atlarge.in the writ inſelfe (where 
veicheroftheſclaſt reciredclauſes = to be found)are 0 2 
in chis point,to be dimmedby any ſuch light colours.Butifhere. 


| «a a5 fired (asthe authour of the Treatiſe doth) 
that 
flicall 


es may.take oath & depoſe willingly, in other eccleſia« 
caules,at the requelt of fome of the parties: I muſt then call 
totheir minde, that I hauc ſhewed afore, that (following their 
one interpretation they may not,though they be willing, Yea 
though witneſſes might,ifthey were willing;how can arcaſona- 
ble man entend,thatthe partie to be ſued, will comein at all, but 
much lefle anſwere, ifhe may not be copelled vnito neither: viz. 
neg, ad recoguitionem facienda,neg, preſiands ſacramenth; as Fitz- 
berbert (in his natara breaif) allo doeth vnderſtand andreade ir. 
And the wordes reach ynto all {sy perſons , not diſtinguiſhing a 


patic from a witneſſe. | 
: Againe,by that their interpreration apts ray & oath,they 
could neyer haue ſuch witneſles that be indifferent , as in part 1s 


afore touched. For if witneſles may not be vrged to ſweare or to 
anfwere further thenthey liſt themſclues; then will they onel 
anſwere to the matters propounded by bim who Ku pore 
them,and wil refuſe to me the [nterrogatories propunded by 
the other partie for his defence , by whom they were not reque=- 
ſtedto come, Which courſe (vypon the matter) taking awayall 
teltimonie, that ought to be indifferent for either parrie, in ſuch 
pertinent matters as are tobe demaunded; is contrary tothe lawe - 
- are, of nations, and tothe yery qualicic ofa witneſſe. . 
ecing ſaith:" $i teſtis depoſuit pro wna parte, mterrogatus pro alia |, Deciuiinl.a, 
noluerit reſpadere, ill Ales, Lani/b = deber; Argye oa  =—>—_ 
rimere veritatem. And ſo the courſe being molt yhreaſonable, = 
that whereuponit followeth , muſt needes be alſo very abſurde, 
andagainſt Iuſtice, By all which premiſed diſcourſe, it is made 
| (Thope)manifeſt, whether Firzherbert had good ground out 
| of that fourme of Prohibition and eAttachement to * gather; * Man.cu hook 
| Ivtonely that Ordinaries muſt expreſſe a particular canſe in all ING. 
their Ctations; but alſo , that fig expreſſe any cauſe at allin the 
Citation , that (it ſeemeth by that write) it muſt bee a cauſe ma- 
* Irimaniall or teſlamentarie. For ſecing they haue none other 
Mcanes beſides Cztations to ſummon men to their Come : 
| et What 


2 M.44.E.3- 
fol. 32, 


2 M, 33.H.6, ; 


fol.14. 


What is thisi kittercolleQion{buile but ypon a doubtfull 


ctice againſt crimes ina farre-more ample, and x mayo m 
- . ner,theneicher nowe isdopezorwere meete tobe ſuffered, - 
_ . - . Inthe bookes ofthe Commonlawe Tfinde alſo ſome caſes, tht 


| afier yon ſhewing the Libell, which prooued that it was for rhe 


ming elſe then an-affeucration implied; that none other oft 
couch (afore) proucdzo be of ecclefiafticallcomlance; ſhallay 
be'dealr in;by any court ecclefiaſtical/? and to (vpon the mane 
in no courtatall; forthat zemporall courts be our of inrjſaiflion 
thoſe matters. Which howe 1t may be defended from grofſe 
ſurditie, I would gladly learne from any, that patroniſeth this 
inion. Bur if the lawe wereſo in deede,that none ſhould bec 
ed.into eccleſiaſticallcourts, but for thoſe two cauſes: I marucik 
what the Preſtyteries (ſo much dored after ef PRey by ſund 
fauourers of this interpretatron)would doe here inthis Real: 
whentheir Co#oria/power ſhould beſolopped,that they coul 
not call any man before them , bur either in refFamentarie cauſe 
(which they make inother mens dealings to be meere Cimilc 
ſes)or matrimoniall,nany of which alſo they now ſeeme willy 
to abands,as temporal matters?for they-ſhould be driuen, ei 
to be kings of molehils; orelſeto preache inthe moſt ychemen 
veinethey haue, againſtthatlawe and thoſe magiſtrates, whid 
(in ch fret) would reftraine them : as if they were both en 
chriſttan,at kaft for hindering and ſo impounding of the prete 
ded gouernement of Chriſt : that thereby they might at leng 
be ſer at libertie, to deale intheir Conftories again all 
wharſoeuer , according totheir owne platfourmes. Yet 
they ſhould deale'very ynequally; becauſe they will-not noi 
ſuffer that, vnderthis gouernment; which themſelues would 


giue ſtrengrhtothis interpretation. For ax * Attathement vpn 
Prohibition was ſued , becanſe they ſued in a ſpiritual Coxrt for hy! 
and money, which touched neither matrimonie nor teſtament : « 


and oblationsjaconſultation was granted,” 
 Likewiſe* a Prohibition was ſued foorth of the Channeery (div 
fled to the Infticesof the common Pleas) to make an Attachemen, 
becanſe the defendant had ſaed the plaintiffe in the ſpiritual conn fi 
debt which did not touch matter of matrimonie nor teſtament, whete 


of the coniſance belongs te the Kings Court : and thereupon 4 46 
« cones Sh NINO JOTE® matched cmd es agats #5. iti 


Parks procerdingsin Conries Eceleſiafticall. «9g 
| | exz#, Whercin iris woonh'the noting, 'that 


I will not 
brenimns,as if he ment co have it ſound, thatno matrer ar all; but 
eithet watrimeniall or refFamentarse; might be ſuedin court ſpiri- 
tuall, whereas by theſe rwo reports it may appeare, that Prohibi- 
tions did notlie in this reſpe& for thatrhe parties were ſued and 
called into the eccleſiaſtical court _ their wils in any other 
cauſe whatſoeuerthen thoſetwo: bur onely, for ſuing there for 
chattels & debt, which did touch neither matrimony nor teſtament. 
Whereof may bee gathered, that euer fince the frſ framing of 
this writ, cithernone it this point hath knowen the lawe, yntill 
Fitzherbert (for nd eft inflandum inpropoſito: ) or elſe thoſe words 
doecaric anothermeaning then is now fathered ypon the: which. 
that they doe both in the affirmatiue for ours,& negatiue againſt 
. theirs (Thope) is fomewhatplainely prooued. And thereforc we 
| - tay conclude, that theſe two laſt opinions, the owe for not citing 
# anyperſon, in any other cauſe then theſe two: the other for »oe 

citing laie men,&f for not urging them to take oath,jn any other cauſe 
 occleſiaſticall whatſoener, but either teflamentaric or matrimoniall, 
arcyoydofall ground of law : nay are contrary to Statute lawe, 
to Commonlawe, topraQtiſe for time immemanall, and alſo 
vatoreaſonin ſome fort. 


| © That indpement of hereſie ftill remaineth (at the Common law )in 

| - Indpeseccleſiatticall: and that the Proniſo touching herefie ,in 

the Starmte,1 Eliz.cap.1 ts ohelyſpoken of eccleſiaſtical Com- 
wiſſioners thereby ized, 


Cc He two other opinions remaining, that reſpe&t. 
Ns matters, handled by Beclefrafticall juriſdiction 
9. (and come nextto be treated of } for the affini- 
| tie ofthem, and becauſe they both depend vp- 

on one and the ſelfe ſame grounds, Ipurpoſe 


Y y "0 on? (brieflic) to handle together : viz. whether the 
| IMugement of Hereſit owe: licth rather in the Common lawe, then 
OR R Eccle- 


Filzherbert (ad his Abriggement)leauerh our theſe words (for ' Firth. Froti 
dh) comvery tothe bookeirſelfe at large, andalſo *to Brooke. » north Greats. 
fay it was to gitte colour ro his opinion in his Natura Þition,nu, 6. 


o 3.Eliz.cap.1, | 


* Pirzh.in nous 
nat. br.fol, 269.D 


$8 2.H, 4. Cap.15. 


MW 4 2.Eliz.cap,r, 


1089 --» AnApelogicafeertaine'r-" Chupid 
Eccleſiaſtical; and whether nothing may atthis dey be adjndgedbe, 
refie,but according to the fatute primo ofher Maicfhirrreignecq 
jathe true vnderitand: got that ſtatute;the decifrion ofthelerwy 
opinions will whohe reft.It ſeemeth by thelatrer, the auchoref 
them thinketh, that before the ftarme,2.H.4. Ordinarics ar-qh, 
Common law might not by their;uriſdition Ecclehiaſtical;pro, 
ccedtothe condemnation of an heretike: andcherefore (ſeeing 
all former ſtatutes made againſt heretikes, ſtand now repealed} 
he gathereth;thar no heretike may be delt with, but accordingy 
the {aid Ratute,made inthe firſt yeere of her Mareitres reigne, 

' This opinion (it may be) he gatheredout * of Firzherbert his 
Noua natura brenizms ; yet 1 thinke rather, ic was his owne coi 
ceit,both becauſe he doethnotalleage Fitzherbert forit; and for 
that Firzh, leaueth (cuen atthe Common lawe) authoricie inthe 
whole Conuocationof a Proxince,to.condemne an heretike, al, 
beit hethere alſo hold,thar (at the Common lawe before ſuch ft 
tute) a Beſhop in his dicecefſe, could not fo condemae. Bur I haue 
ſhewed in the twelfth chapter hereof, by very great and good 
opinion,the law in this point to be miſtaken. For proofe thatitis 
{o,I alſo touched it ſomething inthe 8.chapter. | 

- , Forinthe Preamble of the ſtatuteitis thus conteined : The 
3 dicxceſſans of the realme they complained that they could not by thet 
inriſdiftion ſþirituall (without aide of the rojiall Maieſtie) what? na 
atall? Nay, but not ſ«fficienth correft, nor reſtraine the maliced 
heretikgs : Why ? becauſe they wanted authoritie at all to deal: 
with them ? No, but becanſe the heretikgs goe from diceceſſe to dic 
ceſſe,and willnar appeare be fore the dicceſſans,but contemne the keie 
of the Church,and cenſwres of the ſame. So that, had it not benefor 
their Pugitineneſe, theirrefu/ſmg to appeare, and contempt of the 
keies; the ordmarie dixceſſans had [nriſdittion | elegans ro corre@ 
and reſtraine them, In which reſpe&, and for better afſiRanceol 
their former juriſdiction, it was then firſt prouided, that heres 
tikes ſhould beattachedand impriſoned, Otherauthorities oft 
of we wh I there (intheeight Chapter) alleaged alſo to th 
C | | 
[The wordes ofthe Statute made primo of her #X{aieftie(from 
which this ſecond opinion is gathered) doe make the matter 
clecre;thatnothing Semple mcam, butthat A 
U 


Pats proceettinr1)nConpres Bicleſoaiticall. TT 
efryene Racoonte totharAct(termedby the'com- 
monpeoplethe bigh | | iou)ſbal not haxe authoritte to ainage 
aly matter or ranſe to be hereſe, bus onely ſuch, as hath bene ſo ad*+ 

ped, by the anthoritie of the Canomcall Scriptures, or 6 by the firſ 
1.9 generall Conncels,or by any other generall Conncell; wherein the 
was declared Hereſie, by the expreſſe and playne woraes of the 
onicall Scriptures. Sorhatthe'muritdiction of Ordiraries, and 
bfthe Connocation, ſtill remaineth as it did afore at the Common 


WC. 

ButI muſe greatly what colour or pretence he could hauc, 
to gather the firſt. © theſe two opinions our of the aforeſ: ayd 
words: fordocth he or can he thinke, that:the ordering, deter- 
mining oradiudging of 4 matterco be Hereſe by the Conmiſſio- 
werceccleſiaſticall (there ſpoken of ) is a iudgemeat ar, or accor- 
dingtothe courſe ofthe Commonlawe, as the Commonlaw is ta- 
ken an viuall fignification ? Or ſhall it be imagined, that where- 
ſoeuct any matrer by occaſion comes into bee mentioned ina 
ſtature (as for *example,naming matters of faith, memioninger- : « ;.tliz,c,12, 
rors in doQrine, or the doftrine of the Sacraments) that the de- 
termination of all ſuch points,and what and how many ſpeciall 
matters, are conteined vnder thoſe generall heads whatſocuer; 
ſhall(by reaſon of ſuch incident mentioning of themina ſtatute) 
be put ouer tothe iudgementota /xrre, or tothe determination 
of Temporall Iudges? What other may canceiue;I know not; for 
my part, Imuſtcake it (till I be berter informed) to be ſoſimple 
aconceit,as is worthie rather to be diſmiſſed with laughter, then 
tobe confured with fiutherreaſon,  —» Yank 11 
— OINETES CHAP. XI1IL._ Mn 
' That by the Statute her Maieſtie may commit amthoritie, and na- 
" "tarallborne ſubiefls may take and wvſe in Eccleſiaſtical cau- 
'  ſerattachmentsjmpriſonments, and fines. | 


He next opinion that comes td betreated ongs: 
= Whether the Queens Maiefhte by berdetters pa- 

n= | tents under the great [eale of Englani,, may an- 
a1-19= 0 & 7horiſe the w/c of any other procefſe.in matters ec- 
v5.56 ll Cleſraiticall then bycizationasby letters myſſine, 
—_— —_— ct, {uch Ry 
Rt 2 OUTNcTI 


LE ET—R—_—_— y—_— mere men Ou. oo0E ht Us 
<4 4 _ a—_—cth- _ 
"WIS 4 > 


' * Magnachana, prounded ypon * theſe words of CMagna chartayiz.No free mas 


Ccap.39. 


& pall alibi, 


102 An Apologie of certaine  _Claoday 
other two of the ſame author,8& depending vp6the ſameſtring, 
whether her bighneſſe may ſo authoriſe the w/e (in matters ecclefu 
ſlical) of any other coertion or puniſhnet as by fine or impriſonment 
Theſe opinions if they be not well grounded vpon lawe, ſceme 
ro me to touch her Aſaieſtres prerogariueroall,and ſupreme ga. 
uernment (that wasycelded ynto her highnelle by (tatute) yer 
deeplie ; wholpcuer be Amthor of them. 
And if this authoritie that is hereby impugned,be (in truech) 
a preheminencevnited and annexedto the [mperrallcrowne of thi 
realme,by Parliament: and ifhe be a man of any _—__ that 
hee hath taken the oath of Obedience) let him vie good aduile. 
ment,how it may Rand with ſuch his oath and allegeance. T 
are pretended both by the Treatiſer and the Nete-gatherer to by 


” 


ſhall be taken or impriſoned, or be diſſeiſed of his free hold or lebertity 
or free cuſtomes, or be outlawed, or exiled, or any otherwiſe deſty 
nor we ſhal not paſſe vpon him nor condemne him but by lawfull indgy 
ment of bis peeres,or by the lawe of the land, Whereupon the Not 
gatherer alſo docth colleQ, that none may be attached, but ſuch 
2s be firſt endired. But the end why this law was made, and the 
time when it was made, are needfull co be conſidered, The end 
was this,that the K:nps of this realme ſhould not chalenge anin- 
finite.and an abſolute power to themſclues,(as ſome kings elſe. 
where did, & yet do) without iudgement & lawful proceeding, 
totake away any mans mJ amt ot or lands. 
Andit was acſuch time when the kings themſelues thought, 
that iy your eccleſiaſticall, vas not (in right) no more thenit 
was in fa& atthattume belonging tothe crowne : thezefore in 
that it is here ſayd, #ee will not paſſe vpon hims, nor condemne him, 
but by lawful ind ement of his peeres,or by the lawe of the land; itis Þ 
manifeſt, that the wordes haue no relation to [ariſaiftion eccle- 
fraſticall: for that which was done by that [riſd:lron, was not 
(at thar time) rakento be done by the Xing or by his authoritie; | 
andthe lawes that eccleſiaſtical ludges prati ed, ; were notthen | 
holdentobethe Loves of the Land, or the Kings lawes; as (lince | 
the lawfull reſtitution of the ancient right in that behalfe to the 


*c.Eli.cap.2, crowne} they be often called, The* Kingsor the Queenes ecels | 
ſtafticald (over. $1454 49 & ' ' £3 W oh + 4 


a gf * 4 4 Ch 
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Parti proceedings in Canyts Etelefiaflicall, 09 
. |Inithe Precenble+ otalimtiternadeinking Heerbeeights 
time, it is.rothis effect taid :4har the people 'of this) Reatme ;havg 
bound themſetnes by long ſe and cuſteme, t0 the'whſernance of cers 
teme mans lawes (beſides thoſe which were ordeined in this Realme ) 
not as to the obſeruance of the lawes of any forren Premce,Potentate, 
or Prelate : but - par EE & _ lawes ofthis Realm, 
oripitially eſftabliſped as lawes of the ſame, by the ſufferance of Ky 
Loi and cuſtome of the people, arid none atherwiſe, Ao 
litle after, mention is there made, of ſuch lawes humaxe, induced 
into this Realme; by the ſaid ſufferance, conſents, and cuſtome. This 
is brought to prooue; that the Parliament or ſuch as it ſhall antho- 
rize, may difpenſe with thoſe, and with all other humane laws of 
this Realme : for ſothey be termed, Whereupon,inthe body:of 
the ſtatute, enſued char authoritie,which the Archbſhops of Can. 
rwrbarie have, of granting facalties, &c, And therefore the hw. 
mane lawes ({poken of inthe Preamble) are thoſe Canonlawes; 
which by ſuch ſafferaxce, vſe, and cnſtome are (now) as the acon- 
fomed and ancient lawes of this Reatme, original eftabliſhed'as 
lawes of the ſame : howbeit bythe meanes aforeſaid, butinduced 
intothe Realme, and nothereat firſt mude nor ordeined. | 


t 25.,H.8.ca.21, 


There is? another ſtatute alſo, made1n her Maieſtics time zh * 5,Eliz.cap.zg, 


the Preamble whereof, they be called the om faſticalllawes of 
this Realme, 'So that when-whole Parliaments do adiow them 
tobe lawves of the Realme, yea & thar for proofe ofanother point 
| perhaps dourfull : we may then well make butlight account of 


allthe Treatiſers exclamations tothe contrary, who callerh'thE 
firange tnwes'and forren lawes ec: fo long as we meane bur of 


loch Candn;;as bane bene of long time oſed;anlbe* nottothe dams , ,, 111.19, 


mape or hitrt 'of the O neenes 1ſaieſtiesprerogatine royall; nor com 
| _ or repugnant to the lawes, ſtatutes, and cuſtomes of the 
Furthermore, it is well and notoriouſly knowen;that procee- 
| dings and condemnations- Eccleſiafticallin-ordinarie Courts 
| were never made by the indgement- of 4 many peeres, wit. by a 
Farie: and therefore thoſe words rehearſed,” cannot beſo farre 
| Extended, as to inchide that inv3ſdiftion, Yer as inſtitution vnto a 
| benefice, bothbefore'& after Fſagna cherta, belonged alwayes 
; (etelefriſtiraltperſorsand mnriſartion; ſo did alſo theHeſirurion 


3 or 


J094 


fromabenefice by the Commun'law :inwhic 


or 
arcs Bifhyjs (char clairmeinot the patronage )do alwayes pk 


toa Quare , thus} Nihil clamat prater inflitutionets o1 


. Pitmtionem Chricoram, vt Ordmarins in difla reftoria de «A, q 


whereby may appeare; that a man might (by law) be put ow 
his rei 7being his frecholde) or Vaal ds Ariadne 
the forme of charitature. 'Andrthis(by the way)may alſo 
how vnſound”a colleQion the Nore-gatherer maketh, out 
thoſe words of Magna Charta; where, becauſe a benefice k 
feeholde, he would inferre that a Clerke may not be deprived 
his benefice,but by a tudgement at the Commmenrlaw. ;. 

I hauealfo prouedin & chapternext afore, andin the eig 
and therwelft chapters; that an Ordizarie in his djeveſſe (eu 
at the Common law) might condemne a man for hereſie; when 
upon- (after committing tothe ſecular power) ſuch an her 
was put: to death, by burning : but this was not done by 
Sndgement of his peeres,and therfore thoſe words of Aagna 
14,are no way to becconſtrued of an y inriſaittion ecclefralts 

Furthermore, beſides t of a mans peeres, there ig 
ded, or by the Law of the land; which permitreth other triallth 
by Peerer: as by battell, &c. 

Now ſeeingall iuriſdition and entharitie] inthis Realme, 
well er as temporal, was cuerin right, butnowis 
(iultly) acknowledged; and is # fat?, vnited and incorpe 
vato the e70wne of thisRealme :thereforeinquite,w hetheryp 


| =_ iſesit wy not be probably ſaid (albeic notaccorw n 


viuall ſpeech) that aiudgement duely giuen by4he iu 


had deionreeleſs Preklles given <3 tel of the land? Bur, thisclo 


eerather miſt, which . maar ry is alſo plajnely diſpel 
bythe farlt chapter in Afegna Charia : for thereby is made fl 
diſtinQtion and ſeuerance, betwixt the grant there mads to'Gd 
{with confirmation of the Church of Eng lands fitedome, rights, al 

Shenties for exerwere) from thoſe grants thatare after mage, 

ther the fraemmen of the whole meer. thereſt ofthatcharterch 
that the iwrifdiftion of the Church, can'not be intendedto8 
meantin-anyof all the reſt; except it be particularly expreſſe 


Yet if thoſe words were admired to be meant and Breich 


Gard yn$0; that iLfaen alto, will nor fiatutes madeby 


the Parliament, [know not how truly,*.chat che: Commons zh 

teda petition, that Lollards arreſted bythe ftatuts of 2; H, 41 ſhould 
be baited, end that none ſbonldarreſt, but the ſhiriffe or'other lawfall 
officers, Bur he doth fully anſwere himſelf therein: for the kings *' 
anſwere was (faith-he) that Le roy & adaiſera;which is the forme 
of diſſent, that the Kings and ſonereigne:Q neeres ofthis Realme 
doyſe,whentheydiſſcator deny any ſtatute or petition in;Parlis 
ament offered ymio themco be confirmed foralaw: Whereby 
we ſeey thatarrefts &attaching for crimesmight be madeayichs 
fl out. enditement precedent;' and by others then the ſhiriffe &c; 
 andalſo,thar albeit Afagn4 Charta had bene tothe contrary, yet 
$ ana&-of Parhament comming after, might change: that law, 
Wherofifnced wereI could ſhew fundry other cxamples: not 
withſtanding, that which: the 7reatiſer putteth ys im minde of; 
viz.thatinK, Hg, time, there was a inſt ſent fe and «- 
nathematization, denounced by the Biſhops, againſt the violaters or 
breakgrs of the ſaid great Charter, But what if Biſbepsſhouldvſe 
the like authority now,to excammuricate indefinitely andaforc« 
hand; .allfuch as ſhall hereafter breake ſomeZenparalllaw? itis 
to'be. doubted; thar the Treawiſer would notin this! cafe. be the 

ſame man, noryetaffirme itto be aiaf ſertence; butwould ra- 
ther mo eth a Premunir , ends. INES 
wn - leis that par is parerm non habet imperiam : and none 
{# amhbority can > binde itſclfe by anylaw ; but that (vpon.gaod 
$ occalion and by like power)-it maybe abrogated-againe. Yet 
df how litle this: plea of ours is needfull-in'this caſe is: lufficicatly 
| ſhewed. Ycaratherthe defenders of theſe & ſuch like opinions 
{} 2gainſt the rights and liberties ofthe Church of Eng/and notori- 
| oullyknowenſoto bepby the reported lawes & cultomes there+ 
| of, tothemrharknowany thing in either :had need more iuſtly 

| tofearethat cexſure ofthe Biſbops,ifit be ſo inſt; if ſo be they cary 

| Wy feare at all or reuerence ynto the cenſares of the Church, 

which be ſoawfty inflited, as themſclues do yeeld.. | 

if © Astheſe opinions:do onely reachand ſhoot at the commiſſion 
xj Cclefaftrcall;i ro impoutdand ſireine RCTs ANT CIUE> 
WS >! »+} {1+ FY , (#) 


roo «uſd Hydogiraſdaveciness 
(6chatrouy a: ait0aMeg.90 chat her Maieſlie ſhould Ll y bak 
are ney thaſe herwbicts which arei 


| = _ without diſcouery, or any 


1 1.Eliz.cap.1. 
_—_ of this all and of the ſaid letter spatents, vnder your hig 
 norr beires or ſucoeſſe 
accarieny to the rqnour andeffett of the ſaid letter; patents wry me, 


in; wherbyche Stkeoofike fauorites ofcheſe men,mighrmay 

ſuch penaltie as 

ey.nced care —_— for rare x herein)ofihy 
alle words of the ſame fiatute, w 

ar Imay leg Ten feltnſapes neck 


ors, toexerciſevſe and execute all the premiſſy 


terlor cauſe tothe comrary, un axy wiſe . By which 
words; texor/tteraram,. is figntfiedwharſocuet tenent d [e, 9 
thatwhich rcotiteined inthem rby the effett of thy 
isvaderſtood; what ocuer is within thetrue and vnforced mes 
ping, ofanyfuch letcers patents. So that if attachment, fine, i 
priſon, &c- be cnhet in the letters patents expreſly cor 
ned(a3inwuerhthey be)-oryndoubrediyimearit by them; we 
their andexcerciſe of rheſe, ſhall there by ſufficicadlybe 
rantedandautborized ynto her Mai deve and tothe 
commiſſioners, for fo executing. Andifany doubt (othermi 
might be made, yer there berwoclauſes inthe words afore 
that becalledwerds five clauſule -4nddo thereforeh 
plymany'idefedts and wants in thieexerciſe ofa gtiſeifhromdee 
the Princesreſcript. The firſt of them are thoſe we 
Fullpower cf amthoritic + andthe other is, the generall nor cif 
tein 11anſcendents, viz of any matter or cauſe whatſocuer, : 
- Burtoallchisisanſwered by ſaine, thattheſe words, vis. 
rording to the tenonr atid affett of the(ad letters patents, do work 
thusmuch: thather Aaicftie need not grant af, but ſo mnchiv 
riſdiftion, as ber Highneſſe thinketh mee : and that ſo mat) 
orfew of them (fo theyberwo atleaſt) may thereby be auths 
rizedynder her Aatelbs, tocxcrcife fuck: earifahBion, Ir istfi 
that thoſe words. ſoworke and import fo.much: : but doethi 
heereof follow; thatnorking elſe is meats or.cam be compt6 
hendedthereby?. Nothing Caythe :) for other proceſſethes 
citation, or other cenſures or puniſhment then exconmmunics 
rien; eco her Adaieitie cannot commit ynto them: el{e-migh 
- ro bang wen; Wht2 is R_ a 


mory procentings iniCourys BdchefiaiTicall. Top 
giffeencewithrheſemen,betwixe attaching ;fining or imprifo.. 
Charter, which-may impoſe allthoſethree, and yet cannot pur 
anyman to lofle of lime or of life? and this is great reaſon. For 
awe are tauphtby the Civil lawe, (and Ithinke itis agreeable al- 
ſotothe we of the land) that whereſoeuer 7 authoritie is gi- 
yen (in never ſo generall or pregnant wordes) it cannot be dra- 
660 vntoany mutilation of linune, or paines ca- 
pitallexcept they be plainely expreſled. | 


Other lome,as the Treatiſoxr,doeth anſwere this obieion in 


i thisſort: bur yer to the ende of prouing orbes of the parties jn can- 


ſercriminallto be vnlawfull, amarter ro be handled in the thirde 
part,viz.that how general ſoexer the words of the afte be in one place, 
yet are they to be reſtrained to thus particular , viz, none other then 
(web inriſdiftion eccleſtaſticall , as may br lawfuly vſed: and enten» 
ding(per o—_—_ principy)that ſuch oathes,be ny tolaw, 
But in this his interpretation (he faith) he contrarieth dwer ſe 


# Yea! learned men in that lawe, whomit behaneth with amore nar- 
rowe oye to beholde thu flatmte lawe. od gig) 
. Truely halfe an eye ofa meane learned man, will ſerue to dif 


couer, thathe cautelouſly Jeaucth out one memberof the dra» 
Aline alternation, which is in that ſtatute, For itis thus, viz. all [n- 
riſdtiftzons cc. whatſoener , by any Spirituall or Eccleſiaſtical power 
or atithoritie hath beretofore bene, or may lawfullybe exerciſed, cc. 
bo that if either it rom_ m—__ any _ or having / 
neput in exerciſe, yet /avfully e;it1s ntedrto 
Maicfie.And were in deede bi & either in ph_romprs or ſpiri- 
tual Inriſdiftio,coleaue it to the diſptte 8&:determinatio of cuery 
private ſubic& that is dealt with;zwhatmay be lawfalh,and what 
may notſo be done,in etherlawe? | 
The Treatiſowr, nor any other, cannotinanſwere hereof, ſay: 
thatthe worde lawfully, muſt alſo bevnderſtood as repeated in 
thefirſt member;- Firſt becauſe itis ad;/mnibine propoſition; and 
therefore that word ſhould hauebinexpreſſed iathe firſt part, if 
it hadbinto be drawenynroborkz and notto haucbin put in the 
ſecond part onely. Secondly, fotthat ic wouldthen take uy 
from hey CMaieſtis all ſuch eccleſiafticall authoritie (bein 
lawfully. in her Hoghneſſe.) as was heretofore exerciſed by ; od 
So S yndcr 
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ynder the Pope. by wſwpation; and therefore moſt ynlawhy 
e the | 


Neuerthelefle the matters graunted and exerciſed by the, 
emſion, which are by him chalenged; (I truſt, God willing) thu 
bealſo otherwiſe prooued .oyfulland warrantable. / ainſi, 
priſoning by yertue of the commiſſion (one of the ſpeciall matten 
nowein handling) the ſaid 7reatiſowr obieReth : that, ſuch par. 
ties as refuſe to ſweare to anſwere the articles exhibited agamſt they 
are impriſoned without baile or mainepriſe : whereas by the lawe 
cleſiaſticall , they ought not to be impriſoned , but to be proceeded, 0 
gainſt, as pro confeſſts. mos 
Ic is true, that by Ordinary authoritie eccleſiaſtical, no my 
may be impriſoned, Therefore the yatying of this knot, relleh 
yponthe whole matter here diſputed of, viz. whether that i 
tute 70. Eliz,, doe not warrant her Mareſtie , to graunt by he 
Highnes letters patents , power to impriſon, for ſuch contenyy, 
as thisobiection peoaeibet nt. 
Toproouethat her Maieftie may not fo graunt , nor they tale 
ſuch authoritie : the Note-gatherer affirmeth, that the commiſin 
bindeth thempreciſely to cremes puniſhable by the eccleſiaſticalllang 
and toproceede according tothe eccleſiaſtical lawes of this Realm 
and not according to the temporall: quoting five Aatutes for thy 
albeit there be in none ofthem any ſuch matter, bur both g 
firſt and ſecond part of this obieRion, is yntrue. For the comm. 
on (though nowe that power be not alrogether vſed) gras 
reth the execution of foure ſtatutes ynto them, and allowed 
them toproceede aſwell by [ries,as by courſe of thelawe etcls 
fiaſticall. And when Doftor Grindall was Biſhop of London,ſund: 
crimes eccleſiaſtical (by vertue of the commſſion) were tried! 
Iaries, before him and certaine [ndges, and other profeſſourss 
ſoofthe commonlawe; being thenin that commiſſion, Yeristi 
Note-gatherer ,vpon this yntrue ground bold to inferre , thati 
doe otherwile is to encroche vpon the tempor all curiſeliftzon : ali 
wake an hotchepat in one commiſſion. Truely this his colleRion 
not worth an hotchepot, that is a pudding , as Littleton doeth® 
poundthart worde., For the all Indges arc not to procees 
1n matters of eccleſaaſticall inriſdition; and therefore their inns 
tion is notencrochedvypon, thoughin ſuch matters eccleſiajp### 
attachements. or impriſonments be yſed ,orfines impoſed! 


| poiiti proceriiings in Covrts Etcleflaſticall, 109 
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;ngthey thewſcluescahnor (in thoſecauſes)yſe orimpoſether, 
. . When the whole Realmeatthe beginmng of hey CMaiefties 


| wh viſited(by vertue ofthis ſtatute) by Dinines,Cinilias, 
NG, 


Common Lawiers in that ſerniceimploied;who had authority 
by their ſeuerall conzſſions to attache,impriſon, fine,&c, aſwell as 
to vie cenſures etcleſiaſticall; al which they did accordin ly:then 
and at thattime, none of theſe quicke & narrow ſighted tellowes 
(lately ſprung vp)wereto be found;rhar could ſee morethen the 
reuerend Iudges,and could ſo roundly tel her AaicFtie, that ſhe 
did graunt more authoritie to her Commiſſioners , then by that 
Rature was giuento herſelfe, Oh, belike it was /awe then, and 
good iuftice againſt Papiſtes: but to deale againſt pretended Re 
formatsſts,it commeth farre too ſhorr. | 
© Butthe Treatriſonr vreeth this matter yerfurther: he ſaith,that 
no learned man wil affirme, any Turiſdittion(by that afte 10; Eliz. )ts 
be omited to the crowne, but ſpirituall or eccleſiaſiicall, And that 
none ſuch can affirme,thar a»y iariſdittio &c,repugnant or offenſine 
to the Common or Cinill Policie of this Kmgdome , 11 eſtabliſhed by . 
that eAtte : for that there is none eAntinomy or contrarietie of 
lawes, Whereupon he woulde inferre , that eAtraching , Im- 
priſaming , and Fining &c. (by vertuc thereof) is not warranted 
to be graunted, - | 
© In anſwere whereof, let him vnderſtand, that his argwment 
followeth not vpon either of thoſe Aztecedents, For the firſt, 

hough the matters of inriſaifionthereby vnited to the crowne, 
be onely eccleſiaſtical : yet the maner of conuenteng, or puniſning 
inthem, is not in that {fe ſo reſtrained, but that ſuch other 
courſes may be vied, as tober Maieſtrer wiſedome ſhallſeeme 
molt fitte: which by and by ſhalbe ſhewed God willing. Far the 
ſecond: we denythe maner of conmenting and paniſhing eſtabli= 
ſhed bythe commiſſion, to be repugnant ov offenſine any way tothe 
Cruill Policie of this kingdome : for it is warranted by that Ade. 

' This point (if the wordes of that whole: clauſe be aduiſedly 
weyed and conſidered) will be made moſt plaine, lnthe exer-= 
ciſe of a 0riminall inriſcifion , there is the matter, whercin' it is 
beſtowed,, the maver of conuenting, and ſanttionor penaltic to: 
beinflited vpon offenders, which ace tobe confidered, Now the 
matter of this i#riſiiFromand authoritie graunted to her oo, 
oY 9.2 and 
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partir» proeeeaingein Curts Pecleſigfticall, = T13 
inane Ade of Parliament : The. Preſident aud Cowyaile there, 
| cum 1 and antboritie, to heare and determine þy their wiſe 
dames and diſcretions,ſuch camſes and matter 5,45 be or hereafter ſpall 
bee afſgnedto them by the Kings CMaicſtie, as beretofore hath bene 
gccuſtamed and wed. Which doe conteine namare particulari- 
tic ofauthoritie, nor yet are of fo much pregnancis to.thatpur- 
ſe; as the wardes Chat eſtabliſb-the Comoycn Ecvcle/cafticall) 
be for eafttachment, fie, and 1nyprijanment to: be yicd, if it (hall 
pleaſe her Majeſtie ſo to commit them, | 
. Thedeuiſe ofthe Commiſion Eccleſiaſticall, was far afhiſtance 
and ayde of Ordinary Inriſdittion Eccleſiaſtical; and forroun- 
der praceceding , and for more grieuous puniſhmentartleaſt (in 
theſe diſſolute times ) more feared; then can or may by Qrdi- 
aarie Inriſdiftion be inflicted. Therefare,ifby the general words 
pf that Ate, 7. Elizabeth, both theſe proceedings whereof wee 
here ſpeake , and many other particularities of avqner, perſorrs, 
times, places, and other circumFances might not be warranted: 
thenthe authariie ( there ),giuen to ber Maigftic, were of none 
yſe atall,ncirher could ir y be practiſed, 

Bur I thinke this power here by theſe opinions impugned, 
may be alſo prooued direRly,out of che nenbes the very Ate, 
thus : whatſcener by auy Spiritual or Eccleſiaſticallporer or antho= 
ritie hath heretofore bene, or may lanfaly bee exerciſed or vſed for 
viſtatian, ec..or reformation, &c, of all maner errours, &c. aud 
enanmities whatſoener, that is vnited to the Crowne ; and by that 
AQemiay be commicted ouer by her CMaiefte : But eAttaching, 
impriſonzug, and ſuch like corporall coertion, by ſome Spiritual! 
or Ecclefaſticall power or authoritie , hath heretofore lawfuly 
bene exerciſed : And therefore may be appointed by her Aa- 
ieftietobc now exerciſed by the Commuſſioners Eccleſiafticall, 

- - Forproofe of the Afivor, I am to put youinmunde, what cor- 
porallpuniſhments and chaſtiſements the ſuperiours of every 
Regular perſon, as of Mong, Frier , and Nuvne, might and did 
lawfully fiomtime totime lay vporthem that were ynder their 
Ecclefiaſticall obedicnce ; and: yer ( cuen after their profefſing) 
eyremained ill che Kings ſubieRts. © . -| 

ikewiſe, when the Ratutes againſt Herefies were in force, 
thele eAttachings, impriſonings, and other corporal chaſtiſements 
St, g 3 WETre 
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were then lawfully exerciſed and vſcd-by Eceleſufticall yo 
and authoritie,- | | 


' -Laftly,* Biſhops and Ordinaries may lavfully at this mil 
and chattif = ofa Clearkes , andreberom = dere oxy 
riſdiftion , being conuifted of incontinencie, by — them 
warde andpriſon , there to abide, for ſuch time as ſhall be thoughty, 
their diſcretions conenient, for the qualitic and quantitie of therr tre 
aſſe. So that we may conclude, that if any ſuch power haze ben, 
vſed,then her Maieſtie may ( as itpleaſe her ) vie it ſtill; and aps 
point the ſame to be yſed by her _ Commiſſioners hows 
and ypon whom,ſhethinketh good, | 
The Treatiſonr himſelfe teſtifieth, that diners even of the ear. 
ned ſort, do hold and affirme (and that very confidently )rhat the Af 
and Commiſſion thereupon , doe gine full power and amthoritie for ay 
cont ſe ſoener, for the gouernment in canſes Eccleſiaſticall, that ſpall 
be mentioned in the letters Patents, This he exemplifieth by ſun- 
dry examples,though holden by ſuch /earned men,which neuer: 
thelefſe he accounteth contrary to,Lawe : whereof ſome fallin 
moſt fitte for this place ( becaule they are bent againſt the ſaide 
Commiſſion ) and others for other places of this eApologie, 
Firſt he thinketh it very abſurde and not warrancable; tha 
the Commiſſimers Eccleſiaſticall ſhoulde commannde Inſtice: of 
Peace, to aſſiſt any for attaching and impriſoning of offenders il 
they gine bonde for appearance. Aud faith,this is againſt Lawe and 
Taſtice, The onely reaſon herendreth of this his aflertion,is: 
for that [wſtices of Peace bee Magiſtrates , and Commiſſioner: i 
Recorde, authoriſed, as well as the other, Belike himſelfe 1s fome 
= of peace : Hoc vrit hominem , qui imperare, non parit 
ataIcH, | | 
And will he then (pon his learning) deliuer; That no Magi 
frrate or Commiſſioner of Recorde, may b commannded by another, 
though noleſſe be warranted by his Commiſſion ? Hereupon would 
follow, that fuftices of Peace and Sherifs might nor be commats 
ded in anycafe by the [udgesof either Benobe, by the Exchequa, 
by the /uitices of Aſſiſe,by the L.Treaſonrer, by che L Channeth 
tour or L.Keeper; nor yet by the whole Comnſe/l boord, He thits 
keth it alſo not iuſtifiable ahar any Magiſtrates ſhould be commas 


"ded by the Ecoleſratticall Commiſſioners to aſſiſt in Attaching Jos 
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Barth Proveedingr in Courts Eccleftaftical, = Try 
attacheary,up0n a warrant, called Q norum nomma. For reaſon of 
yilawfulneſle hereof, he alledgeth : that mo canſe or matterts 
therein expreſſed or declared, Bur this might be ( de fafto) omit- 
ted,in any other warrant ,as well asin chat, and yetisit vntrue, 
that in this kinde of warrant, #0 canſe es declared, But admit it 
were otherwile ; what Lawe of the Realme is againſtic? Andif 
the like warrantſhall come from the Lords of the Comnſellto him, 
or any other [«ſtice of the Peace, to be ayding and afliſting ynto 
ſome Meſſenger , in attaching of certaine perſons to be caried 
ypvntothem as Priſoners, whom the ſaide Meſſenger ſhall name 
yntothem : will hee refuſe to intermeddle in the ſeruice as ſur- 
'miſing the Lordsto do therein againſt Lawe; becauſe they com< 
(maunde him being a /wiF:ceof Recarde ; and for that they figni- 
fie not by their Warrant,\hatthe particular cauſe is, wherewith 
they mindeto charge ſuch perſons that are to be Atrached? But 
if in ſo doing their Lays doe nothing contrary to Lawe, 
howſocuer he doe fooliſhly Ind vndutifully to refuſe to giue his 
aſſiſtance: why ſhall the Lawe anymore be againſt the Comm/- 
*foners, doing butthe like; and that by exprefle YWarram of her 
Mateſties letters Patents? _ 

.- Anotherreaſon, why ſiich Farrart ſhould not be juſtifiable, 
he doth alledge : becauſe the names of ſuch perſons to be Attached 
bt not ſet downe by the Commiſſioners, but are referred oner vnto 
others to ſet them downe, | 
--- Mine anſwere hereunto iis: Firſt, thatthe Warrant of Q norum 
-momina, is very rarely vied by the Commiſſion, and the rater, the 
better, Secondly, when it is vſed, the names of the partresare 
ſetdowne and allowed (afore) by the Commesfioners, and not by 
others, for any thing thatI can learne. Neuerthelefle there may 
be and weightic occaſions, to omit this courſe: as when 
ſuch Warrant is directed to a min of qualitic and good credite, 
that he may put in the names; forthis ende left when one is ſer- 
ued,he bewray all tothereſt , whoſenames be alſo inthe ſame 
Warrant , that they may conuey themſelues out of the way, 
Howſatuerit be in this behalfe, I thinke the Treatiſonr will be 
longin finding out how this ſhould be reckoned, to be contra- 
rytothe Lawes of this Real/me, 
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Hichefro touching the © es. made to ſome particuly 
points, in the maner of exerciſmg that Commiſſion. St 
But the Note+patherer;(tocut off all theſe particular 
alleadgeth; thats way be thowpht , the whoto ſſi on #5 vine 
in Lawe. For that( as he ſurmiſerh) it beareth date 1% Ialy;h 
was ſigned in Nowember next after, © contrary'to « Statute. W 
was this quarrell which is now picked againſt ir, worth the: 
Qiſe, ofabuſing a Comnſellowrs name, to procure a copie there 
Well, both the Preambleand body of the ſtatute alſodoth c 
this cauill, For by the Preamblertappeareth ; thatthe miſchink 
to be remedied was : for that by grauntes antedated long befe 
the King grawntedthens , other grauntees who ( in very Fr 
the firſt grannt and great ſcale ſet to is Jet b earing date mach] 
were expelled by colour of letters Patents, bearing the 
date, In the body of the eAte is conteined this particle Sach 
which is ofreſtraint, viz. That the Kirg (willing to put ont ſuch ſe 
deniſes or imaginations ) did ordeine by Parliament ; that letten 
Patentsſnould be dated the day of their delinery into the Ch auncny, 
or elſe be viyde. Now if this Statute were to be ynderſtoodd 
all /etters Patents whatſocuer, where isthe reaſon of that Law 
found in a Commiſſion? but, ratio, eff animalegis : &+ ceſſantere- 
rione;ceſſat Lex. Thereforerthis Starute can be ſtretched to none 
other letters Patents but Such,as the miſchiefe mentioned inthe 
Preamble,may happeninto. | | 
 Yea,ifit were otherwiſe to be ynderſtoode; he muſt (ere 
will beleeue him ) bring more euidentmatrer then this : viz,lta 
thought, and-[t may bee thong ht. Let him then goe ſceke the Rs 
cords inthe Ch 7 ; and tee, whetherthe date and the day 
ofthedeliuery ofit, doe not agree :and ſo may hee ' 


 hanemorecolourto wreltthe ſtatute,when h 
he doth not miſreport the matter "4 
us fafle ,as herein hee 
harchdone, 
CHAR 


F Juhi: proceedings in Conyrs Erclefrafticall. urs 


ORs =; - 7 þ 00 4. 

 , That,en Eccleſiaſtical perſon may be deprimed of biy benefice 

*_..  - without enditement orproſeration of partie, 
AR N the next opitiion, I mindeto be very ſhort: 

x og 2 My it is this, #bat by none ecoleſſaſtitall mneboritle, a * 
| M- | be deprined of 


meaningis,that a Miniſter cannot be de- 
prived, but by way of eydivement at the Common law, and that 
the Tadge (of Office) may not preferre ſuch endirement; bur it - 
muſt needs be at the ſute of apaytie. I cannot well conieRure, 
whereupon hepretenderhto ground this opinion, Ifvpon the 
29 chapter of _ {/Þarta; itis ſhewed inthe _— Next 
precedent, not to be ynderſtood of Eccleſiaſtical inriſarftion, or 
ofthepraRtice thereof; And moreouer, thatchapter in Magna 
requireth no ſuite of partieto preferre the enditement ; ſo 
that it may be done by the Iudges of Office well enough. 
Butthis concerts very ſtrange,that Biſbops ſhall nor haue au- 
thoritie to depriue an Ecclefia#ticallperion from his benefice. 
Itis ſhewed in the chapter afore, that by vſuall and allowed 
courſe of pleading to a Quare impedit , the Ordinarie doeth 
clime'(asof common ri ghr inftitutionem & deftitutionem Cle- 
ritorwn, int benefices within his iwriſ&fton, And the olde rule 
Was, Crind eff inflituere, eines eft deftituere. But perhaps it will 
befaid, he meant, that a Biſbop might doe it, butnot of Office, 
thatis,"withour a partie, albeit he put a Copulatiue inſtead of a 
Difunditie. - 

Bur if Lis meaning be ſuch, he meanech more then is true. 
And further, what privilege or benefite is this to the partic con- 
uetited, to' be podruien by a partie, (and therefore perhaps of 
malice and by fubornation of proofs) rather then by the ordima- 
j-5 wane of office and dzerie, for whoſe ſincerine, we may 
more probably preſume andintend ? 

- Moreouer, what if one that hath a benefice will come vnto 
the Bjhopand there ſtoutly defend eAtheiſme, eApeſtaſie, or de- 
T | 


nying 


* x3.Fliz.ca.12, 


* x,Eliz.cap.3, 


| In his owne defaulr, Befides, it is a great contempe in an ecclels 
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laſtheny, or idolary, 


may he not {till ſome accuſer be found, orapartie to proſe 

rac #-a ſachaperſon from his benefice ex Officio'? VWharite 
beneficedperſon will confeſſe before the Ordinarie,thathe wa 
neuer called tothe Miniſterie, but hath vſurpedir, by cololir 
forged teſtimonials of Orders : or that he hath committed Simg. 
nie, Inceſt, Adalterie,orbath two wiues liuing at once;or bh 


nying of Chriſt, or any ather here/ie,groſle b 


he neuer ſubſcribed nor readthe eArticles of religion; or bein 

once conuicted,do againe defend ſome etrour againit ſuch\4r. 
ticles : may not the Biſhop ex officio inall, or inavy ofthieſt caſey, 
depriue or declare his benefice-yoid, except ſome other wil 
come and make himſelfea partic ? But that he may do it, appes 
reth* by the ſtatute 1,0f her Maicſtie : forthere ir is ſaid,he'may 
enquire (which is alwayes ex officio, as [hall-be more plainly ſhe: 
Wa, the ſecond part)and may puniſh by Depriwateor,eh c.asin 
like caſes hach bene vicd by the Cneeneseccleſiaſticall lawes, | 


CHAP... XVI. 1335 
That after fortie dayes, an excommmnicate perſon maybe other 
preniſhed, then pon the writ De excommuntcato capiendo : « Aml 
that the ſaid writ may and ought to be arrarded vpon contempti, 
riſing on other or1ginall cauſes eccleſrafticall, then av of thoſe tes 
crimes mentioned inthe ſtatute 5 Elz.cap, 23. ;3'30 


D BR Helaſt opinions to be handledin this part, be 
| TV theſe :v1z. that an excommunicate perſon fiat 

[5 ding [0 abore fortie dayes, may in none cther fo 
| WE be puniſned then vpon the writ De excommunica, 
3 to capiendo. The other is: that, the ſqrd writ De 
_ excommmunicato capiendo, ought not at allto bek 
warded wpon contempts riſing from any other originall cauſes thet 
gpon ſome of the tenne crimes , that be mentioned in the flatmt 
5.Eliz. cap.23- The firſt is cahly impugned : for he may bepw 
niſhed twentie pounds by moneth,, for abſence from diuine 
prayer : neither ſhall his excommunicationexcuſe him, -forizis 


# "— 
4 


aſticall cauſe, and therefore puniſhable by the Eccleiaſticallcan- 
wiſſiov, yponthe expreſle. wordes vicd in that 48, which re- 
| eſtabli 


y proceedings in Courts Ectleftaſticall. 
.Andhis Rtandeth with reaſon, where there are greatnum- 
bers of luch-wilfull perſons, or ſlacke execution by YVxaer-ſbiref5 
and Bailifs of that writ, as often falleth out; befides the grear 
charges, in ſuing of it out, Forl dare auow thar in ſundrie dice- 
| celſe5 in, the Realme, the whole yeerely reuenues of the Biſhops 
there; would not reach to the iuſticing of all ſuch contemners 

being of the baſer ſort of perſons) by the courſe of this wrir, 
Few might happelyto the great.charge.of the ſhire, keepe ma- 
. pyofthemin priſon long enough : yet they ſhould never pro= 
cucethe fees backe againe, that firſt, whether for rich or poore 
muſt be defrayed, for want ofability inthe perſons ſo excom- 
municated, | 

Laſtly, the law ecclefiaſticallyery reaſonably & grauely proui- 


117 


deth in this behalfe, thatifa * man ſtand excommunicate aboue * <excommuni- 


an whole yere, he may be procecded with for ſuſpicion of here- 
fj: becauſe the law preſumeth,that ſuch a mi hath ſmal feeling tic- 
ofreligion,but rather contemneth ir,and nouriſheth ſome dam- 
nable opinion againſt God and his Charch. And therefore, ſuch 
an excommunicate perſon, may be puniſhed by reaſon thereof, 
otherwiſe then by that writ. 
| Allthecolour ofreaſon thatT find alleged againſt this courſe, 
by the Treatiſer, isthus : that on our behalfe it will be ſaid; rh 
i a ſhorter way then the other purſuite of the writ De excommuni- 
cate capiendo; being ouer-tronbleſome and full of unneceſſary cir- 
camſtances. But hereunto he doth anſwer, that we forget the olds 
and true ſaying : Compendiaria res improbitas, virtues longa. Now 
if he will haue this to be a good anſ{were, then muſt he holde 
the ſborter way alwayesto be the woorſe, andthe /onger the bet- 
ter, And where is then the rule of Logike, Fruſtra fu per plara, 
fieri poteſt per panciora? and how is he ſo ſuddenly fallen our 
with himſelfe, that elſe-where condemanerh Courts eccleſraſt+- 
calltor lingering conftories? 1 perceiuencither /ong nor ſhort will 
pleaſe him /ong rogether. Burt his reaſon is a fallacie of the con- 
ſequent, For «Aus. it be but aſhoxt cut vntowickedneſſe; andthe 
way viito vertze be long and hard: yetis notall length commen- 
dable, nor yet are all 7 Ar courſes condemnable. 
Thelatter opinion ofthe two, here alſo to be handled; doth 
\y T 3 croſle 


camus.$, qui au= 
rem,ex,de bare- 


118 ' . Av 4pologreof certame:' - Mh 
croſſe & thwart other oftheir owne opinions: for the Cinilzy 
faith :Fruſtra fertar ſextentia, niſiparataſit exeemtio. A decree 
indgementis of noeffeR, where executionofſuch ſentence cy 
not be had, The /adges ecclefraſtrcall have no computſorie meany 
to put their iudgementsynto finall execution, ſauing exconmy. 
nication, & the writ. De excommunicato capiendo, after forty | 
obſtinacie, Thoſe of the IT eccleſiaſtical inviſdi 
(vynder pretence of thelawes ofthe Reahne) that be ſtraiteſtly 
ced; doe yceld caules teftamentarieand matrimoniallto be ofec. 
clefiaſticall conuſance; and (I hope) fundry others be prooued 
noleſſcrobe. FE. 

Now how ſhall any of thoſe be eucreffeRually proceedel 
in, ſceing they are none ofthe temne crimesreckonedin thatſf4. 
tnte ; if for not performance of that whicl-is decreed, theyil, 
full partie ſhall neuer be atrrached, for perſiſting ynderexcom: 
muncation ? | | 

It appearethalſoplainly by the Preamble, that the ſayd fla. 

rute was.cnacted, for better aſſiſtance ynto iuriſdition eccleſ; 
aſticall, by more duc execution of the writ De excommunicat 
#apiends ; eſpecially againſt offenders in crimes of eccleſiaſtical 
conuſance, The Ordinartes (aforethis) whothad to-deale in. 
ny matter eccleſiaſtical, and all ſubieAs that ſued any other 
there, badthis intereſt ; of hauing a contemptuousperſon being 
excommunicated, and ſo remaining aboue forrie dayes; tobe 
attached andimpriſoned by vertue ofthat writ; vpon wharto- 
riginall cauſe ecclefiaſticall ſoeuer fuch contempt grew, ' Now 
if that ſtatute prouiding but a Rtraiter courſe for execution of 
that writ, in tennecrimes onely; ſhould withall take away the 
force and vſe of it, as it ſtood afore at the Common law ; not 
onely in ſundrie other crimes of ecclefiaſticall conuſance fiil 
there puniſhable; but alſoin all cauſes Tefamentarie, Matri- 
moniall, of tithes, and in all other 1jghts ecclefiaſticall in that 
Court onely fill demandable: then ſhould ir worke a cleane 
contrary efteCt to the yery true driftand ſcope aimed at ; andto 
the meaning ir ſelfe ofthe Law-makers, But this is very ynre- 
ſonable oF abſurd to imagine, for, qu in faworens ſunt introdu- 
(ta, non debent in odiumretorqueri : and, qua ad vnameſfettm ji 
rantrr, non debent contrarinm operari effectum, 


I 


_ 


Partits * proceeaznes $772C ourts Ecclefirſt call, T19 
. +» Jeierrue; that imthe'beginning oftbebody ofrhar-Starure, 
the words be inthisſort; viz. I \ritofexrommunt- 
' ſhellbe grantedont of the high roxrt of Chancerie, 
"gr dinſt any perſanor pryſons, 7, 'Whiereapon foe very learned 
in thoſe Jawes haue thought, that the maner of gravtring it, retur- 
wing and detinering it,which be there cf pecified; doeth reach vn- 
' toallandeuery writ de excommublicatocapiendo: butyetthatrthe 
new penalties there prouided for ſuch perſon excommiunicate, 
asſhallnot yeeld his badie;; arc tobe xeftrained vntothoſe one- 
ly,who by qua are certified tohaue bene mon mee 

Canſe or comterept, ariſing V r1nall matter © 
This tcemerh to carie greatreaſon-with itt forintriiech(that 
«| generalicie there notwithſtandingMmoronlyin the Prearwble,bur 
; | indiverspartes of the bodyofthac Rarute, we FadWordes taxa- 


- 
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- | ciicandofrefiraior.; carying the'chiefe rofthaAtvrico 
| fach-writs,asbe pu bar pot focgtrhoke nvrmenBrt 
; | Preambleonely ipeaketh, of pryſonroffording in niloeyaront Feimes 
| rdoſſtnces: of Alieeg: Kari Guneful aderibnma bfs,vand 
| offachoffenders. And the beginnins of che Bodic of the'\Starare 
= is: for redveſſe thereof bv'it, &6.a0d afterwardthis word of Lins. 
; | trioviSoftenvſed, viz. Swh woof rxcommunicato capiendly: ſuch 
ff pr ſonrexcommunicate "and ſnl Sopmifibunie; And therefore that 
: | flatutenorany Prowiſo in iteinorbe entended, 005 ater 

yen writ de excommuwunicato capiends,ins alt eanſts, faning/in 
; | thoſeten crimes; as by this opinion isentforced, + >>» 
(| Buttheclanſe thereof;Sawing and reſermancy to han 
q 
| 


IS 
authoritie to certifie excommunicate perſont; dothpurallithis mats 


terout of doubt and diſpute, For thereby is ſa#ed and roſerned to 
them like anthoritie to accept and receine the ſubmiſſions & ſatiſfa- 
= fiiom: to abſolne andreleaſe, andto (orifid's and thereupon tohane 
= ſechwrits, 5c. in ſach maner and forme ar teverofore-(reſpefiue> 
| lie) rheybane ſed, a5 hath berte accnſtomily' and ar they of any of 
| thembad orof right ong ht or might hane had: "avything ty that fta- 
= *#te ſpecified or conteined,to the contrary hereof notwithRtanding. If 
then they may ftill /fomifie in Ike mancr and formſhall hae writs 
thereupon; may abſo/ue and releaſs, veveine ſatiſfuftion anil ſubmiſe 
fon chc.a5 they had done before that tre : theriimay and'oughtthe 
| | T 3 writ - 


T20 
fngon 
ten crimes in that ware wary lo Oudnanes Alena 
afore that wmeg/ and frace-allo; de omend this —_ noy 
doeth Tn 87 24 v2, 
OB AID cio aw 
Crib whetitia where it lieth ca where irdock 
Garg —_— th 4 4 Conſultarron:e ef the writ of Indicaui 


S. Yo Hen an Courtgocth beyondhis bounds, an 

de RE Tf dealethin other matter or fort; then the laws 

*D\X fo 4 ofche land will warrant: ; there licth in ſom: 

p Nr: caſes writs atthe common lawe, whichared 

Ne nr or __ and inother- caſes;q 

| by tature, called Prow/frap an 

d Premmire _ lic as welly 

dior pear epeiry WI Caints: y' o 

The Prebibitiehs a charge by the kings writ, to Cabeans 

hold Plea;ceither in forge matter or:maner, which iris ſuppoledy 

man dealeth un,beytond his juriſdiction, of otherwiſe then laye 

will warrant: Eueny Prohibition.is cither Probibiu'p inris by th 

ee hey lawe inlay! or Probibiticbamins, where the miniſterie 

entiudges(inthat behalfe) is vied. Any Statmte pro 

'ar.B.z,fol.29, hires obo nes 7 robin lf nd 
jos it is acontempt #0 ſa agem/t.it. 

:In a peahebition we axe tconbder; In what matter itliechng 

at. whathimeirliethpotwhere and when itlieth, & how itces 

 18.Edw.3, fſethorJeoſethhis forcec| For the firſt, it is *prouided by ſtatuy 

kd and ehe king theredetermineth thus: gtgny. + rr ſhall gu 

out of the Chancerie, butiin ſuch caſe, whore we haze the Coniſan, 

3 M.2,H.g. &&- of right,oyght tobame.And therefore Thirning *laid ; when weſt 

bol.tg, "the inreſdhbiion belong th wat to 95; wee will graunt 4 Conſutain 

So that ifche matter be meareEedlekiafticall there lieth no Pre 

bibitions: .. | Py 

we Touchin gthe birend oint, it ſcemer a Prohibition is not 

begranted,ul by ſight of the Libe/,therc appeare cauſe to gra 

4 31.H6.fol,14, | ir, For Henne bel, theekzcle ſbarmte de Regia previ 
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Bah jo proceeeimgs in Coupes Eceloſtatticall, mar 
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Pate ks; that (# 


| on, antes 
anan bs ft conteftata vncaria fpitinuak : which; till a libellbeput tn, 
te put to anſivere it ; Ethis is tobe certified to =," 
reller by thewview of the Libell: which Forteſcne granted. 
.> Butthis hathtwoexceptions: oneis, whenthe copic ofthe 
Libel (contrary to the Statute 2. H. 5.)is denied: for vpon this 
cauſe; finde a * prohibition granted,that the Ordinaric ſhould ſur- "M-4E.4tol.z7 
ceaſegilltbe copie of the Lihell according to that ſtatute, were deline- 
red; another excepri6 1s in ſome court, where aſurmiſe is made, 
thatthe ſuite (in trueth )is-for ſome other matters, -then are cx- 
preſſed inthe Libell : for Brooke reponteth that * aman may hane  yrooke tit. 
aprolibitionsnthe kings Bench pou ſach aſurmiſe ( as for example prvtibou, 7, 
ben the ſize to be (indeede ) for great timber, though it bee 
le in the Libel,vnder the name of Sylua cadua) but he ſaith 


ſemthe (ommon Pleass' 1 | 
... Touching the third point, for:what cauſes a Prohibition is - 
granted: Ifind itmay be granted eitherinreſpet of ſome ofthe - S 
parties to the ſute,or in regard ofthe Judge befure whom ixis,or 
for the yery matter handled. For the firſt of theſe three:fa Pare 3 Turz,Hy. 


ſon of a Church do fue another P ar ſons farmont or ſeruant for right of _ | 


tithes being wot ſuch a5 can trierbe right of tithes: Fineux held that a 
probibition may be granted. Hereof ice further in the 6;chap,afore, 

: - :Touchingthe ſecond ic miy be-granted, cither forthe Ind- 
pescontemprz as in-not deliuering copic of the Libell,as is afore 

touched: or for that he-hath not(in deed) any iuriſdiftion. for ſo 

t wasiudged by FHankeford and by the whole Court, (asit ſce- 

meth)in the vicar of Saltaſhhis + caſe being couented before the 3" 
Popes Collefbor:Thowgh a Confultation did atherwiſe lie he court wil © 
ni grant it to one that hathno inriſdiftias inright, {1 | 
n Sd emeas, the third and Wor O _” __ Be mat- A 
terdee-Temporall, that is ſuch, «s 5 there hieth reareſſe for, by ſomre * Stat.de con- 
Whittrin th: Chancerie, then there lieth a Prohibition, A Xx — m— 
by Starute : 'to which agreeth the $place before alleaged,, out © HÞ2-c4.24. 
ofthe booke of Dottor & Stuident, Yetthis hath alſo two excepe | 
0ns20ne is, whereas the Spirituall Court holdeth Plea qune to | 
wotherend. For 7 when one & the ſelfe ſame caſe it debated before 7 nl Cioly 
Indges ſpiritual and temporal ( as for beating of a Clerkg) there the Ox 
otwithſtanding the ſpirituall indgement ) the kings 


Comrt 


Conrt alſoſpall debate it, For both the(e 
one to the amera;s,the other to the excommunication 
together,asis ſhewed'in the 8.chapter. . /'- 


The ſecond exception hereof ſeemerh 


 J.j.13.p0r 
mnt ſaeth another in the ſpirituall Conrt , for 
there hesnoprohibition : as when one 16 | 

condly,a prohibirialietb,where amatter(bring at firſteccleſiaſy 


'  FemporalliConrt 

age were in demand 
Thirdlie,aprobibireom| 
none aCtion forit inatemporall Court, 
ofcuſtome neuer belon 


4 DoQor & Stw- 


there, per 


"An Apologie of certaine Chep.rf, 


ood 


to be,” when one Clay 
of bis houſe; fe 


ot fuerh another, $& 


call,) brings at laft in debate;ameere zempore/{matcer withiry 
» 38.H,6.fol.zz be determined, Therefore it was holden,that ſo ſoone * as it appug 
reth chat the right of tuhes comes mm debate the laie Cont ſhall cea, 
andbe ont of inriſd1iion : and the ſame law ts of the ſpiritnall Com; 
for if it may appeare that theright of adnowſon maycome in debay, 
al:hough it appeared norar fxft, the ſpiritual 


Conn! wit frurceaſe; 


quod fuit conceſſum, This: may happen (as for example) whe 
ſuite is brought (ar firſt) for right of tithes; anditfals our by de 
poſitions or otherwiſe ; that the t:thes 3 demanded amonnt tothe, 
part of the benefice by yrere : inrwhich caſe it is determinedybatth 
vaſance, even as iftheright of Pay 


=? fuch acenle, + as albeit thenk 


the matter isſuch,z 


toaneccleſiaſtical court.As ifanes 
cleſiaſticall court would hold Plea againſt an executor;; yponi 
bare concrat made by his reſtator: for neither the court 
heare it,nor yet there lieth ation for it in a Temyporallcourt, 
- *Fourthlie, there lieth Prohibition, when the ſuite tendeth to 
determine and giue execution in atemporall matter; as money, 
&c. being due otherwiſe, then by the judgement given in the 

5 11,H.4,fol.8g, Conrteccleſiaſticall, Therefore if fro 


by indentnre be mil 


by an Ordinarie betwixt woeccl:frafticallperſons;, that the ont ſol 
haue tahes the other an wmmaitie, with penaltie for defaxl; of paiman: 
the ſwite for this ſhall bee at the Consmon lawe : but the ſuite for 
thing that riſeth upon a indgement gizen inthe ſpiritall Court 

ll. For * though amends bee tobee made by a Certdil 
ſumme of money, this 1s no neceſſarie cauſe to grant a prohibition, 
wore thenwhen the ſuite i for tithes, yet the condemnation inmmt 
being the valew of them : nor when apenance trredeemed by they 


tie for money, which may be ſued for ina ſpirnuall coxrt, per Butlti 


Beca 


Parti" proceedings in Convts Eceleſtaſticall, 123 
Bectſe wherr an offence 1s done tou man it ts* reaſon that hehane a- « 111m. 
mend: for it - but there can be no more proper amends then money, be- 
cauſe exery thing may be valued by money,per Keble, Which they 
ſpeaketo prooue; that amends in money may be awarded in an 
eccleſiaſticall Court for Difſamation : and ſothe iudgement then 
paſſed,ypon this ground (among others) as * Brooke teſtifieth, + Brooke Con- 

Andithere ts a great dinerſitie betwixt a duerie or ſumme of money TE . 
gr other things at the firſt demandable and determinable at the Com tol,12. © 
mon lawe ; and ſuch a ſumme as before ſemtence ginen in the Spiritu- 
all lawe,zs not due at all. Foy the firſt there hieth a Prohibition but not 
forthe ſecond : for otherwiſe, itwould followe, that the ſprritualllawe 
might gine a inigement, which it could not put in execution, but this 
were abſard, per Reed & Tremaile. 

Fifthe,itis ſayd thatthere lies a Prohibition, when the partie 
ſued hath an aRion giuen him atthe Common lawe,for the or:- 
ginalland principallmatter, whereupon the ſuite at the eccle/iaſt- 
calllawe did grow. The caſe was thus : Aman *reported that the + T.22.Ed.4. 
Abbot of S. Albanes did detaine his wife mthe ſaid Abbots lodging Fw 
againſt her will; to the intent to make her his harlot, the Abbot here. 
won bronght his athon of Diffamation in the Conrt eccleſiafticall ; 
and the huſvand his prohibition . nowe becanſe the huſband might 
hane his attion of falſe impriſonment at the Common lawe agaynit 
the «Abbot, Brian held, that a Conſultation was not to be graunted, 
dc hoc quzre. 

eA prohibition ceaſcth and looſeth his force,after a 5 Conſalta. 5 Star.de Con- 

tion be once granted. This may bee prooued by the Statute De 2456-1: 
Conſultat. for the Chanceller or chiefe Inflicer of the king wpon fight 
of the Lbell,cþ+c.if they can ſee noreareſſe by Writ ef. ſhall write to 
the ſpiritual indges,ec.to proceed, notwithſtanding the kengsprohibi- 
tow direfted to them before.But more plainlic after : Where © a con- *« 5o,E4.z, ca.q, 
ſultation is once duely granted, the Indge mayproceed m the cauſe, 
notwithſtanding any other prohibition thereupon to him to be deline- 


red: ſo the matter m the Libel be not —_— | 
The writ of Indicaunt «7 ltkewiſe a kind of Probibition; and lieth | Fanart. 


eſpecially & naturally for a ſnite of tithes which do amonnt to a fourth tion fol.45, 
part or aboue of the whole benefice. Jt lieth alſo for the Patrone where 

his Clerke is impleaded for the aduowſon (id eſt) the right of Parro- 

nage,in a ſpiritual Conre. the Patrone and Clerke that ts ſued in the © 

| V court * 


| comrteccleſiaſticall may ſue it foorth both againft the Eccleſiaitica 


x 3 4.f9, |} .de 
coniunQim teof- 


Nt "An Apologie of certaine Chad.1l 
l 


[ndge,and thepartie that ſneth there. But tt * lieth not till the L.iþet 


fat, be brought to be viewed into the Chancerie, & lis * etiam conteſty 


2 Fitz h\ibid, 
3 Regiſt, fol, 47, 


4 27.8. 3,cap.n. 
de Prouiſor, 


ta. aud* it lieth onely before ſentence be ginen in the Court eccleſiu, 
call: for it ts afterward voyd, 


CHAP. XVIIL 
An Anahſis or unfolding of the two ſþeciall ſtatutes touching Pre. 
mmire with ſundrie queſtions and doubts about that matter. re. 
quiring more grane reſolution. 


N the matter of Prxmunire (which is a queſtion 
dy falling often in doubt about execution of Eecle. 
$4 fiaſticall iuriſdiftion, wherein as in the matters 
e prohibition & conſultation you defired earn 
that I would write vnto you what I thought)] 
cannot in any point(ſatiſfie my ſelfe, much leſk 
ou: by reaſonthat this matter is enwrapped in ouer many dif. 
ficult doubts for me to vafold. yetl haue ſome thing confiderel 
of it, & do truſtthat I ſhal be able ropoint out nto you certaine 
general heads, whereunto molt of the doubrs comonly madea 
hapning, may not vnficly perhaps be referred : that thereby ta 
guam Theſei file you may bedirected(asopportunitie ſhal (ere) 
what & how inchis bchalfe to enquire of the reuerend Iud 
or of other greatlcarned and graue men ofthat profeſſion, 
There be two ſtatutes, whereupon it is principally grounded, 
The firſtis+of Proxiſors, eſtabliſhed inthe tune of king Edwai 
the 3. the complaintand griete there propounded was, that the 
kings people were drawen out of the Realme, to auſwere vnto thing) 
whereof the Coniſance pertaineth to the kings Court : andthat i 
ments there ginen were impeached in another court, The miſchief 
then noted thereupon were,the preindice ard diſheriſon of the kin 
and of his crowne,and of all the people of the Realme : and the vn 


ing and deſtruftion of the Common lawe of the Realme.The remedi 


there giuen for theſe miſchieues was: that if any of what condits 
on ſoener (being of the kings liegeance ) ſhould drawe any ont of tht 
realme in plea,whereof the Conuſance pertaineth to the kings comn# 
of things, whereof indgements be ginen in the kings court or —_ a 

" 
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ſuein another comrt to aefeate or impeach the indgements ginen in the 
kingscourt, ſhould bane day, &c. as is there more largelie by the 
Gn&ion contriued, 
The other ſtature is,7ofthe time of king Richard the 2. there * 1 6-R, :.cap.5, 
is ſhewed and laicd foorth, that the Comſance of plee of Preſent- 
wentrt0 Benefices, belongeth onely to the kings court by the old right 
of his crowne : aud that Archbiſhops, Biſhops, andother ſpirituallper- 
ſons haging the inſtituting vnto ſuch Benefices (withm their inriſdi- 
fions) be ; ane and bane made execution of ſuch indgements, by 
kings commandements, without mterruption : and that alſo they bee 
bowndof right $0 make execution of many other of the kings comman- 
dements : but it is there complained, that proceſſes and cenſires of 
excommunication vpon certame Biſhops of England, were made by 
the Biſpop of Rome, becanſe the ſayd Biſhops hane made execution of 
ſuch commandements: and that bee purpoſed to tranſlate ſome Pre- 
lats out of the realme,efr ſome fra one biſhoprike to another within the 
Realme, without the King s knowleage, and without their aſſent that 
ſo ſhould be tranſlated. There are aſſigned alſo for miſchietes here- 
upon growing , the open diſheriſon of the crowne, the deſtruttion of 
the king ,of his lawe and realme,and that theſe things are againſt the 
kings crowne and regalie, that they defeate and deitroy the ftlatmer,, 
that they tend to make the rea/me ſubmitted to the Biſhop of Rome, 
end the lawes and ſtatutes of it by hims to be defeated and deftrowdat 
bu will, that they drawe ont of the realme (agamit the hong! will) the 
ſagd Prelates bus lrege per ſons of his conncell, that ke much profitable 
andneceſſarie tothe king,and to all bis realme,and that theſe deniſes 
will beare away the treaſure of the Realme : for remedie whereof 
itis prouided, what ſhall not bee done : viz. that wone ſhall pur- 
chaſe or purſue, or doe to bee purchaſed or purſued :. where? in the 
Court of Rome or elſewhere : what ? any ſuch tranſlations, pracef- 
lergnd ſentences of excommunications, buls, inſtrumtts, or any other 
things: of what ſort ?- which touch the king againit him, his crowne 
andb regalte, or his realme : in what maner touching thee ? as 
& aforeſayde . wad likewiſe, that none ſball bring them mto the 
Realme: or being perhaps brought in by another, ſhall recerme 
them; or being neither brought in by them,nor yet receiued tr6 
others, but comming (ſome way) to their knowledge, ſhall 
not make any notification, or any other execution of them : 
V 2 where 2 


t 9,Ed.4.fol, 3, 


2 Firzh.Noua 
nat. br. fol.44. 
lit.H. 
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where ? neither withm the realme nor without, &c. vpon ping 
there at large conteined. th 

Of hole generall heads whereunto I {aid afore,that all que, 
ſtions of Premmnire might be referred, there be ſome that bei 
expreſſed intheſe Ratutes,are (I thinke) without all doubt,tohy 
within the compaſle thereof: as by the firſt ofrheſetwo, ro dray 
any of the Q ueenes liegeance ont of the realme in aplea, whereofth, 
coniſance pertaineth,or indgements be ginen in the kengs Conrt, And 
that which is ſayd of a Pleat the kengs comrt, is allo drawen 
ſome opinion,ynto a court Ecclefiatticall, for * 7e/nertor in the 
Kings bench held opinion oftentimes,that if a Clerke doe ſue another 
in the Court of Rome for a ſpiritnall matter, whereof he may hane re 
medie within the realme,that he is in caſe of Premmnire, quia trahit 
in placitum extra regnum, And * Fitz4.holdeth,that for collation 
of a Prebend ſued ont of the realme,aprobibition doeth he. 

Secondlie,it is an vndoubred Premmnize by that ſtatute ro ſe 
in another conrt, to defeate or impeach the 1ndgements ginen in the 
kings conrt. Intheſe wordes of (another court) there ſeemethto 
be an oppoſition and ſeuerance of ſuch a court, from the King! 
court : the rather, becauſe both the Preamble and the bodyof 
ſtatute do mention,drawing men ont of the realme in Plea, Where 
of at that time there was no colour for any man to be drawen 4- 
ny whither, but onely to the court of the biſhop of Rowe, whe- 
ther he refided there at Amgnor in France, (where the Popes # 
bour that time did lie 70. yeeres together) at Zononie, or elle. 
where ſocuer. 

Therefore forthe true vnderſtanding of thoſe words enquire: 
Ifany of this realme of late yeeres (whiles the parliament of P« 
rs was eſtabliſhed by the authoritie of the Frenchking) vps co- 
lour,that the Q weenes maieſtie is in very right Queene of France, 
ſhould baue brought proceſle thence againſt another ſubieto 

eare there : whether this had not bene a Premmnire by that 
Rarute?likewiſe,If anyofthe Q.Courts(not authoriſed therunto 
by law vpon writ oferrour)ſhould defeate a iudgement giuenin 
any other of the Q #eenes courts: enquire, whether this be within 
the meaning of thoſe words, notwithſtanding the «rivzn: and di- 
ſtinion, whereby ſuch azother court ſeemeth to be ſcuered and 
made adiſtintching fromallthe © »eexescourt? 


Thirdly, 
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Thirdly, it is an vndoubted Premmire according to the later 
of the foreſaid two ſtatutes, ropmrchaſe or purſue, or to procure ſo 
to be done, in the court of Rome or elſe-where, any ſuch tranſlations 
eh6, or any other things, which touch the King, be againſt hins, his 
Crowne and Regaltie, or his Realme,as ts (there) aforeſaid ; or ec. 
a5 isthere further conteined, 

Fitzherbert reporteth, * that rhe opinion of the court was (Paſe * Firzh.tir. Pra 
chz 11.H. 7.) the Alibi #» the ſaid ſtatute was vnderſtood of Bi. OS 
ſhops courts : ſo that if a man ſue there, for a thing that belongeth to 
the Common law, he ſhall be in the Prxmunire. Therefore *was it * Brooke tiwuto 
holden by ſome that a benefice Donatine by the Patron is a meere lay P==unu, 
thing, and the Biſhop ſhall not viſit it, and therefore ſhall not deprine 
fromit,and if be meddle in this caſe, it is aPremunire : and tayth 
that Barlow biſhop of Bathe, for depriuing the Dearethathad 
itas a Donatine by the Kings Letters patents, was driuen to ſue 
a pardon, 

Finenx chiefe 3 Iuſtice, ſaith; a ſpirituall man may execate tem. * 15-H,7folg. 
porall inriſdiftion, as the Biſhop of Durham doth in his countic Pa- 
lantine (viz, as he hath ra regalia, but not asa Biſhop) and 
(lichhe) che Brſhop ſhall puniſh bis Clerks by Przmunire for ſuing 
in Spirituall courts for a cauſe temporall. But whether that Biſhop 
hath this authoritie (ſecing Premwnire 1s brought in by ſtatute) 
there is a Quere inde made, as of a matter doubrtull, 

It is holden, that 4 Prohibition doth * often lie, where aPremu- 4 24.H.8. ticulo 
nire doth not : as of tithes of great trees &c. for the nature of the a ***=.numt6. 
lion doth belong to the Spirituall court, albeit not that very canſe in 
that forme ; but when it us of a lay matter ,or of a thing that nener did 
belong onto theConrt ſpiritual, herein (as is ſaid) there lieth a Pra 
munire, 

Buttheſe notwithſtanding, ſundry doubts are made in this 
behalfe, becauſe at this day all inviſdiflion Eccleſiaſticall is now 
truely acknowledged, and is in deed (as it was alwayes inlaw) in 
the Sonereigne prince , and from her prerogatine rojall deriued 
downe to others,no leſle then the Admirallcourt is,or the court 
of the Conſtable of Englandin times paſt was, whenit was vſed : 
albeir they vſed their peculiar ſeales, andnames to the proceſles 
there ſped, And Ihaue heard very credibly, that ſome reuerend 
and great learned Iudges (whiles they liued) were of os, 

tat 


| = 25, H,8.ca,21, 


38,B1, cap.r. in 
the Preamble. 
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that for an Eccleſiaſticall Indge to deale in a matter apperteini 
(in very truth) to a Temporallcourt, yer for ſome neereneſle an 
cohercce,by him probably ſuppoſed to be an ecc/e/z1/ticall cauks 
could not atthis day be a Premmre; but ſubiect onely to a Pr. 
hibition, and puniſhable as a contempt, as it was at the Comma 
law, ypon an attachmentafter Prohibition, Which opinionify 
be ſound; then the Treatiſer is farre wide from the truth, when 
he ſaith: that for men to deale in any cauſe not belonging to their iy, 
riſdiflongss Premunire, This were very hard andrigorous, ifeue. 
riemiſtaking or going beyond their commiſſion by Iuſticesd 
Peace, by any Iudges ecclefiafticall or temporall, ſhould be no 
lefle then Premmnire. 1 haue heard it deliuered by great Lay. 
yers, that ſo to do , doth but make the Atyoid, as being coray 
#01 Indice,andinferreth no ſuch grieuous penalrtie, For it is alle. 
ged, that ( A/:b+) in the ſtatute was putin, to enclude proceſſe; 
derived from the Popes authoritie, albeit he kept his abode ary 
where els then at Rome, In which reſpeCtir is affirmed in a* ts 
tute ; that the ſaid ſtatute of Prowiſion. and Preammnire 16.R,1, 
was made againſt ſuch as ſue to the Court of Rome again the 
kings crowne and ow rojall, Andit ſeemethto ſome, that 
eAlibican not now ſ1gnifie Biſhops and their Courts, which are 
called the Q aeenes Eccleſiatticall courts and Indges, and the Ca 
nons by law eſtabliſhed, the Queenes Eccleſiatticall lawes, In» 
fomuch, as the power ginen by ſtatute to her Maieftte, by her Lit 
ters Patents to* name ſuch as ſhall execute all maner of iur:ſdiftio 
ronching or concerning any Spirituall or Eccleſafticall power, is 
brou oht3 70 proonre x $ [ afficient ordinarie authoritie, that Bi 
hane ginen vnto them, by the very Letters Patents diretted from bet 
Higoneſſe, for their confirming and conſecrating,@c. 

t is further alleged, that ach dealing of an Ordinary touch 
not the King, againſl him, his Crowne and Regahe, or Realme, is 
not falling into any of the miſchiefs, whereof that ſtature wa 
meant to be aremedie.. 

And for that (all juriſdition Ecclefraſtteallis now both in fat 
and Law ynited to the Crowne, and from thence deriued) if it 
ſhould be ſayd that the handling of a matter but in an incompe- 
tent court (yet eſtabliſhed by the Queenes authoritic) wereil 
that high degree ofoffence & puniſhment againſt her Crowne: 


ſome 
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| ſomethinke it reacheth thus farre ; as toimplie an incompatibi- 
MM litic berwixt the Crowne and Eccleſiafticallinriſdiftion; and ſo by 
implication, to denie heriu/? Rojallprerogatine ouer all perſons, 
'® and in all cauſes aſwell Eccleſiaſtical as Temporal; as if theſe 
could not both flow from the Crowne, nor ſtand together and 
meet in one perſon; which is moſt erroneous to chinke, and 
traiterqus to affirme, 

It is likewiſe alleged, that this were to makein effea Pre- 
mmiretolie in euery caſe,where a Prohibition may,and alwayes 
| hath ſerued the turne, Whereas a Premunire ſeemeth to be as a 

remedie prouided, where a Prohibition could not ſerue, to ſtay 

the courſe of proceeding, And that euen before the ſupremacy 
was acknowledged to the Crowne,no Premmwre vpon this point 

(onely) is reported in the bookes oftermes and yeeres, to haue 

bene inflited : but onely for purſuing pleas of the conuſance of 

the kings courtout of the Realme,ſeceking to defeat iudgements 
there giuen,and peocmning Bulles fromthe court of Reme,in de- 
rogation of the lawes of the Realme. 

Moreouer,it is to this purpoſe alleged,that by the * Ratute au- * 3.8 4.Edw.s, 
thoriſing two and thirtie perſons to ſet downelawes Eccleſiaſti= ?*** 
call, though repealed, it was prouided (asthey thinke) in affir- 
mance of the law, that #0 man for exeonting any of them, ſhould 
bane incurred contempt,paine, forfeiture Joſe or hane bene in dan- 
ger of any aftion or ſuite of premmnire, Yertif ſuch lawes had bene 
tcamed,the [adges eccleſiaſticall might(by miſtaking)hane giuen 
ſome cauſe of prohibetion, Therefore it is gathered by like equi- 
tieto be very hard, that an Eccleſiaſtical [mage meaning todo his 
dutie, and but to.execure Eccleſiaſtical inriſdiflion eccleſiaſticall, 
yet by ſimilitude and neere coherence of one matter with ano- 
ther,miſtaking and ſo exceeding his authoritie (a thing very ea- 
ein the Common law, wherein ſometimes do happen varietic of 
iudgements, amongſt the oldeſt profeſſers of it) if before an 
prohibition brought (as it were to forwarne him) heſhould here= 
upon de drawen at the very firſt puſh into a premmnire, For by 

| likereaſon, ita court Baron ſhould heare plea ofa matter aboue 
 fortie ſhillings, a prcmanire in ſtead of a prohibition might be 
brought againſtthem, 


Therefore enquire, and ſeeke to enforme your ſelfe aſwell 
in 
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x. Doubt, 


2, Doubt. 


5- Doube, 
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in the premiſles, as of theſe queſtions following, what istoby 
holden forlaw: v:z. in holding plea in an Eccleſiaſtical cow 
of a temporall matter, whecher there be not a difference, wha 
itis propounded ynder the very name ofa temporall aCtion,an( 
when it 1s propounded ynder the name ofan ecclefiaſt, matter 

And whether the Iudge be in danger before the matterhy 
opened vnto him, or no? Forl thinke inno Court temporally 
eccleſiaſticall, the Iudges peruſe the writs, declarations &,Þ 
when they are firſt put in, 

And whether it be as greatan offencein law but to hold ple, 
as to giue judgement, and to award execution in an Eccleſia. 
call courtof a temporall matter ? | 

Alſo whether it belike degree of offence for an eccleſiaſtical 
Iudge to execute a temporall matter by cenſures eccleſiaſtical, 
as it Sto Execute it, or a matter ecclefiaſticall by temporal, viz 
fine,impriſonmenr,lofle of limme,or ſuch like ? 

Likewiſe of what qualitie the offence isto go on in plea in: 
Court ecclefiaſticall after a meere temporall matter (as right 
aduowſon,8c.) fallethincontrouerhie, principally to be deter 
mined? 

Orto holde plea there in a matter worthie of redreſſe, yetne- 
uer of cuſtome handled ether in tewporall or eccleſiaſtical 
Court,nor whereof any remedie lieth at the Common law ? 

Alſo what offence it is ro make lawes temporall or eccleſis 
ſticall without the Princes aſſent ? 

What it is to deale in temporall cauſes or courts, without 
commiſſion ? and whar in eccleſiaſticall? 

And laſtly of what degree and qualitie of offence is it, for: 
Court temporall to holde plea of a meere ecclefiaſticall cauſe? 
or todeale in cenſures ecclefiaſticall? 

Or for ſuch acourt to holde plea ofa temporall matter, be- 
ingnocompetent Iudgesthereof? as for example, ifthe Coun 
of Common pleas,or the Eſchequer ſhould deale in pleas ofthe 
Crowne, that becapirall ? with ſuch like a great number, And 
ſothus much for thefuſt part. 


Theend of the firſt parr. 
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ſtica ate times by ſome cha- 


lenged, and alſo diuerſlic by 
them impugaed, 


Thu ſecond part (eſpeciallie) treateth of the 
two ſcuerall wayes of proceeding in = 


cauſes Criminall, viz. by way of 
Accuſation, and ex Officio 
Iudicis 
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if 


(THE PREFACE, 
wherein 1s declared ,howe the foure 


epinions put ouer vnto this place doe 


fall in with the challenges of the Innouatours; 


anda generall diſtribution made of matters to 
be handled in the ſecond and 
thirde Parts, 


ATC] Heſccondpart of this treatiſe contat- 
| neth our proofes , together with an- 
ſwexe to the obiettions made againit 
the maner of prattiſe of inriſdiftion 
1 Eccleſiaſticall by thoſe, who do een 
profeſſe themſelues to endcuour an 
innouation in the frame of gouern- 
ment of this Church of England. 
But wee meane not in this place to handle all, which they 
obieftin this behalfe ,but only ſome ſuch of them, as touch the 
maner and fourme of the proceedings in the exerciſe there- 
of. For it ts knowen they take ſundry other exceptions , as 4- 
gainit the maner of calling to funion Eccleſiaſtical, 
na the ordination, againſt ſundry the callings and the 
unctions themſelues,againſ? derining of the iuriſdiction 
OE OR” TAOrOAY 7 Ger... 
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Eccleſiaſtical frow the Prince, againſt the matters hand 
ledby that iuriſdiftion,and azainſt the maner of handling 
them in ſundry other reſpefts, condemning them as Anti 
chriſtian and contrary to Gods word. AI whichare of ans 
ther conſideration,and not fit here to be ripped oP. 

I fine foure opinions ( pretending that the lawes of th 
Realme_— be againſt the maner of entrance intoſome ai 
and again# certaine proceedings Fecleſtaiticall)) that an 
mentioned in the generall Preface tohaue bene put off unt 
this place, for auoyding of neeatleſſe repetition, and as alli 
here more fit to be diſcuſſed , among other like obieition 
the Innouatours. 

The firit of them that we put ouer vnto this place ts, thi 
an Eccleſiaſticall court may not proceede withoutac-ſ 
cuſation or preſentment : meaning ( a5 I take it )a preſent 
ment by Officers ſworne for that purpoſe >. If this were tr 
( according as the proprietie of the wordes importeth ) tha 
Ordinaries might not ſo much as deale in thoſe two exc 
zed cauſes of matrimonie axd teſtament, xox in any other 
concerning rights and duetics Eccleſiaſticall , but onehi 
offences and crimes puniſhable 7 that iuriſdiftion. For 
accuſation or preſentment hath none v/e_,but iz matin 
of crime or offence incident unto that inriſdittion top 
ni(ſh. Beſides that , this opinion doth contraditt the next fi 
lowing. For this implieth, that if the matter be Eccleſidiis 
call,and that there be either accnſation or ſuch preſentmentÞ 
then may the Tudge Eccleſiaſtical proceede s /o that if then 
be but apreſentment without any accuſation , hisproce: 
ding without a partie, which is to proceede ex officio, WY 
be warranted. Whereupon doeth followe, that proceeding} 
officio 7s pot tied to thoſe two cauſes onely of Teſtament} 
Matrimonie,es the next opinion doth holde. 

For theſecondis, that nolay perſon may bee a ef 
offi 
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of fcio in oy cauſe, but either teſtamentarie or marr{- 
moniall:which if it were true,though a layman be duly pre- 
| ſented for any crimes yet ſhall hee nener bee cited for it , or 
brought into or, for want of an accuſer toproſecute it. 
Concerning the citing of Jaye perſons , abſolutely in any 
cauſe beſides thoſe two,ynough hath beene ſaide in the former 
| part So that in this opinion the citing cx officio onely remai- 
weth needefull to bee further ſpoken of. Trucly if the authour 
of it had underſtood what he writte, he would neuer haue put 
it in the tale or reckoning. For of all other cauſes Eccleſtaiti- 
call whatfoener , there can be leaſt wſe of proceeding ex offi- 
cio in thoſe two: becauſe the chiefeſt , and almoſt onely wſe of 
it is,in dealing againſt crimes and offences. But I wil bring 
theſe two opinions into abriefe thus : the fir# ſeemeth to per- 
' mitproceeding of Office in an Eccleſiaſticall matter, ſo there 
be a folemne preſentment precedent. The ſecond condem- 
neth all proceeding without a partte ( ſauing in thoſe two 
Fe )andſo( in effett ) inall cauſes ,if it hane none wſe in 
thoſe FW. 

The third of thoſe opinions is ,that albeit a matter bee 
ducly | Terr againſt a man , yethe may not be exa- 
mined vpon his oath , as of incontinencie or ſuch like, 
IWhereby ( I thinke ) is meant , that hee may not be ſo exami- 
ned of any criminall and penall matter. 

The la#t opinion of the ſaide foure-, s: that no man is 
' boundto declare any matter againſt another, except 
there be ſome, that is an accuſer. So that by thus laF?, no 
witneſſes ſhallener be had, when the Indge proceedeth ex of- 
ficio,except themſelues liſt, which commonly none wil thruſt 
himſelfe into , but upon ſome pique or humor of enmitie_. 
And ſo an accuſer who for the mo#t part commeth in of ma- 
lice ſball ( by this opinion) haue compulſories to force witneſ- 
neſſesto teſtifie_; but amaziſtrate proceeding for ſatisfaction 
| Aa 3 0 
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hy dutie only, ſhallnot. By the way may be noted,thit hens 
;y alſo that opinion is pe moot which holdeth , no manty 
be bound against hs will to teſtifie_>, but in cauſes matrim. 
niall or teſtamentary : for accuſation is oxely of offences, by 
this opinion is implied, that when there is an accuſer, 
man may bee compelled and is bound to declare a trueth a 
gain#t another. Which la#t being ioyned to the former guiz, 
that albeit a matter be duely preſented (that is crimi. 
nall, and may be penall tohim)) yet he may notbe exz 
mined of it, vpon his owne oath : doth come to this paſt, 
that of an Eccleſiaiticall crime , there is ( by lawe ) nowayt 
conuict a man, except ſome man will be an acculer, ores 
voluntarie witneſſes qui ſeſe ingerunt ad teſtimonium: 
wviz.ſfuch , whome the very lawe of nations doth entend tobe | 
enemies unto the partic, frank they thruſt themſeluesint 
the matter. 

Tou are not to marneile that the opinions of thoſe , who 
ſhoote at one generall marke,are ſo abſurd, and do ſo varie and 
iarre among them(clues, and doe as it were confront one ano« 
ther. For you remember, quod vno abſurdo dato, multa 
conlſequuntur:azd that trueth is ſimple,conftant,andlikeit 

ſelfe, and therefore no trueth i diſazrecing from another 

trueth:whereas vntrueth 1s manifold, and variable from it 
ſelfe. For two contraries can nener be both true but they miy 
be,andare oftentimes both of them falſe. 

The firſt of theſe opinions then taketh away all proceeding, 
either in crimes, or in any other cauſes , where there wanteth | 
an accuſation or ſuch ſolemne preſentment, as the author ofit 
meaneth. The ſecond (in effett) taketh away all proceeding 
ex officio , but eſpecially in crimes and offences, The thirt | 
ampugneth all examination by the othe of the partie,in a mit- | 
zer criminall and penall. The laſt woulde ouerthrowe all vr- | 
ging of witneſſes to reſtific, in a cauſe moued ex offici 9 

- c where 
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where there is none accuſer ,yea though there bee a folemme 
reſentment, | 
Theſe foure m—_— (among Others) are alſo made a- 


gainſt iuriſaiction Eccleſtaſticall , by the innouators,not onely 


for contrarietie vnto the lawes of the Realme, but for contra- 
rictiealſo to Canon l/awe,to Ciuill lawe,to Gods lawe,and 


untoreaſon,as 1s by them pretended. 

But aſwell their other exceptions , that of late haue beene 
tuken by any of them, and ſtirred vp azain# the maner of 
exerciſmg inriſdittion Eccleſiaſticall , ( ſo farre as I can 
learne) as aſe theſe foure laſt recited falling in with them 
(albeit all their ſaid opinions be not holden by enery of them, 
but according to the varietie of their humors and ſenerall ca- 
pacities) may be reduced (not vnfitly) unto theſe two heads. 

They ave reſpect, either the manner of entrance into 


_ the ſuite, ore/s the fourme of proceeding in it. 1» the 


maner of entrance (you ſee) they challenge it, for that itis 
not either at the ſuite of ſome accuſer, or vpon a ſo- 
lemne Preſentment : Or for being ex officio in any other 
cauſe, then thoſe two of teſtament, or matrimony,wherein(in 
very deede ) ſuch proceeding hath little or none w/e. | 

Inthe courſe of proceeding in theſuite , they take ex- 
ception, partly againſt ſome principall ate therein wſed: 
endpartly againſt ſome meaner circumſtances. 

In that more principall atte (viz, of gining an othe) they 
impuene either the examination vpon othe of the partie 
himſelfe, or the examination of witneſſes, concerning 
their brethrens actions. Touching the othe of the par- 
tleboth fault is found by ſome with the ceremonie vſed in 
Siuing the othe,, ad becauſe the othe is giuenin a cauſe 
criminal and penal to themſelues. 7» the ceremonie at ta- 
ting an oth, there is reprehended{by ſome )the laying ofthe 


hand ona booke, axd the ſivearing by the booke, or x 
the 
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the conterits ofit. of mcaner circumſtances (falling ax 
in proce eding) that they challenge , ſome are concurring wit 
the very tender of the oath (as that they haue nor dilting 
knowledge of euery particular , whereupon they arety 
be examined, before they reſolue, whether to take the 
othe ornot : and other are enſuing the othe and exami. 
nation : as that the Iudges doe not reſt in that which 
affirmed or denied vpon their oth,but oftentimes pro. 
ceedeto a further examination by witneſſes, vpon the 
ſame pointes. All which I mind (God willing) toproſecut, 
in the ſame order, that I haue here ſet flanh: haxine firi 
touched ſome matters, that I holde not unneceſſary 
to be knowen by the unlearned ſort, for the bet- 
ter opening and vnderitanding of the di- 
| ſprtations following. ; 


T HE 


THE CONTENTS OF 
the Chapters ofthe Second part 
of this eApologie, 


OF the diſtinftion of offences : and ſcuerall kindes and endes in puni- Chap, 1, 
V fhingthem, with the neceſſity ofpuniſhments. 
Oftwo ſorts of proſecution of crimes and offences, viz. by a farty 8 of office: Chap, 2, 
the praftice of themin Scripture; and.-in the ſcucrall Courtes of this 
Realme, *' 
Ofthe ſundry kindes of obieRing crimes by « party mentionedin the Cizill C,gp, 3. 
law; as by reaſon of a mans publike charge and funtion : alſo by way of 
Exception, Supplication, Complaint, Delation, and Accuſation, The true figni- 
fication of the word Aceuſario : his diuers acceptions, definition & exp3- 
ftionthereof; with ſomie reaſon of rhe frequencie of accxſation, in courts of 
the Cixil[Jawes, in former times is allo declared. 
Thar the proſecution of crimes by way of Accuſazion, is in moſt places for- Chap, 4. 
bidden or growen into diſuſe ; the reaſons hereof, be partly the danger to 
the yone/ nt and pzrtly the hatefulneſſe of that courle, 1hercin alſois 
diſputed, wherher all Accuſation be ynhawfull z and certeine points deliue- 
redto be obſerucd by all chem, rhat will accuſe others. 
Ofthe ſeuerall acceprions of this word Officium: the fignification of Inquiſitio, Chap, g. 
Lueſtio, Crimina ordinaria g3 extraordinaria :the reaſon why Inquiry by office 
came in place of Ac:nſation; of Enquiry general and ſpecial : of Enquiry ſpe- 
Gall ex officio nobili ſrue mero, mixto, &7 promoto : and of the priuleges of pro» 
ceeding ex mero officio aboue the other, 
Of Denanciation, a ſpeciall meanes of ſtirring vp the Office : of the manifolde Chap, 6. 
ve thereof; in the olde Common weale and Empire of Rome : and at this 
preſent on the other {ide the Sea: the general acception of that word;and 
of foure kindes of Dennnciation: how they differ one trom another: whar is 
required in them : and when a Denowneer is to be condemned or excuſed of 
expenſes. And what courſe of dealing againſt crimes and offences is hol- 
den both incourrs ofthe Eccleſiaſticall C ommiſſion, and in Ordinary courts 
Ecclefiaſticall in this Realme, 
That the Ciwilland Canon lawes allow ſundry meanes to ground a Speciall En- Chap, 7, 
quiry of office, againſt a crime, beſides Accuſation and Preſentment : therein 
salſo conteincd an anſwere to a ſuppoſed rule : and declared how trom 
Generallthey deſcend to Speciall enquiry : and that beſides thole two, cither 
4 Fame; or Clamyſa mſinuatio; or Private Indiciall Denunciation ; or Canont- 
call Denunciation, of Indicia; or taking with the maner: or other Notoriety of 
the fa : orappeachment by ſome of the complices : or colluſion of the 
Accuſer: or the not obieRting in due rime, that cuery of theſe do want: or 
when the Enquiry tendeth bur to a Spiritual puniſhment, may ſcucrally a- 
ny of them ſerue to warrant ſuch Enquiry : with ſome obſeruations, rou- 
Ching the nature of moſt of theſe. 
Thatto proceed ſometimes againſt an offence, otherwiſe then vpon an Ac- Chap. 8. 
| Bb cnſation 
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euſationor Preſentment: or then vpon an Appeale or Endizement (whichyy 
at the Conmonlaw haue reſpeRiue correſpondence into the two fo 
isnoduers, much leſſe any conrrary or repwgnent courſe ro the Jawes, 
rutes, and cuſtomes of this Realme: thisis prooued by TCommunlay, 
rutes, and pradtice, in proceeding informatine, and Pwunitiwe : with anſye 
to certeine obicRions made to the contrary. 

Chap. 9. How the ſecond opinion (here to be treated of ) is : thatnolay perſon ny 
be cited of office, in any cauſc but teſtamentary or matrimoniall : and thatth 
drift of that opinion is againſt proceeding of office in matters crimind; 
the neceſſary vic and equity of proceeding (ſometimes) criminally, | 
Inudges office, in courts both Temporall and Ecclehaſticall. 

Chxp. 10, Conteinerh an anſwere to ſome further obieions,made againſt the con, 
niency and reaſonableneſſe of proceeding againſt crimes of office, | 

Chap. 11. Thatthe lawes ofthe Realme do vſc Enquiries and proceedings ex officio;tht 
they allow it in courts Ecclefiaſticall: with an{were to ſome obietion, 
that are made to the contrary. | 

Chap. 12, Is ſer downe areplie rothe Note-gatherers anſwers, giuen to certeine reaſay 
that haue bene made long agone, for ro ſhew rhe like courſe to be alſopy, 
Riſed in Temporall courts: and an anſwere to his reaſons broughtto prox, 
that inprocceding of office, there is ſome conwtariery vnto the lawes 

land 


Chap. 13; That the Enquiry ex officio againſt crimes, is allowed both in Cixill or T 
5's rall _— and — alſo, by the two lawes Canon and Gini,” 

Chap.1t 4. Contcineth an anſwere to ſuch obicRions, as vpon the Cimill or Canonlans 
are brought againſt all proceedings of office in cauſes Crinunall, by th 
T reatiſer and the Nyte-gatherer, 

Chap.15. Enquiry and proceeding of office without an accuſer, and grounded wn 
ſome other of the meanes afore prooucd ſufficient to enter into ſuch b 

quiry, is approoucd by ſundry examples of Scripeure, 

Chap. 16. An anſwere 1s made to fuch obieQions, as out of Scripewre or Ecclefiaſtici 
writers be made, againſt criminal proceeding of office; by rhe Note-you 
rer and others, 
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Part.t. | I 
THE SECOND PART 
of the Apologie publiſhed in defence 


ofſundrie proceedings by Iuriſdiftion 
Eccleſiaſtical, 


CHAP. I, 


Containing a diſtintlion of offences, and ſenerallkindes and ends m 
puniſhing them, with the neceſſitie of puniſhments. 


I; A ' puniſhable by eccleſiaſticall Iuriſditi- 
on. And becauſe many bee talkers of 


© EF Vs 
IT A © \& theſe matters, who vnderſtand bur lis 


= Ll the controuerfies remaining to bee 

handled in either ofthe twopartes en- 
! ſuing,doe reſt(chieflie)about the ma- 
[ ner of difcouering of ſuch crimes asare 


tle the true nature of them ; therefore 
—_— ===) tO giue light vnto the whole diſputati- 
on, & to make it appeare to be a matter of no ſmall conſequence, 
but much to be ſtood ypon ; before Iproceed further, I mindto 
touch ſome neceſſaric points ſeruing forthe better vnderſtan- 
ding ofall proceedings againſt crimes. And firſt of the diuerhitie 
of faults in generall, then the ſeuerall kindes of puniſhment of 
them,and i ends of ſuch puniſhing,and of the neceſhtiic of pu- 
niſhing them : whereupon (by conlequence) dependeth a ne- 
ceſſitie alſo to hane them firſt diſcouered. | 
All * faults are done either by committing; as where in action * On & goons- 
wedoe that which iseuill, or forbidden, called properly Pecca- jn Ca eBpec- 
mn, 2 finne,a crime and offence: or elſe by omitting andleauing catum.dit.».de 
vndone,ſome thing that we ought to do,called De/iftum,a delim- j, calle Lea: 
neva default,negligence or contempr, For ro him that knoweth cum. 

w 10 dowell,and doethit not to him it ts finne, faieth $.* [ames. And » Iacob c.4.v. 
yettheſe two be often3 confounded together, andthe one is ta- 7.1 
ken for the other in ſundry writers. rum. 

Of both thele fortes, ſome there bee which (by the Ciuill 
lawes) are called Crimina ordinaria. Such *as bee knowen by a 4 L.3.5 pena 
peculiarname, and haue in lawe a m_— penaltic at A —— 
Bb 2 or 


1 Plinius, 


2 Aul Gelli- 
us, lib,6.C. 14+ 
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for the offenders in then, by ſpeciall ſet Magiſtrates thereuijg 
appointed, in which reſpect they arealſo called Crimma legit. 
»1a, And all other be Criniza extraordinaria, ſo called, either be. 
cauſe they were committed yncertainelic to ſome, as occaſion 
fell out, or for that they haue no peculiar and proper name in 
lawe, orelſe no certaine puniſhment determinately appointed 
(by lawe) for thoſe who offend inthem; and moſt of them ar, 
therefore for the varietic of them ( vpon the great yarietie of 
ſpots which bein a certaine beaſt named *Stellio) termedinthy 
lawe Crimina Stellionatas: and may be engliſhed by the gener! 
rerme of miſdemeanors: and ſuch be many of theſe crimes which 
vſuallyare enquired of and examined in the Starre-chamber, 
Ot animaduerſions or chaſtiſements exerciſed againſt offen, 
ders for either of theſe kindes of faults :* ſome be by word oneh, 
and ſome be by deed. Ofthoſe which be by word alone, (which 
we may Engliſh Adaertiſements) the one is hgnificantly bythe 


' Grecians terined wha admonition, and the o;her niwne rebuke 


3 Ariſtot.r Rhe- 


ot reproofe, | 

Theend of thoſe animaduerſions or chaſtiſements which con- 
fiſt in words, is referred onely tothe reformation & amendment 
of him,vpon whom they are vied, by making him ſorowtull for 
it, & more circumſpect & carefull how he carieth himlelfe inthe 
like afterward,and thereby is a man ſaid to be won by another, 

The puniſhments which be inflicted in deed and not in word 
onely, are inthe Greeke tongue very aptly diſtinguiſhed being 


of three ſcuerall ſorts,according tothe ſeuerall ends vnto which Þ 


they are referred. For cuery actual puniſhment and penaltie isc- 
ther zine nwpic or mwegteryugs Kao, the firlt of actual puniſhments 
(as eAriotle the molt exact obſeruer of the proprietic both of 
words & matters noteth) is im«a? zagomc: jt is ſuch puniſhment, 


as eſpecially aimeth at his bettering, vpon whom it is inflicted, 


4 c.duo. 33. q.4. being a puniſhmet tempered with mercie, For + it is whEthe par- 
yeah 2. tieis in deed puniſhed as an offender,yet the rigour ofthe penal- 


+2 

c.qui ſincera, & 
c.diſciplina,gilt, 
45, 


tie is ſpared, & he comiſeratedand pitied as a man,and therefore | 
apt inough tooffend through humane frailtie.The end ofthe fe- | 


cond ſort ofatual puniſhmets called nuwpiainrinze F mwdrecyine 3m 
7g: that is to ſay,is done for his cauſe that proſecutethir, or 
1s grieued; to the intent there may be ſorhe ſatiſtaCtion, 

This 
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;Thismay happen1in two ſeuerall ſorts.v1z.cither for the pre- 
ſeruing or reteining the dignitie ofthe *law, or of the *magi- 3 L.1,% 2.#.%e 
irate happening tq be viclated (non enim licet impune leges tyra. fu 
dere tranſgrediends) as by fine or ſuch like : or els forthe cons f. de offic, Pra; 
centment of ſome priuate perſon, that hath receiued iniury by * 
ſuch offence ; which in the French lawes is called Amende hono- 
zable; and with vs in Englandare either dammages againſt him. 

(asisin Ktious of the caſe) orels the offenders publik acknow- 
ledgement ofthe fault, 

The end whereunto the third ſort of atuall puniſhment, 
called #245, looketh, is eſpecially for theexample of others: 
and may be Engliſhed an Exemplarie punihupeny:peing vius 
ally infliced for more heinous crimes, Plato * affirmeth ofthis, x plac in Gor- 
ana jetty ive avar ut regimes melo yorres, quce pdpu Barns yore, Tt is((aith he) 8 
done for others, that they who beholde the puniſhment, may. 
atleaſt for terrour thereof, become better and amend, And elſc= 
where inthe ſame booke| he ſaith tothis effeR,, /t i5required that 
enery one which i duely puniſhed, be either himſelfe refarmed, and. 
made better thereby, or to be an example wvnto others to reforme 
themſelues, at the leaft for feare of like puniſhment, To which pur- __ 
poſethe* Greeke Oraronr alſo hath a hkeſentence of this matrer, + Demoſth. cou- 
| Platoin his 5 bookes of lawes afligneth'one otherend of a-.; p15 5 Ic 1e- 
Quall and exemplarie puniſhment: which is, that they are alſo gibus. 
inflicted in grieuous offences, vpon a very.deteſtation and ab- 
horring ofthe crime. For which cauſe euen brute beaſtes, yea 
and ſometimes inſenf{ible creatures atfo, ate (ina fort) puniſhed; 
by whoſe occaſion ſome heinous deede happeneth, Of brute 
bealtes{laine 1n this reſpe, wee hane example inGods® owne * Leu20. V. 5. 
law, The Romares did of purpoſe nouriſh vp continually dogs lobed b.a. an 
mcheir Capztoll, to giue warning of any ſecret approch by night; tiquir,c.fin. 
and when the olde Gazles ſacking Rome, had almoſt ſecretly 
lupriſedthe Capreoll alſo : becauſe the dogges at that tune did 
not barke to giue warning, they had their legges broken, and 
in memorie of a deteſtation? heereof, ſome dogees euery yeerc 4 Thou lib.7. 

. . | ; 'N.10.19.C.3, 
aferward were putto a kinde of puniſhment, - certeine were g 4.8 lib.1. 
FEY ſplitted aliue vpon a twiforked ſtake made of clder-trec, #P-* 
and et yp in that ſort publikely, berwixt the Temples of /aner- 
tu and Sumanzs 1m Rome. ,- ooo | 
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: Eſchinescon- - And we reade,* that amongs the eLethewiavxs, infenfible crez. 


tra Creliphon- 


2 L.n.T.de falla 
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3 Ariſt.1,Rhet, 
ad Theod.c, 14- 


$ c. dileQo. de 
ſent. excomm, 


tures, as ſtones, trees, yron, and ſuch like (which by their fil. 
ling had cafually occationeetthe death of any man) wereſy. 
lemnely, as it were, baniſhed from thence, and remooued fron 
the common vſe and ſight of men, The * Cim{lawes doa 
the very houſes to be ouerthrowen where forging of mony hath 
bene vied. And ypon the ſame groundes doth the Commune 
ofthis Realme, giue Deodands to the Queene;, as thing@ accur. 
ſed,and to be cither (ather Highneflepleafure)deftroyed,orbe. 
ſtowed ypon the poore : and the houſes of atrainted perfonsin 
treaſons, to the entent to haue them demoliſhed, and the trees 
about them+to be rooted vp; and ſo inthis behalfe is alſo the 
"© law in Praxce, yetin frequent practices, All which tehd to fig. 
nifie, in what detefiation & abhomination ſuch enormities are 
tobehad; and that men, whoare endued withreafon, mayby 
ſach examples of law be admomifhed, what puniſhment more 
infily abiderh them, if they commit the fame for which even 
brute beaftes and infenfible thingesareſo duely, asit were, pu- 
niſhed. For either it doth, or at leaſt wiſe ought ro workethis 
effeRin men, In which reſpeQ 4riPorle * faith, that puniſhment 
is a remedie or medicine to be yſed againſt faults. And ſo4 Caſe 
odor erauely writeth : Remediwnmn eff contrapeccatum, acceleras 
correFio. Quicke puniſhment of ſinne, giues a remedie agai 
finne, For altcrimes and offences be (in truth) but as fo 
maladies and diſtemperatures in the body of the Church and 
Common weale ; which if they be tolcrated to grow (without 
reſtraint & coercion of lawes) will quickly ſpread like a canc- 
ker, cither to the deſtruction, or to the great and apparant dat Þ 
| ger of both : ſo' that rfit neceſſity of puniſhments and penalties 

y the very endes vnto which they are referred, may ſufficient 
ly bethus approoued vnto vs. | 

The neceffarie yſe ofthem might be further enlarged anden 

forced alfo;by the conſideration of ſundry, who are intereſſl | 
\ Inrhis behalfe; And firſt in refpe& of che Magiſtrate himſelf: Þ 
for itis faid, Non * caret ſcrapnlo ſocietatts ocentte gui manifeſtof6 | 


cinori defimit obmiare, He that lift not to oppoſe himſelfe again 
a crime manifeſted ynto him, may wuſtly be had in jealouſt 
himſelfe, that hee is a partaker with the offender. And agaite 
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1 Charitas 101 off ſed langnor, vbi mah mores digna prnanoy caſti- ; 
x; It is -larve. but faintneſle, to be Kaahy3 in _ Jon = phe 
ing _ _- of _ ashaue authoriric ro puniſh offen- 
ders, tis ſaid, * $7 illos neghigant & perire permittant, ſta potins + aug, evil, $0. 
7 manſuetndo oft poly. And apaine, Error de 5 ad Dee, 
atxr, But of that Magiſtrate which puniſheth offen- —_ 
ders,itisthus ſaid, 3 Qui emendat verbere, in quem poteſbas datur, 1 Avs,in Enchis 
vel corrcet aliqua diſciplina tc. eleemoſynam facit,quia miſericor. "4. cap-72, 
diampreftat. To an offender himſelfe it is behouefull, that hee 
may be recalled thereby —_ his = courſe. for + mala , catod.lib.;. 
car perſenerat, angetar : and 5 tarto ſunt prantora peccata, to Var.epiſt.14. 
pr eek Artes elligatars, Th aice® rs. te conkerndine. 
hor eft eox occrdere. Et conſuetudo peccandi tollit ſenſum precets, © luo.lb.s. 
. InreſpeRofothers alſo, that might take encoura oementto 
goe on in wickedneſle, or tocommit the like , puniſhments be 
very neceſſarie, For inregardheereof, Twike ſaith, 7 Impuoritatis , pee 
fpes magna peccandi ilecebra, And in law itis faidthus :* 7wſjor 8 cy; oice- 
ef reftoribus proumciarum gre ſunt crimina coaleſcere ſed puntant, rom-S 3,devie 
ne faciluas vente incentinum tribuat delinquends, To like pur poſe Cer 
eAmbroſe® wrizeth : Nonne etiam cum vni indulget ra 14 ad s Serm.8,in pial, 
prolapſionts contagium pronocat vninerſo; ? And therefore it is 118:V.2- 
grauely ** aid by another: Q nx eft ta miſericordia, que bonitas, :* c. (cd iltud. 
pniparcere,cf omnes in diſcrimen adancere ? .  diſt.zg, 
aſtly in reſpeR of the whole Church and Common wealth, 

uniſhments are moſt needfull. Examples are plentiful in Scrip- 
ture, where for the ſinne of a few, whole armies and focietics 
haue bene puniſhed, This we mayſeein®* eAchan, whole fiea- i rows. 
ling of the accurſed garment, &c. wasacaule ofthe ouerthrow 
of [ſacl in battell. So for ® the ſinne of Ely and his ſonnes mas »: ;.$am. c.4. 
ny thouſands of 1/7ael were ſlaine by the Philiſtims. And to like 
effe& "3 Salomon (peaketh, when he giueth charge to kill Joab, 1 1.Reg.c a 
Smite him,(ſaith he) that thou mayſt take away the blond which [0- 
& ſhedde cauſeleſſe, from me, andthe honſe of my father, And '+ for « toner, 
Imnas his diſobedience, the whole ſhippe was in danger tobe 
wrecked, Therefore an ancient Father '5ſaith, That as one dif- »5 «, fed illud. 
eaſed ſheepe infefteth the whole flocke, ſo by the fornication or other 4-45. 
Grime of ſome one per ſon,oftentimes the whole people is holden defiled, 

Vpon theſe and ſuch like conſiderations, the light of _— 
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t Lita rulnera- djidreach euen heachenmen thus: * /ntereſt ſemper Rei #b., 
m_—_ Cons paniri.And *panasob maleficia ſolui magna ts nerds J 
de fide. common wealth hath an efpeciall and continuall intereſt, ay 
cat reaſon alſo mooueth to haue wickedneſle puniſhed, 
Ifrhen ypon ſo many & weightic cauſes it be needful to hay 
crimes puniſhed,can it be denied butthat all good means arey 
be vſed,to bring them to diſcouerie and conuiction, which mu 
 lautfataff, needs goe before the puniſhment of them ? 3 Anltis graſian, 
act bus exemplo opus eſt, ſaieth the lawe: where there be many tran(. 
greſſers, itis needefull to haue ſome made anexample ta th 
4 Leumqui, reſt : and therefore + Peccata nocentium expedit efſe wota.: "tis 
deinus. moſt expedient to haue cuill mens lewdencfle made knowea 

and reuciled, 


| CHAP. IL 
There in is ſhewed how there are two ſortes of proſecution of Cring Þ 
and Offences; viz. by aPartie andof Office ; and the prafii 
of them in Scripture,andin the ſenerall Conrtes of this Realm 
declared. 


= Ow, the meanes to bring any Crime and0, 
s fence intoqueſtion before Iudges and Supet, 

W ours in authoritie, muſt needs be, and fobyll 
J lawwes, and in all common weales generallt 
(thatI haue read of) are cither by proſecutin 
of ſome partie, orelſe ypon the Office of tht 


«ll 


,” 


ION 


5Tul.Cla.lib.z. Tudge : the 5 Office of the Iudge is occaſioned, and asit werele 


S fin,4.3- on worke, either ypon relation made vnto him by ſome othe, 


or ypon his owne meere motion, without any relation from6 
thers, which-may happen, as when an outrage or miſdemeand 
is committed in his fight,orin ſome publikepreſence, wherelt 
then happenethto be. 
In the law of God and examples of holy Scripture,I dond 
call romy ſlenderremembrance where any criminall matters 
appointed 8 commanded to be proſecuted by a Partie: & but 
very few places, where any haue bene yſed, who ___ prope 
ly betermedan Accaſzr,or a Partie,For albeitin ſundry placesd 
Scripture we finde Accnſers mentioned; yet in many of then, 


Part, proceedings inCourts EccleſcaHicall. ” 
ſuch cannot be accuſors or parties (properly and firidtly ſo ter-. 
med)but onely ina very large fignificarion, becauſe their teſti- 
monies were receiued againſt thoſe, whom they denounced of 
crimes. For where a man is partic himſelfe, making it as it were 
his owne cauſe, and not the Iudge? office; there it is no reaſon, 
thathis owne teſtimony ſhouldbe admitted, * O #4 reffimoni- : 1,,.5 in pro: 
wm in propria cauſa vel quaſi propria , non valet, And it may then pri. f.Quando 
be faid to be a mans owne cauſe; whereof he may reape benefit * 
or dammage. But more (God willing) ſhalbe ſpoken hereof, in 
his proper place, 

Touching bringing crimes into queſtionin Temporal Courts 
ofthisRealme , ( that deale in matters ciuill or criminall) it is to 
befirſt reemembred,that theſe Courts be of two ſorts: ſome vſin 
the oy immediate auRtoritie, yetthe ſame ill aQtually be- 
ingin her Highnes &c; as all the Courts at Weſtminſter : Others 
wa but a kinde of mediate auctoritie,deriued fromthe Crowne; 

. yet by her Graumt made (in ſome ſort) their owne, asderiued 

 downe thereby ynto them. For ſundry ſubieRts, albeit they haue 
but aderiued power from the © xeene (as from whome through 
the dominions of this Crowne all iuſtice, and iuriſdition to ad- 
miniſterit, whether Temporall, or Eccleſiaſtical doth originally 
flowe: ) yet do nottheir Proceſſes runne in the Queenes name,nor 
her ſeale is yſed tothem, 

Of ſuch TemporallCourts as ſit but by ſuch a mediate and de- 
rived auRtoritic from the Q #eene vnto them, and therefore vſe 
not her Seale or name; ſome were in times paſt eſtabliſhed for 
cauſes Marttall, as the * Conſtables of England,and the Earle + Ric.2-cap, 
Marſhall his Courts (whereof Ihaue very ſmall experience:)and 
ſome for matters perteyning to the Peace, And of theſe laſt, 
ſome be for cauſes growing within the land, as Courts of Cows- 
ties Palantine, of cities and townes corporate , Sherifs turnes, and 
Court-Leets,or views of Fraxcke-pledge:and others be for cauſes 
Marine, as all the Courts of the eAdmiraltie. 

In temporal courts of counties Palantine,in courts of townes 
and cities corporate,ſauing where ſome ſpeciall cuſtome preuai- 
leth(as in Zondow many )in Sherifs turnes and in Leetes, the 
courſe ofthe common Lawe is (for the mot part) obſerued. In 
Aamiral conrts, the order ofthe ——— of the Romares ( bor 
| c ca 
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cauſe it is the written Common law of moſtnations not b 
rous, with whom wee haue to deale )is eſpecially yſed ; ſauing 
whete by Stature ot Cuſtome, it is otherwiſe dire&ted, | 

Ofſuch courts as exerciſe the Queenes immediate autoritig 
ſome haue no letters PatentPof Commiſſion to direQthem;g 


| the Parlement,which is called, and fitteth by the Qeenes ondy 


writ : the Chawncerie , from whence all originall writs docomg 
and yetthe L.Chamncellony or L, Keeper haue no Commiſſion by 
letters Patents,but receiue their authority by deliuery vnto them 
of the great Seale, as I aminfourmed : the Srarre-Chamber (ela 
bliſhed of the Queenes priuie Counſell, and ſome others tobe 
called) partly by preſcripr:on,and partly by Statute : the courtof 
Requeſts by cuftome and preſcription : And the Counſaile inthe 
Principalitie and Afarches of Wales,auRtoriſed by At of Parlia 
ment ynto ſuch,and in ſuch maner, as her Maicſtie ( by inſtrudi. 
ons ynder her Roial hand-writing)ſhal from time to time dire, 
But thoſe Courtes Temporall, which fit by Commiſſion and 
letters Patents for exercifing (in ſtead of her Highneſſe)the 
Queenes owne and immediate autoritie, are cither ſuch , asbe 
viually now holden at Weſtminſter, as the Courts of the O neem 
Bench,the common Pleas,the Exchequer, and the Court of Wark 
and Ligeries : or in other places ofthe Realme abroad, as Courts 
of Generall Aſſiſes, Nifprins, Gaole delinerie, Seſſions ofthe Pract, 
the Counſell eſtabliſhedin the North parts, the Court of Star 
rery in Denonſmire and Cornewall,and(as IThaue bene infourmed 
the Courr for triall oflife and death at Halrfax,and ſuch like, © 
I know, that by ſpeach, and by vſe alſo (in ſundry mens wr 
tings)touching c aforenamed Courts; ſuch only(as it wereby 
a kinde of appropriation) be moſt vſually called Courts of the 
Common lawe, wherein matters of faft, touching heredrtament; 
conrafts,ot miſdemeanonrs be tried by a lurie oftweluemen, bs 
cauſe this triall is more frequentthen any other, But yet wear 
not to thinke, that none but theſe may truely fo be named, 
though the other were contrary to the Lawe Common; ſeei 
they be alſo allowed by the Lawes, Statutes, or Cuſtomes of ths 
Realme,aſwell as thoſe which proceedetotriall by Iuries. 
In the Courts afore ſpecified that proceede to the triallol 
Titnes, by Turies oftwelue; ifchere be any Appelonr, as _— 
ay # 
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er ike;then may rhe proſecation molt properly* 
and truely be {aid to be done by an «Aecnſer, por oor Bus nu 
ts of 4 partie. If itbe forthe Qaeexe, whether itbe by way of 
enditerent,and be preferred by the Judges themſelues,or by the 
| Queenes Atturney generall,or by ſome private perſon; or be by 
way of [nfermation put vp againſt ſome offence made panalland 
not capital, (and this either 7 Eras generall,or by ſome 
other perſon)rhen all-ſuch proceedings are in truceth done ex of- 
ficie [udicnm : And this, either of mcere and extire office, as when 
the Iudge himlſelfe preferreth it ; orex officroprowoto, as when it 
sfrRrelated and preferred vpynto him, and proſecuted by any 
other, Bur in this laſt caſe, there is a kinde of mrxe proceeding 
betwixt both. And albeirthe Informer do proſccutepartly for 
himſelſe; yetis ie for the Qweenealſo whoſe the Court 35, and fo 
may be truly ſaid to be of office. 

. Thi plainely,in thatthe eFppeller (becauſe heis a 
meere partie )isnot ſo fauoured affifted, and priuileged in many 
relpes; as when the proſecation is inflitured of Office for the 
Queene. For the Appelire may pur itto triall of bancll with the 
eAppellonr, which he cannot doe vpon exditement, at the ſuite of 
the Queene, Likewiſe, whofocucr doth preferre the enditewent, 
of jo, though the defendant happento be acquited : 
yetthe preferrer payerh neither colts, nor dammages,nor is ſub- 
x coanyaRion inthat behalfe, asan «AFccaſcrand partic both 
is, and oughtto be, Burif the defendant be committed (forthe 
crime benot capitall,but feable: )rhenis the five, if it beimpo- 
ſedby the Court, to come wholly tothe Queene: If by penal 
ſtatute;chen(moſt commonly)it accruetb (bydifpolitioathere- 
ef) partly to her Highneſle, and partly to ſuck priuate perſon as 
informeth, And the enditements be termed vpon: their begin- 
ning, Enquiries or Inquiſitions,which are alwayes ex afficio, 

Now theſe and ſuch like, be notes dmg ke wheby you 
may diſcerne proceedings of thefe Counces in creminalfcaulcs 
proſecuted by an ef of partie, from that which'is done 

the office of the Court : for theſe two profecutionsdoe dif- 

in the end; andtheydiffcr alſo in centeinepriuiteged points, 
which that hatb, above that which is by aperrre. In the 
end, thus they differ; becauſe proſecution of Office ameth ax 
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| vindifiam, a publique puniſhment, whether pecunig 
ris, toaccruetothe Queene;orcorporall, Indeed, in-all expiig 
cauſes, vinds7a is (in truth) publique, and exemplarie, beds 
the Appellonr, onely doe proſecute ny after the Queen 
haue pardoned t) and thathe alſo ſeekenothing els, but priuye 
reuenge for his owne iniuric receiued rather then for an exams 
pleto be made ofthe offender,or for the Common weales ſatif. 
faction, and contentmenc.” Of the contrary hide, proſecutionin 
. theſe Courtes of an offence criminall (being nor capirall) bya 
Accuſer or partie, propoundeth (forthe moſt part) bur a Ciai 
end, that is, ſome atiſfation and amendsto be made vnto the 
complainant damaged : as in actions of ſundry treſpaſles, inz 
ions of the caſe &c. And then doe the Cimrlians termethy 
Canſa criminalis ciniliter; and the former, Canſa criminalis ori. 
minaliter mota. | | i 
Beſides ſuch difference in the end, there be alſo ſome priuile. 
oesthat are granted to the one courle of proceeding, whichar 
denicdtotheother; wherebychoſe two kindes of proſecution 
doe diffct.” As thatin proceeding of Office for the Queene ( 
was touched afore) the defendant may nor gage batcell againſ- 
the preferrer, as he may doe againſt the Appeliowy : neither hath 
any defendant in an enditement or information (though he be uc- 
quited) any colts allowed, when che ſuite isfor the Queene, a 
he both hath and'ought (in uſtice) to haue, whenthe ſuites 
eainſt hun; 1s onely proſecuted by a private and wrongfull 4« 
caſer; that was not abletoiulſtific his declaration (as wee may 
terme it) accuſetorie, of ſuch priuate offence or miſdemeanow, 
whereupon heſiied him, -. (7418 110 
-. Now let:vs:confider alſo how thoſe Courtes which hav 
none vſuall- trial by [zries, doe proceed againſt offences, Fil 
the high Court of Parliament hath no great vie (that I know)d 
dealing againſt Offences : but ſuch as | to be committed 
either by ſome member ofthe houſe, during the time of Parks 
went; Oragainſtche liberties andorders of thatCourt, In both 
which caſes they proceed to examination of them, cither ypo 
the Notoriety of the fat happening among them, or ypon'cre- 
diblerelation-of ſome; but wholly without any Accuſer or p#« 
ve taking vpon him the proofe thereok, with anyhna—e_ 
JC SD ws 0 
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ſo mach as Charges for wrongfullvexationg if ic ſhould: ſo fall 
ourto be accounted, Andtherefore ſuch proteeding, is alſo of 
mere Offee. 
In the Starre Chamber, onely crimes and miſdemeanours bee 
inquired of; but eſpecially thoſe, whigh1I called afore Extraords- 
weria Crimina : Viz. luch as hauceither nocertaine name, or at 
leaſtao ſer and determinate puniſhment, by Lawe appointed; 
and may not be puniſhed there, by lofle of life or oflimme ; bur 
either by Fine,by open ſhame and infamie,by impriſonment, by 
nayling or cutting of eares,or deforming the face, by baniſhing 
from ſome certaine place of the Realme, or foorth of all the 
Queenes dominions, or vnto a certaine place abroad ; or by 
condemnation ynto the Gallezs perperually,or for atime,8cc, 
The miſdemeanours puniſhablein the Starre Chamber, bee 
brought thicher into queſtion for the Queene onely, cither by 
herMaicſties eLtturne generall (and thatis by bill ofinformati- 
on,0r Ore tex) or els be brought vpon bill preferred by ſome 
priuate perſon,rhar is grieued.In all which Caſes, albeirthere be 
toundone which doth proſecute: yet can he not truely be called 
an ,ora partic; forthe reaſons before alleaged, viz. of 
theend propounded, which is pablica vindifta ; and for other 
greataſbſtance and priviledge, whichthat Court giueth tothe 
proſecutor againſt the def. in reſpe& har iris for the Queene. 
.-- Andnamehetharthe is toanſwere not onely to the Billypon 
kisoath, but alſo to /nterrogatories more particularly criminall 
thenthe Bill, and the /»terrogatories without counſell : which(in 
tueth) therefore needeth nor, becauſe they are brieflic drawen 
article-wiſe, and concerne but matters of fat, within his owne 
knowledge as is entended, Vponall which matter it followeth, 


i cad pang there is but as arelatour, —_—_— ſtirre vp, 
and partly to eaſe the office of that Court, by furniſhing it with 
proofes, 


Neuertheleſſe I am not ignorant,that ſometimes, when it ap- 
peareth manifeſtlie to their Lordſhips : that the plaintife (being 
ſome priuare perſon) hath calumniouſly, and of malice onely, 
vexedthe def.then ſuch plaintife there,is(and iuſtly alſo may be) 
condemned in coftes and damages, for his zpparant calumnia- 
non and wrongfull moleſtation ofthe def. Vnto which Tn 
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ofthe Srarre Chamber, I take the Courts of the Queenes Cay 
ſell eſtabliſhedinthe Aſarcbes of Wales, andinthe Northpay 
to bee alſo agreeable in their inquiries and examinations! 
TR eaof hunts loabotr Cd 
In the Charcerie 4, (being | 
of equitie)ifany ilomeiours or crimes be diduced andlaig 
downe inthe Bils (which happenerth very often : ) yet arethy 
not Criminalke laid,to have the def.puniſhed for them: but one 
ly Cinily, rothe intent, that the plaintife may haue an amenh 
and priuate ſatiſfaRtion, as ſhall be deemedto bee equitie, Ay 
therefore ſuch proſecution,is not by Office ofthe Court, but ons 
ly atthe parties luite : albeit the Office in the Chaxcerve doe thi 
arre aſſiſt the plainrife, for Gifting outofa truerh 3. that the dd 
muſt anſwere,cuen to the Crimivzalpoints of the Bill, ypon haſh 
Joy rr : Bur he may not (in thoſe two Courts) beputt 
an{were the —_—_— interrogatories vpon his oath; exceptth 
plaintife will be concluded by the def. anſwere ynto them, wl 
ſceke to make no further proofes. | 1 
But ofall the Courts temporall aforeſaid, aſwell thoſe whit 
proceedto the triall of miſdemeanours by /zrie, as of others; 
thinke this may bee generally affirmed ; That when anylewt 
Arm 6m or contempt (not capitall, nor tending tomui 
— to be done againit the — _ (euend 
meere without any Accaſation or proſecution o | 
tie by Bull) the Indges of ſuch Courts, 12 Exzavecherael | 
examining and by interrogating cuery one that is holden 
Red thereof,or tobe priuyc thereto, vpontheir corporall 
firſt caken. Let thus nauch chen ſuffice for the two ſortes of 
proſecution, and bringing Crimes into queſtion, 
by the courſe mentionedin Scrmrare; and 
by vie andpraRtice in Temporall 
courts ofthis Realine. 
» 
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Fthe (wndry kindes of obiefTing Crimes by a partic mentioned in 
To | rx 4s by reaſon a mans pub ligns chargeand fun- 
flion: alſo by way.of Exception, Supplication, Coplaint, De- 
* Jation,avd Accuſation. The true ſignification of the worde Ac- 
* culatio, h1s dixers acceptions, definition, and expoſition thereof, 
''". with ſome reaſon of the frequencie of Accuſatio in Courtes of 
* the Ciuill /awes,in former times ts alſo declared, 
| He ſame,and none other maneris likewiſe pra» 
7 {NI ciſed to bring offences into queſtion by the 
| | lawes both Ciuill and Ecclefiaſticall in ſuch 
NR {) Courtes, as either of thaſe Lawes haue place 
Cu C Py and vic: Thatisto lay, either by a partie, or cls 
FI by the Office of the Iudge. h 
Crimes in ſuch Courtes may be brought into queſtion be= 
fore a ludge, vpon a parties proſecution(whereaf we are furſt to 
; hoy two maner of wayes, The. one Commendablie , the 0+ 
er not ſo commendablie . Commendablie intwo ſortes, either . 
by reaſon of ſome office and charge, or by reaſon of a mans 
_ owe neceſlary intereſt, By reaſon of a mans Office and duc» 
tie, as when Trimmuiriregy, Procuratores Feſci, eAdnocati regy 
(as French writers call them) or (as we ſpeake andpraQtiſe here 
in£vglard) when the Queenes Attmrney generall(who by due» 
| te is bound thereunto) preferreth indirement or information a- 
ps ſome ſuſpeed criminous perſon , or wrong doer. This 
lth yerie neereaffititie with that Denwciation or Preſentment 
(called [adiciall) which isto be ſpoken ofhereafter. And albeit 
there be a kinde of partie; yet itis of the nature of proceeding of 
Office, which 1 alſo touched in the Chapter next precedent. 
, The Commendable proſecution by a partie againſtan Offence, 
| UN reſpeR of a mans owne priuate intereſt; is cirher by way of - 
Exception and chalenge , done in his owne' neceflarie defence, 


andtoauoide puniſhment; or per viam querele , by way of Com- -_ 


"t for attayning his right. 

Exception is (ometimes taken againſt witneſſes that be brought 
aguolt vs, rothis intent onely;that by abieCing aud proouing 
them to be lewde or affectionate perſons , there may rs 

c 


be giuen tothemin their 4-4 16 andnotto haue thempuy 
ſhed, And this obieQing of Crimes by way of Exception, | 

1.1 Fvibon, DO) force of an Accuſation,Or els * it is taken (before iſſue; 

cape... tab. ned)againfſt him that would accuſe vi,by our obietting of ſome eh 

alſo vmro him, Now ifthis be done onely tothe end orepelhi 

from accuſing; then hath ir not the effect of an Accaſain 

whereby he may be puniſhed (though he be proued gultie) 

But ifhe that ſo excepteth , doe fer downe the tine, place, &c, 

ſuch crime obieKed againſt his aduerſarie , and doe alſoinſtan 

the Iudgeto.condemne him : then ſhallit be proceeded in jag 

Accnuſation, and may be called a Recrimimation, or Croſſe-acealy 

ti0z,made by the defendant, | Y 

The proſecution per Q aerelam, is alſooftwo ſortes: theow 

« LiC.Rerum ©xtraindiciall, when * 4 man oppreſſed, humbly and cinulle comply 

amotarum, =meth andexpoitulateth of ſome wrong done wnto him, deſirmg rem. 

-die, not ſo mach to hane the other puniſh:d, as that himſelfe may,( 

ordinarie conrſe of lawe ) haue reaſon done him, This may prope 

be called © wermmonia, aſupplication tothe Superior, The oth 

(LAbinio.ohi © 7014s Indiciall,being-a kinde of Appellations; * and is eitht 

god. & Bar. f. -done by complaint ynto the ſoueraigne Prince, of ſome wid 

ns, -done-by-an high Court (ſuch as Prefeftus Pretorio kept amoty 

'the Romares)from which none eAppellationlieth:or cls is a Cov 

plaintynto a ſuperiour Iudge,of refuſall,or delay to do juſtice, 

his inferiour Iudge; with vs commonly termed a double Q nerth 

[Thus much for the moſt commendable ſortes of proſecuriond 

offences, inſtituted by a partie, 

+ » Ofthoſe which be not ſo 'commendable proſecutions ofd 

fences by parties, one is called Delatio, being the more odio 

and baſe; the other is Acenſatio,properly ſotermed. 

Delatiolikewiſe is oftwoſorts, The one may be deſfcribedy 

+ och. Qui - be a#ſecret accuſation orimputation of ſome crime againſtan 

nomen.ii.dciure .made vnto a Magiltrare, by bim thatis no way particularlyib 

Pl.ven.C.depe-: tereſſed in the cauſe. Againſt ſuch, was that law 5 of Conſtamim 

laorib.lib,,o. -conceiued, whereby it was prouided, that no private perſon ſpoul 

be adelatonr, or preferrer vp of crimes; and that none ſhouldbeſi 

"op ,vithout the «Aduocate of the finances, or renennes of the crow 

' whomiwe call the eAtrarney general, And of ſuch Delatowit 

Tate-carrigrs was this wootthy ſaying of an Emperour _-_ 

, ADM eetutnas Cond ronggons: : re 
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Princeps,qni delatores non caſtigat rritat. Priny accuſers & back= : 

biters take encouragement enough from ſuch a Prince, as will but 

heare, without gining them any rebukxg, Which ſaying, Smetonins 
Lattribureth to Domitian; and Plinirs * ynto Traian, X Sueto, ir 
© There is a ſecond ſort of Delatomrs & preferrers vp of crimes, Pgj.. Panegy; 
which deale more openly then the former, And we finde alſo in de Traiano. 
Jaw,two kindes of theſe. The firſt be a kinde of (alumniatonrs 

or Sycophants, * that preferre publikely (yet wnder other mens names Avvo C.de 
andperſons by them ſmborned and excited) ſome criminall matter a- ThE 
qain#t any perſon, The other ſort be thoſe, who (for gaine or re- 

ward) doin their owne names,preferre vp criminall and pcenall 

matter againſt others. Andoftheſe, ſome doe informe of con. 

ceiled landes or goods; due andeſcheated to the common trea- 

ture ofthe Crowne; yet ſuppoſed to be deteyned wronfully, by 

any others, And theſe by the Cimilllawe * are ſaidtobe odions and | 1:3 varia Cde 
hatedof other men; becauſe they doe1t for no duetie to the Prince arts 
or common weale; but ypon a greedie deſire, to enioyetothem - 

{clues,part of the gaine by others lofle: being (by that law)ſome 

time athird,and ſometimes a halfe part of that, which they finde 

(intrueth)to haue bin deteined by wrong,intruded vpon,or vſur- 

ped. Others be mentioned there alſo, who preterre informations 

acainſt offenders of ſuch lawes, as do inflict mules & pecunia- 

ne penalties for the offence;vpon hope of ſuch gaine,as(by thoſe 

lawes) isaſſigned tocome yntotheir ſhare. This kind of Delators 
inthisRealme, we call /»fonrmers, or Promoters: though their 
Proſecutioin this Realme do much participate(as afore is ſhew- 

&)with that, which is called ex Officio promoto,& inthat reſpect, 

be greatly priuiledged. Among the Romanes ſuch were cal- 

led Qadrmplatores , becauſe commonly the fomrth part of the 

penaltie, was awarded vntothem, So that by like reaſon our /n- 

fourmers may be called in Latine Trip/atores, when they haue a 

third part; and Daplatores,when they haue the one halfe,as they 

hauein this Realme (vpon penall «erp rol ym ener 


In what deteſtation and hatred this kinde of inen(rhough not 
altogether vnneceſſarie) were had amongs the old Romanes,this 
faying of Q nintilian doth manifeſt, 5 «Ad deferendos reospremio 5 Quineil, lib, 
duc, proximum eft latrocinio. To be induced for reward or gamne,to vitl, cap.7, 
' Peferrecrimindll matter againſt offenders gs next a kin to robberie. 
wh Dd 
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Aud in deede, Delatowrs were farre more ſtomacked , and my 
ligned , then other eAccuſours , as may bee - Gang by 
t 1.3,C.de Ma theſe places in the Ciuill lawe, * ee doe indge him that a, 
lefic. ., cuſeth in ſuch a crime , to deſerue rather rewarde , then to by 
\INottiin ne. Called a Delatonr, And againe in another place : * Let not ſu 

«Natl.in nine, 2 "" 

C.de. Epi.&&  feare either the name or ſuſpicion of Delatonrs, 

I The laſt of thoſe wayes , by which a partie brings offer. 
ces into queſtion and diſcuſſing before a Iudge , is Acenſe. 

3 Thdor,vtine; For, It is called 3 Accuſatio ab Ad, & Canſſa : quia Accuſy. 

foru,de veid, for guaſs ad canſam vocat. There bee other wordes of nay fÞ 

We ſignification vnto this , yet not the ſame alrogether , as 
flalare, when it is vied with the ablatiue caſe , Poſtulare aliqun 
crimine, inſimnlare, incuſare, and ſuch like, But there is adiffs 
rence noted betwixt this laſt , and Accsſation, which is this 

+ Serviusin J'eare ſaide (ſaieth * one) a ek incuſare , ſuch as bee our be. 

prim, Face ters, and to accuſe thoſe, that be onr equals or mferiours, Butthi 

5 L,Qujaccuſare, difference is not much obſerued. 5 This worde Accuſation y 

yo wet Fl ſometimes ſo generally taken, that it fignifieth an AZ:on in; 

negaver.f de Ciuill caule; like as, on the contrary fide , Afton is taken fat 

Accuſation, Tullie, pro Milonenameth it Aftionem Perduellion, 

But molt properly it is called Accaſation , when 1t is intended 

in cauſes Criminall, 

We reade of i-rarde, and of externall, or outwarde Accu 
tions, Internall Accuſation is of a mans owne conſcience, Suck 
c Proverb,ugs, IS the Accnſation ſpoken of by Salomen, * Hee that «: fuit' 
verſ, 17, his owne cauſe ,is inſt: or as the vulgar Latinetranſlationtes 

deth it, The inſt man, 15 the firſt Accuſer of himſelfe, 
Externall, or outward Accuſation is either Prinate, or Publit, 
Prinate is either betwixt enemies, or betwixt friendes. Tha 
prinate Accuſation and imputation which is among enemits 
is of three ſortes : either ſpitefull vpbraiding , called of tt 
»Plutarchin yi» Grecians by the generall name 7 of xawzis, a worde allo fit 
ta Publicol. ting euery eAccuſation : or reproche and reuiling called ** 
orels Calumniation; that is, malicious or falſe wreſting of is 
enemies wordes or actions, to an offenſive purpoſe. 

Private Accsſation of one friend touching another, is nothil 
els, but a friendly expoſtu/ation with him, that is ſuppoſed not 
haue dealt ſinglie os conliderately,in the courſe of good wy 


parts, proceedings inConris Ecele/taNicall, 7 
ſhip, called «bi« of the Grecians, That Accnſation which is pub* 
lke, iseither cinillie moued, that is, for priuate amends vnto the 
je grieued:or criminalle,that is,for ſome publike puniſhment; 
whether it be x\anc, wpls, or meweryuas, And itis that Accnuſation, 
which here we eſpecially treate of, 
This publike. Accuſation, is ſometimes done ore ters; that is 
bare wordes without writing, which the Grecians doe expreſſe | 
alſoby the aforeſaide name of 4ris=. But moſt vſually publike 
eAccaſation is made by writing, That, which is conceiued in 
| writing, in a more large ſignification , conteyneth and rea- 
cheth even ynto thoſe preferrings of crimes (afore ſpoken of) 
that are done by Exception or Chalenge , by Complaint, or by 
Delatins, And ynto this publike eAccuſation, which is of more 
generall acception , that definition of eArifforle agrecth : viz, 
that it is a publike declaration againſt ſome, of ininries or crimes 
committed, But in the ſtrict and proper fignification itis taken 
for that ſolemne Accuſation termed by the Grecrans han, and 
alſo ſometimes #2712464 when as this latter is not taken gene- 
- nllly,but for the moſt eſpeciall kinde thereofonely. 
The effeR of this eAccaſation , when the crime declared is 
protied to bee true, and by arguments conuicted; is called by 
the Grecians i251 that is, * (as the Latines doe expreſle it) ; inllots. 
ws. verb.ſignific, 
| There is alſo another different acception from the former, of 
the worde Accuſonr,thatis not hitherto touched: which is, when 
that worde is applied ==mze-z5cynto any, that teſtifieth ſome 
criminall matter againſt another, Andin this fignification , wee 
doe finde it yery * vſually taken in holy Scriptare , as ſhall mn infr& 
akerwarde more fully appeare. So in ſundry Ratutes of this * * 
Realme, as namely in theſe wordes of a ſtatute; viz. duch ac- 
enſed or detefied by two lawfull witneſſes: 2.5, Hen, 8, cap.14.and 
n ſuch other ſtatutes; whereby is required, that the Accnſours be 
brought face to face, againſt the priſoner: meaning thereby ſuch 
witneſſes as are to giue euidence(vpon their oathes) againlt the 
partic conuented. Hereofwe haue News examples, andnamely 
theſe wordes of a ſtatute,3 That no perſon ſhalbe connifted &c.or 7 1.Ed 6.ca.13; 
ſuffer &c.nleſſe the ſame offendour &c, be accuſedby two ſuſſicient © © 
& lanfull witneſſes,as ſhal willing ty without violence cofeſſe the ſame. 
ee 12 Dd 3 ——_ ._ 
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Where the witneſſes {ayings are called eAccsſation, 8 rheir Dy. 


poſitions, Confeſſion, Likewiſe in the ſame Kings dayes, where 
is thus prouided, * That noperſon ſbalbe convitted 66 c. for any tres, 


ſons ec, that nowe be, or hereafter ſhalbe &c, vnleſſe the (ame of. 


fendonr be thereof accuſed by two lawfull accuſers : which ſaide accy. 

zrs at the time of the arraignment of the partie accuſed (if they by 
then lining )ſhalbe brought in perſon before the partie ſo accuſed, ani 
anowe and mainteyne that that they hane to ſay againit the partie , 
prone him guiltie of the Treaſons or Offences, conteynedin the Billsf 
inditement, So that here, thoſe that giue cuidence to prooue the 
matter of the enditement (which mult needes be the witneſſes), 
are called Accnſers, which termein thele & like Rtatutes,ſeemath 
ro haue bin borrowed fromthe comon ſpeach of men (who of. 
ten vſe to ſay thus; Who i able to accuſe me of ſuch or ſuch things 
meaning, to teſtifie againſt them) rather then that the truepro. 
prictic of the worde was there followed, For Ini#tice Brookein 
his Abridgement teſtifieth, * That the common triall at the Com 
mon lawe 4 [urie and witneſſes, andnot by eAccnſers. So thatal. 
beit witneſſes touching offences (by ſome ſtatutes and by vſuall 
ſpeeche of the vulgar ſort) be termed eAcenſers : yet (by his 
opinion)they doe (in very deede) differ much;in that the oneis 
(as he faith) the triall of theCommon lawe, but nor the other, 
The true difference betwixt them he there prooueth alſo owl 
the Ctuill lawe; ypon relation made ynto him, by a Dotour in 
that facultie; and willeth it to be noted as a ſaying, which hee 
well alloweth, By the Cinill lawe ({ayeth 3 he) eAccnſers be # 
parties , and not as witneſſes. For witneſſes ought to bee indifferent, 
and not to come till they be called, But accaſers doe offer themſelus 
ro accuſe, For it is a good chalenge of a witneſſe to ſay; that hen 
one of his accuſers, Ouod nota, 

Nowe howe' vnreaſonable were it, to admitte the teflim- 
nie of a partie in his owne cauſe ? So that by the Ciuill lake 
(by which this proſecution is moſt properly handled,) Act 
ſation (truely ſo called) is defined to bee , [ms wlciſcendi ſo 
lenni & penalt indicio , panas ac delifta: A right which the lant 


 yeeldeth to any of proſecuting crimes and offences for renenge ani 


miſpment, by publique and ſolemne indgement . 
For the explanjag wherof,we haue to note in this behalfe thu 
Hr. 


Parkrs proceedings in Courts Etclefpaſfticall, T2 
crimes of offences be of two ſorts. Some-be prizate, whereby a 1 
comon perſon onely,and no publique perſon,northeftate ofthe 
Common wealth (otherwiſe then by conſequence) is offended, 
And this kinde cannot be proſecuted, but by the very party grie- 
ved,or by ſome of his kinne and propinquitie. Andit may be vr- 
ed,citherto the end of ciuil revenge; thatis,amends pecuniarie, 
called aio vel accuſatio creminalts cimiltter : or to the ende of a 
lique puniſhment,called accxſatio crminalis,criminaliter mo- 
1a. Thecrimes that be pab/ique,are thoſe that be heinous,as more 
deeply touching the (tate of the whole comon wealth and pub- 
lque peace,then the former;and therefore may be proſecuted b 
any man, being called populares aftiones,quia competunt curlibet de 
populo : * ſaning that certaine perſons, for eſpecial canſes,are by laws * 1.dehis,C.qui 
from accuſation to be repelled, — oy 
Vnder the word of ſo/emmne indgement,be three things contet- 
ned,and vnderſtood,that ſuch an Accaſour mult yndergoe. Firſt 
*hemnſt preſent the name of the accuſed perſon in publique indge- * \-firal.C,de 
ment, as as offender in ſuch a ſperiall crime : Then muſt he ſubſcribe Mos 7-43 
his owne name , whereby he is ſaid vinculum inſcriptionts accipere: 
And he muſt alſo be committed vnto the like cuſtodie and ward, that 
' the Accuſed(m regard of the qualitie of the fanlt,and dignitie of the 
Accuſour ) ts to ſuſteine,vntillthe ſwite be finiſhed, By this bande of 
Inſcription or Subſcription, the 3 Accuſonr bindeth himſelfe topro- 3 |. quictimen, 
ſeeme the ſute : and profeſſeth withall, that if he prone not the Crime, NE 
which he layeth againſt the Accuſed; then he himſelfe will and ſhall 
endure the ſame puniſhment ; that ſuch crime ( when itisin deede 
committed) doth deſerne. YR 
- How vnuſuall ſoeuer this be among vs, or how ſeuere this 
courſe of puniſhment may ſeeme vnto Gme : yetdo wefind the 
equitie ofitin Scripture, andthatit isto be inflited ypon ſuch, 
that calumniouſly impure falſe crimes ynto others. If vpon dili- 
gent inqueſition (ſaith *the Lord )#t be found by the Indges that the * 6& fea. tal 
Pimneſſe is falſe, and hath ginen falſewitneſſe againſt bis brother; then : 
Jhall ye doe wnto him, py had thonght to doe onto bys brother,c5 c: 
Thine eye ſhall hate no compaſſion, but life for life, eye far eye, tothe 
for tothe, hand for hand,foote for foote, How'much more then vp- 
ona wilfull ccnſer, which calumniouſly ſecketh for reuenge 
take ,vpon an yntrue eAcenſation ſo knowen vnto himſelfe, to 
Greens 


76 Cs Apologic of certeine Chaps 

} Dan.cop.13. bring another man into ſo.deepe danger? An example hereef 
we hauc, in the toning ofthe rwo Elazrs,that calumniouſlyas 

cuſed or witneſſed againſt Suſanna, This panatalionts,or retalig, 

tion,is alſo allowed by ſundric eccleſiaſticall writers in like cal 

© Foift.z.adE- 2s by * Extychianus, and 3 Sixtus, auncient Biſhops of Rome, Fg 
qo  Ppiſt, witneſſes be ſometimes compelled to beare witneſſe , who per. 
2.ca.4.a1 Ep.ſco- haps may (lippe by affeion,inconfideration,or want of remem. 
pos Ocientales, þr ence: Nhich is therefore more excuſable in them, then in 4+ 
exſers;inſomuch as theſe Accaſers come willingly, without any 

+ Lr.C. vr nemo excitation of others ,to doe it. For nemo inuitus agere vel * acc. 
nts*82>Goſare compellitur: Nomantis compelled to bring an Aflion or an Ae. 
$ nn cuſation,fauing, in cipecial caſes,as5in Herefe.Omnes enim hate 
EH eicuns prodere atque accuſare debent : and in Treaſon alſo thu 
farre, that he which doth not ar leaſt reueile it, ( thoughama 

be not bound to proſecute therein as an eAccyſer ) is to bepy- 

niſhed, as partaker of the Treaſon. Butthis /»ſcription, ad pe 

vam Talionts,to endure the penaltie due, if he be not able to 

© .Fin,f, de priv. prooue his Accuſation; « *not required in Accuſations of prinat 


ES Crimes , whether they be Cinilke , or Criminalle mooned and pr6 


ſecuted, | | 
Here perhaps ſome will marucile, how this proſecutionof 
Crimes by way of eAccuſation, coulde be ſo viuall , as it was(in 
* formertimes ) in the common weales of eAthers, R ome, and 
ſuch like, inſomuch as it became ( there) to be the moſt ord 
narie meane of all others, to bring Crimes and offences into 
queſtion : conſidering the great troubles and dangers, that by 
Lawe,did accompany the Accuſers. Such therefore are to vi» 
derſtand , that fewe or none eAccuſers would deale ſo ynconls 
deratly, as to vndertake it, vntill they thought themſelues ſuff- 
ciently furniſhed with witnefles and other proofes, abletocon 
uince them, whom they accuſed. Next, they are to remenm 
ber, the yſe of it to haye bene greateſt in populare Common 
weales, where the readieſt Reppe toattaine vnto moft honow 
rable' offices and dignities (next ynto ſeruice in warres ) wi 
to. be able to ſpeake and deliver their mindes eloquent]y be- 
fore the whole people; who were the ſoueraigne Iudges(in 
molt of thoſe cauſes) cither by way ofeAcenſation,or elsin Die 
fence of others, being by Accaſation called into dangerous 16 
© (tion 
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fion-of their liues, limimes , honour, libertie, countrey, or of 
their goods and landes. Thirdly, that whenit wasin moſt fre. . 
quent vſe, the people were heathen, and yninſtrutedin the true 
knowledge of God : ſo that they thought, to putvpan miurie 
done either to themſelues, or to their friendes, to be great pu- 
fllanimitie , and a token of a baſe minded man; and to be (in 
deede ) a vice very diſcommendable, euen as the contrary vice 
thereunto is; viz. of doing Iniurie, For ſo * Ariotle teacherh * Arilt.lib.g. 
in his /Morall philoſephie, In which reſpeR, all danger to then- _ 
clues , wasthe leſle regarded by them, Laſtly, they thought 
themſclues bounde in (trict termes of duetie, no Ieſſe to perſe= 
cute and to plague their enemies by all meanes, then they were 
rodoe good, and toſhew kindeneſſe ynto their friendes, There- 
fore the ſame * Philoſopher makes this to be a good argument * Arif, 2.b, 
and conſequence; Wee muit doe good to onr friendes; therefore 
we mult hurt and annoy our enemies. But Chrilt refuteth this hea» 
theniſh opinion in the Goſpel, Aatrh.s. verſi4.3.& 44. 
Now for proofes of that wee haue ſaide in this behalfe,we 
are furniſhed of them our of the graueſt writers among the 
Greekes and Latines, Plutarch ſaith thus : 3 Pablique Indges * Pluinvita 
ments and Accuſations hane bene of long time ordeined, to th'en= Ion 
tent young men might be bredde wp mihe ſindic of Eloquence ; and 
that they might thereby be excited tothe valonre of a brane minde: 
that like as dog's of the beſt kmnde by naturall inſlintt doe at firſt ſro ht 
ftercely aſſaile wilde beaſtes : enen { noble youthes ſhould be kinaled 
and inflamed with great courage thus by accuſations to ſet vipon lewde 
and enill members in a Common weale. Tolike purpoſe+ writerh + quimil. .r5; 
Ouintilian; Credit ſunt clari Inuenes, obſidem dare Reipub.ma= ©1+ 
lorum Cintum accuſationem : quianec odiſſe improbos, nec ſmulta- 
tempronocareniſi cx fiducra bone mentis videbantur. Tullic aſl1g- 
neththree ſeuerall motiues , whereby without any diſcommen- 
dation in thoſe times a man might be drawen to become an Ac- 
Faſer of others, e A man may be well induced ( ſaith he ) 5ro be ap; * Cic,proCarlio, 
Acenſer, etther Pietate , in a ductifull care : by neceſſitie; or els by 
reaſon of his yeeres. If hee willingly enter into it , I doe attribute it to 
bis Pietie : If he were — then untoneceſſitie : If in bope to 
altaine glory and renowne , I aſcribe it to his youth. But vpou any 


ther occaſion to doe it , dath rather deſerue reſftance, they pou 
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= =. An dpoegleofrertds 


ICic,li.2,Offic, 


doe it, but either in behalfe of the Common weale, as the two Lucy 
did; or for our neareft friends and alles, being tyrannonſly, and its 


2 Apuleius in 2. 
defcnl.Mag, 


He alſo elſe-where teacheth, for what ende we may entering 
Accuſation of others, Of accuſmg, we are not,(laith he)*? 10 mah 


as it were an vſualltrade or profeſſion ; neither are we at any timey 


ouſly oppreſſed,whom we hane receined to our patronizing ,as M.C 
to, Cy. Domiting, and others did: or els but once onely, as hajpehy 
our flouriſhing youth, for attayumg honour thereby, But it ſeemet 
that the chiefeſt ende among the reſt was, for procuring wit 
the people glorie & reputation of eloquence ynto theſtlues,Fy 
1o Apaleixa an auncient writer teſtifieth,where he * ſaith thus, 
doth not accuſe me for to procure unto h1mſelfe glorie, as CM. Ants 
nit did Cn,Carbo &ft. Forit was vſnall (faith he) withyong mend 
greateſt ripeneſſe in learning , for their commendation to vndertay 
ro accuſe others, thereby to gine an experiment of themſelues m Indi 
ciall Courts , to the entent, that at ſome notable Indgement or a. 
raignement they might become knowen vnto the multitude of Citi 
zens. Yet this Cuſtome, which in olde time was permitted vnto) 
beginners, to ſet out thereby the forwardneſſe and ſharpeneſſe of ther 
wittes,gs long agone (faith he) growne mto 4ſuſe. Burt what might 
bethe very true cauſes of the giuing ouer of ſuch « Acenſatioi, 
it will not be amiſle here alſo to examine, as being very requi 
fite for the perfite vnderſtanding ofthe nature of1t,and of ſont 
other diſcourſes following, - 


CHAP. IL 
T hat the proſecution of crimes by way of Accuſation & in moſt plate 
forbidden or growne into diſuſe : the reaſens hereof be parthitt 
dangers to the Accuſers , and partly the Hatefulneſle of the 
conrſe, Therein ts alſo declared whether all Accuſation be m- 


lawfull ; and certaine points delinered to be obſerned by all then 
that will accaſe others, | 


1 $-Sd Tis yery aſſured,that howyſual ſocuerit was 
LC 1 SS thoſe populare Common weales; yetofver 


| long time it hath not, nor is now praiſed 
; in moſt ciuil Common weales or kingdome; 
"Txt that I haue read of, But in place thereof, 


come either proceeding of meere Office, ® 
c 
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els ſome way mixt, partly of that proceeding, and partly of 
yY. parry P g paruy 
proſecuti6 by a Partie, who is not properly to be termed an Ac- 


Firſt in this kingdom how rarely Appeales be brought and 
proſecuted againſt any ſuppoſed offenders, ſauing murderers, & 
thoſeſcarſe rwo inan age, euery one but of meane experience 
knowerth.l doe call to mind one Appeale of robberie brought by 
Benet Smith againſt Giles Ryffordin the beginning of Queene 
UMariesraigne ; as appeareth by the ae of a Statute, 2 & 
2. Phil.& Marie,c.17, And this kind of proſecution of Crimes, 
though of all thoſe which we haue, it reſemble necreſt the ec- 
cauſation praQtiſed amongſt rhe olde Romanes and others: yer in 
ſome points it doeth alſo ſomewhat differ from it, 
In Flanders all Accnſation is altogether inhibited. In the king- 
dome of Naples it is onely permitted * vnto thoſe, which in that * Clarus.q.ro, 
fort will proſecute ſome iniurie or enormitie,done ypon them or 
theirs, Inthe * Yenetran common weale, it is wholie forbidden * Decianus. 
mntopriuate perſonsto eAcenſe : ſo thatthe care of proſecuting 
offences,is wholie leftto the publike magiſtrate. [z France none 
but the kings generall Atturneis (whereof there bethree) may take 
him * to be an Accnſer : and yet thoſe not properly fo to bee 3 Gul.Bened.in 
called, And this reaſon isalleaged by a learned writer in Law, of £m. 
that nation; Leaſt too great opportmnitie of calumniation and of op- dereſtam, 
: Preſſmg the meaneit by the power of the mightie, ſhould thereby be gt- 
nen; and for retaining of publike tranquillitie in the kingdome. Ir is 
teſtified by a graue & learned C:miliar writer, * that the ſolemne # Claus li x. 
maner of Accuſation mentioned in the Cixilllaw ofthe Romanes, *, ey 
$ almoſt generally now growen in diſuſe. 7 
Thechiefeſt cauſes of ſuch diſuſe thereof (as I doe conie- 
Qure) hath growen by theſe two wayes. The firſt, becauſcir 
is ſofull of danger and trouble : The ſecond, becauſe ir is and 
hath bene ſoodious and abhorred of moſt men in all ages . The 
danger and trouble may be confideredat the beginning of the 
Juite:inthe courſe of proſecuting it ; and vpon the cuent which 
mayenſue of it. 
Atthe entrance ofthe ſuite, vpon the eMcesſers inſcription 
(*wbich contained the hamonſneſſe of the crime,and the time of com- 3 1.16.C.de ac 
mitting it ) the eAccuſer was by and by to © endure Cuitoate /i- Ee bidem. 
| Ee miitudi- 


4 1.Quicrimen, 

WA! C.Quiaccuſ,non 
Al poſtunt. 

2 Suidas in verbo 

Bulgar. 
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24 An Apologie of certaine Chi., 
milundinem, habita tamen dignitatts eftimatione; to bee conmy, 
ted to the like ſafe cuſtodie that the defendant was ; regard alway 
beyng had to his dignitte. * He wasalſo then bound with. 800d Cami, 
01 of ſuerties to proſecute the ſute, Much like to the tirſt of theb 
was that lawe which vzas eſtabliſhed by Crem * the lawe.giug 
vntothe Bulgarians ; who prouided that none accuſer ſhould hay 
audience ginen, vntillbeing bound and brought to the torture, it wy, 
by his owne examination found out, upon what. probable ground; hi 
accuſation reſted, 

In the courſe of proſecution much trouble may grow wit, 
Accnſers, eſpecialh* in the crimes of Treaſon or Hereſie. For inbu 
theſe,not onety the defendant, but the Accuſer alſs 15 ſubieft to exg. 
mination by torture,vb1 non ſubſunt indicia,where noplaine orgy, 
bable matter appeareth whether of them ſaieth truex. 

The Inſcription alſo (aforeſayd) bindeth the Accuſer to endyy 
ſome puniſhment, vpon detettion of any raſhe or undue prattiſe in th 
eAccuſation, This raſhnefle #or lewd praQtiſe conſiſteth in three 
ſeuerall points, and eucry ofthem ſubieR totheir puniſhment, 
The firſtis, when the eAccsſer doeth prewaricart, that is, collude 
with the defendant m dealing againſt hin : Dicis cauſa, & profa. 
ma tautum, for faſhion ſake ; perhaps to keepe others from it, xz 
by ſuppreſſing or concealing the beſt proofes, and by admitting 
offalle and ſlender defences brought and alleaged in the defen- 
dants excuſe. The ſecond is, when he doeth Terginerſari, tha 
is, gine oxer and deſiſt from his proſecution,vpon corrmption,eþc, The 


»Glofſ.in Clem. laſt is, when hee doeth Ca/wmniare, thatis, wilfulh 5 impute fall 


crimes onto the defendant, which hee cannot prooue ; or make any 
vniuſt petition, or by any other meanes deale deceitfully & ms 
licioulli. This may bee reſembled to that which wee call at the 
Common lawe Conſþrracie; ſauing that onely damages in mo- 
ney be giuen thereupon. And this perill doeth fall out chieflie, 
and is diſcouered vpon the euent of the ſuite, when it is brought 
to an ende, For if the Acc#ſer be pronounced guiltie of ſuch C4 
Inmniation; then muſt hee endure the ſame puriſhment, which 
the accuſedpartie ought to haue ſuffered, 1f hee had bene found 
ouiltic; called by Ar:totle <ranirane, and by others pena tations. 
This appeareth by the C:wlawe,and is allowed allo bythe 
Eccleſiaſticall,By the Cmill,as namely by the Conſtitution - the 
my 


Partit. proceedings in Courtes Eccleſia#ticall, 25 
Emperors Honorius and Theodoſims,where it is ſaid to an Accnſer, 


1 Necimpunitam fore nouerit lieentiam mentiendi, cum calumnian- * . Ya 3 de a6- 
tes,ad vind;ttam poſcat (imilitudo Joppiicj » Let hm notthimke hee OT AITEE 
bath free libertie ginen falſlie to accuſe others, that without puniſh- 

ment ; aan, lap conrſe of Inſtice requireth that for due renenge Ca- 

lunniators ave ſuffer the like puniſhment, which they wninſtly would 

hae brought pon others, 

Itis alſo allowed by the lawe EccleſiaFticall, * For, Calumni.. * Damatwep.z , 
ator ſi in accuſatione defecerit, talionem recipiat. If an Accnſer bee a 
found to calummiate, let him receme the puniſhment due to the crime 
imputed, 3 Wutnon probanerit quod obecit ; panam quam ipſe in- 3 Hadrianus 2.9 
twlerit,patiatur, He that prooneth not his accuſation,let him ſuffer the * TOO 
ſame puniſoment, into the danger of which hee brought another man, 

Andtothe + veric ſame effect did S7x144 an ancient Liſhop of * _ C4. - 
Rome write tothe biſhops ofthe Eaſt partes. Yea, beſides the oO 
like penaltie, it was decreed in a Councill, 5 that the e Mecuſer 5 Condil Brac. 
that fayled inproofe, ſhould bee excommmunicate. If the Accuſer can bong A 
not (laierh the Canon of the Councill) prooxe by witneſſes that 
which hze obiefleth ; then let hits endure that excommmnication, 
which the partie accuſed ſhould hane done jfhee had bene connifted, 
Neither can this be thought too grieuous for him, that willing- 
licand maliciouſlie without iuft cauſe, will conſpire againſt an 
other: lethim impute his puniſhment to his own follie. Afor de- 
bet venire paratus,Befides the ike puniſhment; ſuch an Accaſer | 
bythe old Canons, was alſo pronouncedan infamous perſon, * Selahusibid. 

But from the grieuouſneſle of thispznatalions, or for Calum. ich 
niation preſumed, allpublike Officers (who 7 by vertne of their of 7_\.poit legatum. 
' fice are boundto Accuſe ) bee cleerelie freed and exempred. Such &/chis quibus 
are called eAdwocati, & Promotores fiſcales, & regy , The kings "windigns.. $6 
Attorneis or Solliciters generall. The reaſon hereof was, becaule penute. 8. de bo- 
they did not of their owne yoluntarie will,or for reuenge, as or- "5 liver. 
dinarie Accaſers vndertake ſuch proſecution ; but for the be- 
nefite whick redoundeth to the whole common wealth by the 
puniſhment of Offenders. Beſides, they were not to reape any com- © 
moditie or gratification thereby * unto themſelues by part of the penal= | kg pn bu 
lieor fine; whereby they might bee corrupted or drawen to doe more $.vuum.ftads, 
theetherwiſe were expedient. And therefore in both theſe reſpects ——— —— 
ſuch are freed from all ſuſpicion of wilfull Ca/umniation, or re- 

| Ee 3 uenge- 
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ucngefullbringing of men ynto a dangerous queſtion and trial} 

Thus much how perilous this Accaſation is, 

How hatefull it is vnto others, and deteſted of moſt m 

for one willinglic a with delice) to become a publike «Accu. 
: Aris, 1,Polit, ſer; May appeare firſt by the reſtraint thereof, * eArr/forle faj 
cap. 5. That in a well ordered commonweale, «Accuſations ought to be mi 

rare. That very lawe (by authoritie whereof it was moſt yſed) 
 LHosaccuſa, Prouideth, That it ſhallnot be lawful at any time * for a man toac. 
$.1.lulia f.de caſe more thentwo, And an Accnſers voyce 1s called ar abhoming. 
cn op 1 A ble or deadlie voyce, eſpeciallic his that will eAccnſe the maſter 
cuſ. non poſſunt« of that familic where hee is commorant , Let ſach an eAccuſer; 
3 1.20, C, Qs breath (ſaieth that lawe) * in the very beginning, before it be heard, 


__ be ſopped with a ſword, Vocem enim funeſtam amputart oportet qe. 
tins,quam anudiri, 


Furthermore, it is naturallie giuen to vs all, to pitie euen 
ſtrangers when they bee brought into danger and diſtreſſe 
others; and in ſort toabhorre them that doc wilfullie procure 

+ Cic.proMu- it, They ought ({aieth Talkie in this behalfe) * ro weie with them. 
rEN@- ſelues that an eAccuſation is no meane matter, but of great imipore 
tance, It ts much for a man to adareſſe himſelfe vnto — whereby 

hee may caft another ont of his comntrey, or take him out of this life; 

who both ſtandes defended by himſelfe and by his friends, yea and by 

ſuch, as be meere ſtrangers vnto him , For wee all willinglie runneto 

helpe to keepe off dangers : and when aman ts called into triall far 

his life, libertie or Countrey (if he bee not a very enemie vntov) 

wee doe tender andyeeld unto him the good offices, wiſhes, and ende- 


worrs of mo#t perfett friends ; albeit in deed he bee a meere ſtranger 
onto Vs, 
How hardlie Twlke himſelfe (though ſometimes he vſedit) 
thought hereof in the time of his age, this ſaying of his decla- 
5 Ciclli,2,Offic, reth, 5 It z5 the part of an hard hearted and cruell man, yea rather 
of no man, to bring manie into danger Capitis, of their lines, liber- 
ties or countrey , For beſides that it ts full of perill, enen to the vAc+ 
cuſer bimſelfe ; it is alſo very infamous for a man to bring upon 
himſelfe to be termed an eAccuſer, Neither can it poſſibly be done 
without great wickedneſſe, that a man for filthie lucres Fake ſhould 
turne eloquence (which was deniſed for the helpe and preſernation of 
men) unto their plagne and viter onerthrow. 


This 


Part,4; proceedings in Courts Eccleſiaſtical. E 
This courſe was ſo hatefull, that oftentimes ſuch as purſued 
; were ypbraided with it as odious, For CMamercns Scanrus 
1 when he accuſed Seiamm, hauing this calt in his teeth, ſought to « Tacirus.,z, 
excuſe himſelfe by the examples of their forefathers, that had done Anvalium, 
the he, But Cornelins T acitines (who reporteth this ſtorie) iud- 
oeth it to be 477 infamous endenor whereby noble families are greatly 
fained and diſhoneFted. Seneca reporteth ? that ynder Tiberizs , gqu;,. a 
che Emperour, this rage » pip accuſmg (tor 1o he termerh it) benefic. 
narver) rife : and ſayth, that it did waſte that Common weale(enen 
in that time of peace ) more then any cinill and inteſtme warre which 
they had among#t themſclues, had dore intimes by paſt. 
And not onely theſe Heathen men, but the Fathers of the 
Church, had it alſoin like deteſtation, that a man by eAccnſari- . 
on; ſhould be ſo carcfull to bring other men into danger; which 
i 8, eAnpuſtine therefore among others greatly reprehendeth, 3 Augod. ti.r, 
And be faith in another place thus :* e Allmatterswherem we ſuf- by: 
fer anyindignitie, are of two ſorts : The one is ſuch as cannot be re- mone Domini 
flared; the other which may be. Now for that which cannot be reſto. 96. 
red, ve ſecke ſome comfort by taking renenge. But (alas) what doth 
it anaile thee, if rhou being ſmitten doeſt ſmite againe, or that ano- 
ther doe it, to renenge thy quarrell ? Will that hart which t5 in thy bo- 
&, be thereby healed? Which ſeeing it cannot be truely ſaid, it muſt 
needesbe, that all theſe renengements proceed but from an haughtie 
and aproud heart, Inthis regard, olde Canons do call Accnſation, x c.si quis epi. 
Genus illaudabilts intentionts, a kmde of diſcommendable endenonr *47: 
orſute, The reaſon whereof is, for that it is done (for the moſt 
part) ypon a reuengefull and wrathfull minde, wharſocuer be 
pretended otherwite. /fa man to excuſe this, ſhall thigke that here- 
in he pleaſeth God, © for that he accuſeth offenders ". that he « knacler.ep.r, 
doth it for their reformation and amendment; this man (as is teſti= deopprel.epiſco- 
fied)laboureth but vainely, and ts indeed carried with a ſting ofma- 
lice, rather then heat of charitie. So that beſides the danger to 
himſelfe, we ſee how odious a kinde of proſecution, eAccuſation 
hath bene holden : and therefore we are not to maruell, thatit 
lseither recalled by contrary lawes (as in moſt places) or grow- 
en1namaner to an vniuerſall diſuſe in the world. 
| Herewn2n, and perhaps alſo ypon occafionof certaine pla- 
ces of Serprare, ſome may gather ou the courſe of Atcnſation 
e 3 is 
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EY, ' An Apologie of certeine 
is alcogether ynlawfull to be yſed by any Chriſtian, I 
thus it 1s written in Lexiticu : * Thou ſhalt not ſtand againſt 
bloud of thy neighbour; I am the Lord, eAnd 4 little after ;* Thy 
ſhalt not anenge, nor be minde full of wrong againſt the childrey 
thy people, but ſhalt lowe thy neighbour as thy ſelfe ; I am the Lord, 
Likewiſe Jeſus the ſonne of Syrach ſaych : 3 Be not angry for ay 
wrong with thy neighbour, and doe nothing by iniurious prati 
In the Goſpell wee are thus commanded : *7e hame heard, thy 
it hath bene ſayd; an eye for an 96 and a tooth for a tooth. But [7 
vntoyon , reſiſt not exill; but whoſocuer ſpall ſinite thee on thy rig 
cheeks, turne to bim the other alſo. Againe, 5 Lowe your enemig, 
bleſſe them that curſe you; doe good to them that hate yon, and po 
for them which hurt you, and perſecute you. Which commande. 
ments are alſo repeated by * S. Lake. And to like purpole 7 ſap 
S. Panl : There ts viterly a fault among you,becanſe ye goe to law me 
with another, Why rather ſuffer ye not wrong ? why rather ſuſteme 
not loſſe ? 

rely it may not be denied, butthatthe pregnancie ofthel: 
places is ſuch, that all proſecution of priuate iniuries or crimes, 
done vpon reuenge, malice, enuie, (yas! cs gaine, oraty 
ſuch like particular reſpe& alone, is heereby condemned, For 
in eMccnſation it is firlt required, that a reucngefull minde be 
wanting,which is preſumed to be preſent, when the iniurie pro- 
ſecuted is bur private, and ſuch as is not ſubie& to reſtitution, 
according to the former diſtinQtion repeated out of $, el 
ſtine, Secondly, it muſt be done vpon a good zeale; to theen: 
rent the offender may be amended, and others not hurt, bythe 
euill example, For by thoſe * wordes of the Gosþell, ſuch puniſhment 
of [mne, as enter to correttion, ts not forbidden; becauſe thatua 


5 Auguſt.ibid. part of mercie, ſayth S. e Auguſtine. eAnd ( __ hee) ? holy men 


baue puniſhed certeine ſnnes enen with death, both to ſtrike a proje 
table feare into the lining, and that the death it ſelfe might not but 
them, who were puniſhed by it, but the ſinne dimmiſhed, which wa 
lthe rather tobe encreaſed in them, if they ſhonlde haue lined longer, 
Thirdly, Accuſation by a Chriſtian ought to be referredonelyto 
the publike benefit of the Common weale,In this behalfe Plato 
(being but an heathen Philoſopher) hath a yery ſcuere ſaying 
® It is an holything (fayth hee) to draw them into indgement, that 


hae 
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have committed any murther or ſacrilege, whether it be thy father, 


mother, or any other whoſoener, that hath ſo offended : ſo it be done 
or this end, to ridde the Common weale of them, as of a contagious 
we onto it, Laſtly, Accuſation may not be vſcd for gaine 
lucres ſake, For ſuch Accaſers eſpecially are odious to all 


men, Another heathen writer could ſay thus heereof: * The w/e hy ny ol 


of this gainefull and blonudre eloquence, is ſprung vp of late times by Oraor, 
js 9 amy and was denifid as rigs Heagh to {; * 
bmtinſtead of a ianeline or dart to thruſt men thorow with © In locum 
tehrepertma. 

Sothat if men could keepe themſelues trifly within theſe 
former boundes; then proſecution by Accsſation would neither 
beſo perilous to the Accnſer, nor yet ſo hurtfull ynto others, 
but that it might ſtill haue a tollerable and profitable vſe in 
Chriftian Common weales, And then, that which Txlbe wri- 


teth, might haue place, where hee ſayth; that * xt & profitable to » Pros. Roſtis 


hine many Accuſers in a Common weale ; yet ſo, as that men be not Ame, 
abuſed by ſuch Accuſations, And thus much for proſecution of 


crimes by apartre, 


| CHAP. V. 

Ofthe ſenerall acceptions of this word Officium : the /ignification of 
Inquiſitio; Quazſtio; Crimina ordinaria & extraordinaria ; 
Cognitio ordinaria or perpetua, & extraordinaria : the reaſon 
why Enquirie by Office came # Place of Accuſation : of En- 
quirie general and ſpecial : Enquirie ſpeciall ex officio nobili (i= 
uemero, mixto, & promoto : and the priwleges of proceeding | 
ex mero officio, aboxe the other. 


FFY Ow becauſethe aforeſaid Camtions be fo hard 
y NE! 1 to obſerue, and for that Accnſation is ſo odious 
MN YL0l 16 andof ſo perillous conſequence (albeit theſe 
2A, J FO foure points were kept) in caſe either the Ma- 
OA, E7 giltrate or people (among whome wee liue) 
EIN * ſhould not ſo conſtrue our doings, as perhaps 

wedoe lincerely meane them; therefore where there be ſo ma- 
ny difficulties incident to eAccaſation, leſt crimes and offences 
ſhouldremaine wholly vadiſcoucred, and ſo ynpuniſhed, tothe 


great detriment of the whole body ofthe Common weale and 
Church : 
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Church : Ic was very neceſlarily prouided in moſt places ofz 
world, to haue the [ndges office by Enquirie to ſupply this wy 
and ſcarſitic of eAccwſers and parties, which is the other 
rall meane-afore ſpoken of, whereby offences may be br 
into queſtion & examination. The Office or ductic of the] 
is the cauſe efficient of this proſecution : and Enquiries the 
culiar effe&t and a&t, which in Criminall matters that cauſe 
duceth ; orthe courſe whereby the Office doth proceed; andi 
that kinde of proſecution, which is counterdiuided againſt 4. 
cuſation, and proſecution by a partie, 

The word Officium1n the Cizill law (from whence it istakn 
hath diuers acceptions. Ir ſigrafieth either prewate dueties mi 
thinges of conueniencie to be regarded and practiced, int 
common life and ſocietic of man with man; or els ſome mor 
publike funttion. And inthis latter nn, wereade of ity 
be takentwo wayes. By the firſt, for aminiſteriall funQiony, 
to ſome Court, hauing iuriſdiftion. And by the ſecond, forth 
power, authoritie, or inriſdittion it ſelfe of the Court, I doe 0 
ſerue three ſeuerall miniſteriall funRtions termed in the Cinl 
lawes by this name Officinms, The firſt are thoſe perſons, tha 
were publikely appointed to preſent crimes vnto the May 

<L.eaquidem ftrates: as intheſe words: * Q ne per officium preſidibus nuncians. 
infcrip.0 — Theſecond denoteth ynto vs an eApparatoxr, as in theſe words 


o uy _ - * Officio, quod tuis meritis obſecundat, non Curialem quenquan, m 


ib,13. ex ceterss corporibus volumus greg &c, Thethird an Aflw 

lu 1 wing rie thatentred the aRts of the Court ; as in theſe lawes : 3 Offi 
rijs.li.1 2. tus magnitudints datts precibus poſtulant &c. And againe, Off 
Aa pon um Helleſponti adyt, & rogamt ec. In both which lawes bytk 
rrimonij, word Officium, an eAftzarie is vnderſtood, 


But Officuum ſignifying the anthoritie and iwriſdiftion of the 

Iudge, is that power, whereby he may deale of himſelfe, withou 

_ thepetition or inſtance of a partie. And this Office is exerciſe 

y ry eitherin ations Cinill, or in Criminall. In ations Cixill5 lone 
a&,empri. times the Iudge doth of Office decree a thing which he findett 
5 L.Silongia, © beequall beſides the aCtion, and beſides the bond (whereup 
pn = the ation riſeth :) and © ſometimes alſo (vpon a pointme 


Fdereb. credi- quitie) hee relicueth by his Office ſuch, as the ftri& law givet 


ris.1,7.C.deiudic, none ation ynto, Caliſtratus reduceth all cauſes Crmill, wherei 
& alibi paſlim. alu do 
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a Tudge hath conuſance extraordinarie , vnto theſe two gene- 


| Indicisfattam) ant de honoribus ſine muneribus gerendis agitati; ***4cognit. 


| ledge, whether a mans honour or reputation ought to be at- 


rant, proceedings in Courts Eceleſſaſticall, "+ 


rall heads ; Per cognitionem " ( viz, extraordinariam , ſue officio " 1.g.fde ex- 


aut de re pecuniaria diſceptatur. A ludge exerciſeth his autho- 
ritie extraordinarie in cauſes Cinill , either when hee taketh 
knowledge of bearing offices and funRions; or of cauſes pe- 
cuniarie, 

But in cauſes Criminall hee practiſeth this authoritie of Of- 
fice; aut cum * ae exiſtimatione alicuins cognoſcitur ; aut ciq * Calliſtratus 
de capitals crimine queritur : when hee fitteth to take know-' 


teinted; or when he exquires and makes inqwi/ition of ſome crime 
capitall; viz. whereby a mans libertie , countrey, or life may bee 


endamaged,This Office Onidrouched 3 in theſe wordes: 


-— 


"F 3 Ouid.lib. x, 
[ndicis Officinm eſt, vt res, ita tempora rerum de Triſtib, 


Quarere, —— 


The effe& of the Iudges Office, and the courſe which hee | 
thereupon doth followe,is called Enquirie, Inquirere (ſaith Bar= 
toly) eft *quaſi intus querere, diligentins abarta indagare , ſecreta * Bartol.inl. 
detegere, & im indicium deducere. It is to ſearch into a matter 14. lens. 
deepely and carefully , that is kept cloſe, to bring it to triall of #0». 
iudgement, which ir deſerueth, 
This Exquirie in the old common wealth of Rome,was more 
commonly called 5 Q #e#io. Which word hath two ſignificati- ; 
onsin that lawe, The one more generall, fgnifying any engui- A F4es.C. 
re: The other , that enquirie and examination , which was vied Syllan, 
yon bond ſlaues, and men ofthe meaner ſort,by torture. Q#2- 
frnem fic accipimus, (ſayeth the Cinill lawe to this purpoſe) 
vou tormenta tantum , ed omnem inquiſitionem & defenſionem 
(oras another reading hath ir)deteftionem mortis. Where we ſee, 
thatthe worde Ingai/itio is alſo vied. Of this worde Queitio, 
ſuch as dealer by it, were called Q #e/iores: and ſo doth * Yir- + virgi.s, 
gil call Afinos a Tudge , que/irorem. Our of which (by abbre- #n=% 
uiation )came the worde gueſtor,and queſinra, 
It is here to be remembred , that in the common wealth of 
Rome, before the people had conucicd ouer, and graunted away 
al their power and authoritie vnto the Emperoxr; they had in 
os themſelues 


$ Liu, tb, 19. 
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themſeclues ſoueraigne authoritie aſwell of puniſhing heinoy 
crimes, as al other matters of importance.Crimes which be mor 
heinous, were called publica crimma,crimes againſt the ſtate:any 
the other, priuata delifta , priuate offences, being ofleſle impy, 
tance,and done but to priuate perſons dammage, The puniſh, 
ment for ſome ofthe publike crimes, the people reſerued to then 
ſclues onely : but ſome other of them were ficlt put ouer ny | 
cerraine Officers purpoſely thereunto appointed, called Q «fe. 
res ſine Q neſitores Parricidyy, becauſe they dealt in them (forthe 
molt part) of Office by way of Enquirie. Yet their dealing there. Þ 
in was called Ordmnaria cognitio & ordinaria Q azſtto: Andthe 
crimes which they enquired of , Ordinaria crimina, vpon the 
ſame occaſion. . 


In the fixe hundred and fifch yeere from the firſt foundation 


: Tullicin Brato of that Citic, it was ordeyned , that out of * the ſixe Pretoy; 
& pro Cluentio. £7 the time being , foure ſhoulde continually after bee cho. 


ſen to bee Queſitores of ſo many crimes allotted ynto ther 
ſeuerall hearing and determining : and therevpon thoſe Ee. 
quiries were called not onely Ordnarie , but alſo Q xeſtion 
perpetne ; perpecuall and Ordinarie Enquiries of ſuch crimes, s 
were ſo committed ouer by the people . Vnto which nun- 
ber Sylla in his Diftatorſhippe added three other kindes | 
crimes : and fo there became (in all) feuen perpetne' & ordins 
rie queſtiones;and ſo many Q #«/itores of thoſe ſeuen crimes one- 
ly. Forthe coniſance ofall other publike crimes, did remaine 
ſtillin the people; as afore. | 

But when ſocuer it happened either afore or after the ape 
pointing of ſuch perpetnall and ordinarie Enquiries , that tis 
people (as it ſeemed good vnto them for the time )did con 


» Videtotum ti- mit ouer ynto ſeucrall CMagiſtrates , * whether Diftatow, 

a 
cnmin. - o . . 

cirulos plurimos lique offence ; becauſe this was not ordinaree ſo done, bit 


Conſuls , or Pretonrs , the coniſance of any particular pub- 


ypon that ſpeciall occaſion , and for that one Erquirie , al þ 
they no ſer officers for that purpoſe: therefore it was faideto 
be committed extra ordinems, and was thereypon called Q ei 
vel copnitio extraordinaria. | 
After this maner extra ordinem was a commiſſion 3 of yr 
rie graunted to Fabins CMaximus the Ditlatonr , againlt ” 


Pati proceedings in Courts Ectleſraſticall, 2”. 
ofthe men of Capna, as were chiefe auRtors of the conſpiracie, 
and defetion from the Romanes.The like tothis herein England 
we vſually call a ſpeciall Conmifſion of Ojer, and termmer, for 
ſome one matter, All other private and lefle crimes, the coni- 
fance whereof was not reſeruedto the people, * were Engnired * Lr.f.de Offi, 
ofand puniſhed Ordinarrlie by him that was Prefefim vrbi: And ECT 
therefore they were alſo called Ordinaria crimina,and the coni= 
fance which he vſed therein , Cognitio ſine Q neſtio ordinaria. 
* Andthis appellation and diſtinQion of Ordivarie and Extraor- 
| dinarie Crimes and Coniſance of them, remaynedafterthe po- 
pular Common weale was ſurpriſed by Emperours; being by 


this occaſion fixſt begunne. So that Extraordinarie is not that ; 


(25 ſome doe ignorantly imagine ) which 1s contrary to good 
order; but any thing ſwaruing from the vſuall and more ordi- 
natie courſe , and may bee both allowable and expedient; 
notwithſtanding it be ſo called, And in this acception thoſe 
wordes in theſe two rules are to be vnderſtoode and taken: 
viz, Ubi ſubeſtremedium Ordinarinm, ibi ceſſat Extraordinarium: 
And, Ubi ceſſat Ordinarium, ibi Extraordinarinm remedinm eſt 


If it ſhall here be asked, why both the courſe of eAccnſation 
(whichin olde times was more vſuall Yis now lefle frequented; 
andalſo why Enquirie, that was counted Extraordinarie, isnow * c,Superhis,de 
become an Ordinarie remedie, and 3 ſucceedes into the place of Fame: 1 ce. 
Accnſation : for further iatisfaCtion in this behalfe let ſuch cone mem.fdepublic, 
lider that which followeth. Sx ons 

Firſt, letthat be remembred, which hath bene ſpoken in the 4 ReDon_en 
next Chapter afore , touching the Perilland Harefulneſſe of Ac- " 
eaſations, Next, + that things tending to an ende , ought to be,+ The,2,2.43> 
direQed in ſuch ſort, as thatende may beſt be atteined. Andthe *** 
ende whereunto any Lawe is referred, ought eſpecially to be 
conſidered in all both interpretation and praGtiſe of Lawes. 
Whereas then in the times of thoſe frequent eAccnſations, ſun- 
dy vaiuſt yexations, conſpiracies, and calumniations , with 
other miſdemeanours in that behalfe, were very rife and yſuall: 
Therefore thoſe in autoritie were forced (to auoyde innocent 
men from ſuch dangers ) beſides the former penalties, to make 
Lames fro tune to tune, wholly to repel and keepe backe ſundry 

, ER. 


| 
| 
| 
| 
| 
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ſorts ofperſons from Actaſing : whereby this kinde of proſecy, 
tion grew dayly to more and more diſuſe, So that it was requj 
ite for reſtraint of Offenders, to expeRt at the Tudges handes fy 
his Office ſake, this neceſſarie duetie of proſecuting Crimes; 
courſe more voyde from ſuſpicion of ſuch calumniarion : where, 
by that ende which the Law ſhot at,viz.to haue Offenders found 
out and puniſhed, was farre better, and with fewer inconueni. 
ences effected. 

Tt was further conſidered by men of wiſdome,how the preat- 
nefle of the mutuall perill on both fides , did dayly drive both 
the eAccnſer and the eAccuſed, vnto vntollerable extremities, 
For when the eAccaſer had once vndertaken the matter to his 
owne apparant danger, if he coulde not proue it : was itnotas 
likely as it waseaſie ) that he would rather ſecretly ſuborne mp- 
true witneſſes; then that by his enemies ſafetie, himſelfe ſhould 
be puniſhed ? A marttec of fearefull inconuenience, confiderin 


r 1, Abſentem, that * it £ better , an Offender in deede ſhoulde eſcape, then that ay 


de penis. 


2 Abbas in ca. 


inquiſde accu- 
(ar, 


man which ts innocent, ſhould be pwn 

On the contrary fide, if the defendant finding himſelfen 
deede guiltie, ſhould propoſe his chalenges or exceptions inlay 
againſt the eAccnſer ( which for his defence with Iuſtice might 
not be denied ynto him ) can it be doubted, bur that he might 
eafily alſo ſuborne witneſles, for procfe of all his challenges 
and ſo by auoyding the Plaintife from eAccufing,auoyd allothe 
peril he was in,how pregnant matter ſocuer did otherwiſe lie 
oainſthim? Whereby it might often happen,that ſome vpright 
Accuſers,who euer for pure zeale of Tuſtice did proſecute, ſhould 
be endamaged both in their ſubſtance and good name; ſundry 
Offenders ſhould eſcape deſerued puniſhment; and ſothe whole 
ſcope of ſeuere Lawes prouided again(t Crimes, ſhould be fr 
ſtrated and quite ouerthrowen. And therefore in great wiſdome 
was this rigorous point of Iuſtice and hatefull courſe, thought 
good to be mitigated; and therefore by inſenfible degrees of cu: 
ſtome, turned to a more moderate and ſaſe courſe,not onely for 
the Proſecnter, but alſo for the defendant. For mitins agitur *cun 
imquiſito counifto,quam cum accuſato. He that is couicted by wif | 
of Accuſation ( eſpecially by the Canon law) is more grieuoully 


puniſhed, then he which is conuiſted ypon Engquirie, Which yet | 
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isalwayes ſo tied, that being aproſecution of Office; the Iudge 
needsnot lend his aſſiſtance, but where he ſeth good and pro= 
hable inducement to ground it ypon, | 
All Engquirie is either Generallor Special, * Generall Engquirie is * Bald. inl. ex 
a preparatoriecourſe proceeding of meere Office, purpoſed to en- —_— 
quireand finde out criminous perſdns, within ſome certaine ter- 
ntorie or compaſle . This is of three ſortes, The firſt is general, 
inreſpe& ofthe perſons; but ſpeciallin reſpeR of the fault : as 
when the Coroner inquireth of a murder committed,and no cer- 
| - taine perſon knowen : or an Ordinarie of a forgerie in ſome 
| cauſeEcclefiaſticall, And by this * Enguiriegenerall, in certaine * |.1.Cdefalf 
| hainouscrimes, cuerie priuate perſon may exquzre, to bring the ——_——— gx 
* Offenders inby lawe to be juſtified . The ſecond is gererall in 
| reſpeRof the faultes, bur ſpecial in regard of the perſons : as 
when ſome Hoſpitall, College, or Cathedrall Church is viſited, 
Thethird and laſt is general, both in reſpeR of the perſons and 
' Faults, asa generall viſitation of a whole Dicceſſe; or an Engqui- 
riemade by the grand [nrie at an eAſſiſe or Seſſions of the Peace 
; 
forthe whole Counrie, 
| 3 Speciall Enquirieis, when ſome certaine and fingular perſon 3 Summa Anto: 
' andcrime allo, is enquired of, and brought by due courſe of -— peaibadel 
| fudgement vnto triall,to the intent to be puniſhed. This E£:qui= 
rie is done either when there 1s a kinde of proſecuter befidesthe 
Iudge, albeit the proceeding bee of Office : or when there is 
abſolutelie no wr Ska beſides the Iudge himſelfe,againſt the 
| partieconuented. There may beſides the Iudge be proſecuters 
ofthe Office in two ſcuerall degrees, One that doeth proſecute 
throughout the whole ſuite : as when an Information for the 
Qwene alone, or for the Queene and Informer, is put vp at the 
Common lawe, and is termed by the lawe Ecclefiaſticall, Of- 
ficinm promotam, The other,which doeth bur proſecute or ſolli- 
citein ſome part of the ſuite ; as by furmiſhing the'Court with 
proofes, 8c. which is called Officium mixtum, in ſome temporall 
courtes,a Re/ater, a 
| { Likewiſe* Officium promotum is of two ſortes, The firſt is, * *ooarin 
{ | whenaman , himſelfe to proſecute, called tu 
 ( Promotor voluntaring officy ; and he differeth alicle from a Partie, 
The ſecondis, whenthe Court afſigneth one toſollicite the Of- 
bon Ff 3 ficez 


- 
[ 
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fice, who is termed Neceſſarins promotor officy, becauſe hee my 
not refuſe this emploiment, But when no perſecuter at all doo 
Nirre in the matter : then the Court onely doeth it in duetie ts 
the Common wealth, and to ſee ſinne and diſorder puniſhed, 
Then is this Exquirie termed Officium {1mplie, or Officium me. 
rum by the Canon lawe, and by the Cinilllawes Officinm Nob. 
le, as of more woorth and dignitie, then the other courſe which 
is by a Partie, and at his petition and inſtance , For by amore 
baſe appellation (in compariſon of the former) that lawe ter. 
meth this, Officium CMercenarinm, ac [i mercede aliqua 
ſta altering petitions quaſi deſerniret : that is, when the Office of 
the Iudge is (asit were) hired and employed, but at anothet 
mans becke, to ſeruc histurne . For albeit in temporall counts 
X Crauetta.Con- of Qther realmes, long cultome (which 1s * the Wel-ſpring of 
* Aoki, all their iuriſdiion) hath *eſtabliſhedthe verie fame courke 
Lt. proceeding in cauſes criminall, euen at the inſtance of a Party, 
with that which may bee done when the Office ofthe Court + 

lone proceedeth : neuercheleſſe the lawe it ſelfe hath gi 
greater priuiledges vnto proceeding of Mere Office, then vnto 
the other : which was ſome occaſion alſo, why it was the t2- 
ther called Nobile Officinm [ndicss, The firſt priuiledge is, that 
whereas bylawe nowe altered by Cuſtome, an Accaſeror Par 
tie (properlie ſo called) is in danger of Para talions, if he faile 
in his proofes, Propter preſumptam Calummiam : yet the pre- 
3 Arg.cinno- ſumprion and entendment 3 of lawe runneth not fo agaynſt: 
fir. de proc; Iudge exerciſing but the publike lawes by his Office, asitdocth 
entiam.deprz. apainſt a Partie. And therefore is hee not fubie& to that penal 
-_ OY g. tie as a proſecuteris. * Non videtur facere iniuriam, qui inre pub. 
2.f,deiniurijs. {ico vtitwr, The next priuiledge by lawe yeelded ynto, procee- 
ding of Office ina Crminall cauſe, which is denied to aproſe 
cuter, yea though he bee not 'an eAccyſer or Partie, propetlic 
5 Panor,ine. ſocalled ; is, that the Indge geormeng 5 of Office may giue a0 


giue 1 
\——-——am—_ othe to the defendant, to anſwere ſome criminall matter, Butit 


is otherwiſe, when the ſuite is atthe inſtance of a partie which 
proſecuteth, becauſe the defendant ought not to bee driven to 

furniſh vp his aduerſarics intention. Thirdly,an Ordizarie or de 

' legate eAdvninerſitatem canſarum, that proceedeth of Offce 

ob && js not bound to make proofes of the® fame ((auing before bi 


dupe 
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ſuperiour Tudge, if an appellation be brought and doe lie) be. 
cauſe it ſufficeth, that the fame is apparant and knowen ynto 
Yimſelfe, Bur it is otherwiſe in a delegate of one cauſe, or ypon 
the inflance of one, that vo/wntarily proſecuteth, Fourthly,when 
the ſute js at the #FFarce of a partze, contrarie proofesfor proofe 
ofthe defendants good fame, are admitted. But this need not 
| be granted vpon procecding of Office; becauſe * rhe law doth |, A8<innofte 
notentend and preſume againſt the finceritie of the Iudge, as audientiam de 
againſt the partie nem: Fifily, ypon the inſtance of a ©? 
wlntarie proſecutour or preterrerynto the Office, * fit litis con \ Molenkine. 
teftatio (as Imay Engliſh it) an iſſue is ioyned berweene the two teſtibus, 
arties. But if either one be but a ſoliciter and aſliftantto the 
Office; or els a preferrer afſigned by the Iudge; or that the pro- 
ceeding be of meere Office : there is then no conteſtation in the 
ſute (properly ſo to be rermed) but akinde of contradiftion (in 
ſtedthereof) required, betwixt the fame or denunciation &c. on 
the one fide; and 7+ heron anſwere by deniall on the 0- 
ther fide. Laſtly, when the proceeding is of Office, + (euen af. * Arg.c.cumela 
ter aac) moe witneſſes may - receiued , Wer, gs 
feare of ſubornation in this caſe ceaſeth, being the onely rea- 
ſon of that rule, viz, that after publication moe witneſſes may not 
bereceined : Inſomuch as depoſitions of witnefles are alwayes 
j liſhed vnto the Iudge : But new witneſles may notbe recei- 
ved, when it is at the proſecution of a voluntarie partie, for feare 
; | offuborning theminthe pointes, where he findes the former 
. 
| 
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depoſitions came too ſhort 'of his purpoſe, So that in 
theſe reſpeRsthe rather, this proceeding of meere 
Office might be termed, Nobile Indicis Offi- 
cinm, Thus farre touching Office 
and Erquirie by yertue 
thereof. 


1" Spee. tit.de de- 
RUnc,nu.i6, 
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Of Denunciation, 4 ſþeciallmeanes of ſtirring vp the Office : th 
manifolde uſe thereof in the olde Common weale and Empire 
Rome; and at this preſent on the other ſide the Sea; the gen (| 
acception of that word : foure kindes of Denunciation : howthy 
differ one from another : what is required in them : and wheng 
Denouncer z to be condemned or excuſed of expenſes,.' Andnha 
courſe of dealing againſt crimes and offences ts holden both 


Courts of the Eccleſtaſticall commiſſion, and in ordmary Com 
Eccleſiaſtical in this Realme. » 


þ Ve becauſe iris not poſſible for a Tudge of alls 
ther men by hitmſelfe alone to haue know] 
of moſt crimes committed, or probably enten, 
ded to be committed : therefore haue thoſe 
lawes deuiſed ſundrie meanes tobring and 
©#% ferrethem vnto his knowledgeand Office, A 
mong which Denanciation is principall , and indeed 1o gene 
rall; that (by ſundry writers)itis made a third and ſeueralllink 
of proceeding againſt crimes, and by them counterdiuideds 
gainſt eFcenſation and Enguirie, In which reſpeR, Ithinkeit 
not inconuenient for the preſent purpoſe, to hauethe natured 
it alſo ſomething opencd, Neuertheleſle it is in deed nodiff- 
rent courſe from Enquirie, * buta ſpeciall meanes or inſtrument 
elicriend; potentiam in Aflum : viz, of drawing the Judges powe 
and Office into ation by Enguirie. Denunciation in a generll 
ſignification may be deſcribed thus ; viz. eA relating of ſun 
mans crime vnto alTuage, to the end to haue the Offender re 
or puniſhed; jet without that ſolemne inſcription by the Denounce) 
which the law requiresinan Accuſation. 

But Iholdeir requiſite firſt to note, what vic hereof andaſ 
ſtance vnto the Office of Enquiry, the olde Romanes hadinthet 
policie by Denanciators; as it isrecorded to memorie inthe 
#il[lawes ofchat people, Which I dothe rather in this place, #8 
inthe former diſcourſe I haue done, to meet with the childiſh 
andfinifter conceit of fome; who ſuppoſe cuery thing deviſed 
and brought in by any Cazon, how olde or neceſfarie ſocucti 
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e Eat once | bet 
vinoxita men pm eh abſdluater. Where (we'ſee)! 
ecution'arerouched, aridrheproce 
Offers coordi aunt ation, 
And cheſe hauing fuck charge, bealfo oftwo ſeuerall ſortes 
The firſt whereof, Arcfides thet hee Denunciation and relatiig of 
eines ynto ſuperiour Ma Mapiftrares, had authoritic alfo'tocntcr 
mto ſorrie ie and Examination. Of theſe, ceiteine- were 
alſed Caratores Viarur, * who alfo had a kinde of ivrifdigion or if.de via 
frmcaner fauſtes commitredin the high wayes, and had two Dh Caſſius 
Etorecor Sergeants (for thatpurpoſe) | artendi ns thei, They © 
etiquired of Office vpon offeriders arid difturbets'of the bub; 
epeatenn high Wayes, Others were call e& Latiunculatores, 
pſongit vp, and made generall &rguitie for offenders, and | 
d; being trot w__ wilife 'vato our 
Pronft as, F reade' : alfs 6f* ine called eiphrdp gh: that 4 L.D.Adrianus. 
, nated cortimorpeace _" Cones te 
Ge The 
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6 L.Qui ſepul- 


49 v, ** Hu 4pobogie of certeime 
Theſe alſo, preficiebantur diſcipline publice & ys ge mori 
ws 


\ L.vIe.fAf, de bug. * There were alſo. mea having charge and 
mun.& hon, Je to theſe Conſernatonrs called Stationary : whereof one fog 


inthatlaw of Gordianw the Emperour, where it is ſaydtotke 


Office, nog 
called CAilites Stationary & limitibus [mpery prepoſiti, did* pry 
vide for tae common peace, and alſo for the ſecuritie of Wa 
faring men in the high wayecs, eſpecially about the borderso 
their prouinces; hauing authoritic tg enquire and examine ay 
perſons, who they were, of what condition and ſtate of lit, 
from whence, as (06 2 they trauelled, And theſe madere. 
lation to the Magteares of ſuch ſuſpeRed perſons, as 
found ; and of the whole fate of things abroad, Another ſor 
icalled alſo Srazionary limply (without addition) were onelyy 
make Enguirie general, and to denounce and preſent crime; 
and after to furniſh the Office with proofes af the crimes dete. 
Red by them. Andtheſe were of the ſecond kinde of ſuchpw- 
like denonncers, hauing none authoritie to make examination 
but did gnely generally exgaire of faultes, and preſent.chemy, 
Such were: called alſo by this appellatiue name, Qfficium;t x 


purpoſe in handling, thus; Ea, que per. Officicem Pr aſmibus te 
niwciantur, & citra ſolcmnia Accuſationum poſſe perpendi incogn» 
tum non eſt, Verum (# alhs necue Notorys inſomulatns (it, perpenſ 
indicio,diſpici deker, Theſe were called allo Officiales; and'ihe 
chiefe of them thathadjouerſight of the reſt, were named Pr 
mates Officierum. And of them this law® is to be vnderſtood, 


chra.Cde ſepul. 212. SiMe quiouenque alins eAccuſanerit, vel ad Officiun nunci 


7 BartoLin [.Di- 
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Other parts of Chriſtendome ( where the Cimill lawes have 
place) cuento this day doe retcine ſome the like Offices andob 
ficers for the ſelfe ſame purpoſe, though vnder other names, 
In ſome countreys men of thoſe fun&tions? being in towne, 
are called Decani; and in cities, Capita Centenariorum; who 
haue this miniſteriall charge layed vpon then, to enquire of 
miſdemeanours done within that quarter or warde, which s 
committed to their charge ; and to denounce or preſent them 
yntothe Magiſtrates. And by the writers in that law, theſcb6- 
ing dealersin temporall Courts, and matters, are reſembled 


ro the like Officiales [urati, that are there in Courts Ecco 


Fad =procetainys in Courts Eccleſiaſtical. 41 
call; The citic of London hath in euery Wardcerteine yerely ap- 
pointed co a purpoſe not farre vnlike, who arecalled the Yard- 
moteenqueſt. And for Courrs ecclefiaſtieallthe like be herein e- 
very pariſh'yerely appointed, called Church-wardens, and Side- 
men, or Queſt-men. petrot"i3 
- Vader the generalitie of this word Denwicration, three ſeue- 
rall chings be conteined, Firſt, when denwreration is madeto the 
Magiſtrate, by any hauing aparticulorintereſt; itis called Qze- 
rele, aSupplicationor Complaint, Such is that in S. Luke,* Re- ,; 1 2% G | 
wnpe mo of mine adrer ſarie, fayth the widowe vntothe wicked hs 
-- Secondly, when « is made by ſuck; as haue no particular in- 
tereſt ; itiscalled* De/atio, Bur when it is done per eAdwocator, if 
fi, (ach as the Arrmrney generall) or by other officers purpole- iweticci, * 
\tythereunto appointed, then is ic properly called Denanciario, I 
viz, Aw Information or Preſentment. And'thus much touching bf 
Denunciation in T emporall coprts onely, '' 
-» Denunciation generally taken, as we gather out of both the 
hwes Cizlland Canon, is of foure ſeuerall kindes. The firſt is 
called Ewangelicall; the ſecond: Indicrall; the third Canomcall; 
andthe fourth Pp | 
»  Exangebicallis that, whichproceedeth by thoſe degrees that 
our Saxionr Chriſt prefcriberh * in the GoFFel,, There berwo ends ,; ye..,8.v.14. 
hereof, 4 The principall end is,to procure repentance & amend- #4 Spec.rir.d. 
mentinhim, which offendeth. The ſecondarie end5 where this 5 Panor. c. no- 
cannot be effected is to reſtreine others from the like, by his #*.d&mdic, 
puniſhment ſpirituall, onely rouching the ſoule; but not any 
emporall penalrie, either direRly or indirectly, Bur albeit the 
Es denunciation be the parties reformation ;: neuct= 
if the crime be ſuch, as hindereth the execution of his 
ectlefaſticall funion; the Iudge of Office,is alſo to depole him, 
from his* Orders. . | 5 -Alph.b.2.ca.9, 
. Concerning Denunciatios Euangeficall, queſtion is mooued nculvitprac 
by the Schoolemen. (whoin my poore opinion doe handle it for 
mahypoints,both learnedly and 1udiciouſly) whetherin this de- 
"eration thoſe degrees of. moniion fult priuately ro the partie 
offending, and afterward: before two or three witneſſes, bee 
neceſlatie:, -atid at all times to be obſerued. in all:crimes and 
of | Ge 2 offences 
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offences indifferencly, before the offender may be' denowncidy 
them, vato the Ecclefialticall-Magiſtrate ? 

For reſolution whereof ; wee are to diſtinguiſh betwe 
hidden or ſecret, and publthe or open crimes or offences. I 
be wholly hidden: and ſecret; then indiftinly thoſe de 
1 of moxitzon there preſcribed, are firftto be obſcrued, beta 
may be denounced to the Iudge; whether the offender by mr. 
miting amenduent and ſhewe of griefe, doe giue any hoped 
his repentance and reformation; or doe giue none at all; {, 
uing where the crime is of ſuch qualitic, as that* ittendethy 
ſome great and important dammage bodily or ghoſtlyofthe 
whole bodie of Church or Common weale, or of n | 
cular perſons : as, if it be Hereſie, Conffiracie, or ſuch like, Fa 
inſomuch as ſuch one ſinneth herein, notonlyageinſtthee (wth 
text ſpeaketh) but againſt others alſo, albeit they knowe na 
thereof : therefore thou oughteſt forthwith Emengelicaly to 
nownce and preſent ſuch an offence ynto the magitrate; tote 
entent the publike danger may be ſpeedy prevented: conkde 
ring that 3 the benefite of many is to be preferred. beforeay 
particular perſons fame :and the detriment (whether ſpiri 
or corporall) of the whole Church or Common w bt 
ther x0 be regarded and awoided; then an cuill fame agamfton 
—_— which(heereby)may perhappes be raifed and biite 
abroad, | 

Cancerning crimes or oftences, we are to vnderftand, tht 
they may be {ayd to be + publike oreper two maner of ways: 
either when they are committed openty; or when being ſcact 
yet they be publiſhed abroad, andthe offender is fiavzed & bub 
red;to haue committed them, Nowifbycither of theſe wayes 
an offence be made open andpublhe; then itisto be denounce 
vnto him that hath authoritie ro correRiit; yea thoughneicin 
of the ſayd momtionshaue bene precedent, For 5 we are 4 
uide, not onely that he which hath-offended, may be madedet- | 
ter and brought to repentance : but alſothar others to whoſe 
knowledge it is come, be not thereby ſcandalized & offended; 
according tothat rule of S. Panl:* Rebuke a fonner openly befin 
all men, that the reſt may hane feare : 7 And (as a ſchoolemi 


ſayth) that they which baxe taken offence by the fanlt may bony 


Aajih froceedamgrincourtsBeelefluſticall, Py 
by the puniſtowerr.But he in this poine further; That ifiebe 
butin the way to be publiſhed 8& made knowen abroad, though 
notas yet bruited; neuerthelefle itis to bee dewonreed to f Judges, 
chatthe ſcandale which might ariſe thereof, may be(aforehand) 

.Sothat if the chiefe end ofthis Dexwnciation cannot : 

yet the ſecondaric end may hereby be atrained, 

Neither tet any man inregard of this Denunciation feare to be 
accomnted malicious (laieth'S, Anguſtine:) for you are rather blame * Auguſt.ad Ma 
woorthie, if by A peace, ye ſhall ſuffer your brother to pe- A 
rio; whons you might hane ſaued by denouncing of his fanls unto 
them m anthoritie, And againc, * Size pleflendo, ſine ignoſcendo, * Augult.vid. 
bocbent agitar, vt vita hominxm corrigatar . It is very good to 


bring mEro reforme their lives, whether ic be done by puniſhing 
hinkn by forbearing them. "FP 

All Denanciations Enangelicall 3 ({o they 
zfore him) the ecclefaaſticall Iudge is to admit, becauſe they 
referred onely tothe 
ofothers by one correftion. But his 
(forthem© 


be duelic brought ? 1o.Ard. & aj 
be Far c.Nour, 


parties reformation, or reftraint ofhim and 

; proceeding in them, is 
part) fummarilic and not [adicialke : and as a (piri- 
wall Father,rather then a /udge. | 

.: Thenext kinde,termed Denanciation [udiciall, mreſpeRof 
the Dezouncersaud matters denonnced,is either publike orproxate. 
"Pablike, is that relation or ſolemne preſentment of ſome crime, + 1.Dinw4f.de 
which 1emade vnto a competent Iudge, whether Cinill or Eo- 1 on ren gs 
chſafrcall, by publike Officers thereunto appointed : whereup- xcvlaionid, Lt 
onthe Iadge of his pure and meere Office proceedeth by due [n+ Nelerbl cepk 
dciall conrfe ot ſpecialenquirie,to the acquital & cleating ofthe copminSynoda 

rtie For aks x---a8 be found i-nocent; or to the puniſhing of **'** 

im by ſome penaltie bodilie and temporall,which is thepeculi- 

xend of this [ndiciall denwnciation, vnto which alſo no Mornition 

required to proceed, | 

Bur [udiciall and prinate denunciation isthat, which may bee 

preferred by-a prinate perſon in reſpeR of a particular itere#f 
that hee hath, as being either burr, or particularlie gricued by 
ſome fauk or offence'committed by another.The ende hereof is, 
notonely the puniſhment of the offender ; bur that the dewonn- 


cer romduney be reſtored or preſerued harmeleſle. 


explanation of the latter oftheſe by examples - firſt in a 
Go 3 Ciuill 


DO 


Gy}. 


$ pen.laſt.de Ciuil or temporal court; * as when hethat is oppreſſed,sabou 


ry man,or is ſubic@to another mans power (as an apprentice ij 
ſothat hee hath noneordinarie attion againſt his ſuperiour thy 
q . þ . , . . . 
doeth wrong him,bur by this /adiciall denwnciation; is forcedy 


oF ERIT IN ns flie ynto the /udges office for remedie. Ina court ecclefiafticall;y 


when a religious perton, who hath nodire&t aQion agayn(t jy 
Prelate,denowncerh ſome grieuances done vnto him, by his 4. 
bot or other ſuperiour : or when as the poore ofan Hoſpitall dy 
denownce and relate vnto their viſitour ſome offences or grieun, 
ces donetothem by the maſter thereof, requiring puniſhmen 
and remedie therein by his office,in due courſe of lawe, Andtheſ 
two Iudiciall kindes of Denwnciation are moſt frequent in thi 
Realme, bothin Ordizarie courtes, and alſo in courtes of Cop. 
wiſſion,tor cauſes and miſdemeanors ecclehialticall. Butthefidt | 
of them more yfuall uni Ordinarie courts : & the ſecondin coun 
of Commiſſion. NN 

The third kind of Denwmciation is Canonical, (fo called; be 
cauſcit had his originall from that lawe; } and it bath alfo ynde 
ittwo kindes, The one more ſpeciall, to bee preferredand matt 
by him onely, who hath intereſt of hauing ether his Prelat 
Paſtonr good, or els ſomeecclefiaſticall perſon good, whoisn- 
der his juriſdiction, And 3 the endof this Denwciation is,tohau 


« ſuch (being criminous) to be remooued from their adminiſtrati 


3 Specul.rit,de 


vwell,yrt autem, 


on ecclefiaſticall, The other Canonicall denwniciation is more ge 
nerall, in that it may be preferred by any whomſoeuer ;. andcon- 
cerncth either the hinderance + or difloluing of ſome matia 
contracted or to be contracted, within the degrees forbidden: 
or cls the defiſting from ſome finne,which is of that qualiticaha 
it increaſeth by mulciplicatis of Actsin the ſame kind,or by cot- 
tinuance of ſome one AR,and whereinthe Derowncer hath none 
other particular intereſt,then as cucry Chriſtian hath beſides, 
The laſt kind called Regw/ar,is that Denwnciation 5 which 
pool {hed by any perſon in Chaptertouching ſome offence ofhi 
rother, committed contrarie tothe locall and pofitiue rules 
ſtatutes of that place; ro the intent he may amend it hereupon, 
rather then that it ſhould come to a more pubiike denwneiatian 
and from this,there-lieth none Appellatior. 
Thetwo fuſt kinds of Denwnciation,viz, Evargelicalland Is 


dicid, 
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proceedingtin Conrtes BeeleftatHicall 


ous for {ome crime formerlic commitred, ſo he perſeuere nor! 
in that crime (till) is admittedto denomnee another Enangelically: 
hecauſeit is indefinitelie commaunded by Chriſt, as aneceſſaric 
office of Chriftian duetie, for reclaiming.ofour brother from of- 
fending, But none areto bee admitted to the publike [ndiciall 
denunciation;befides thoſe which be ſpecially thereunto appoin- 


ted: auing that the Canons *docompell all Clerkes todewonnce tc, Calan, Qui 
the crimes of other perſons ecclebaſticall: and to the prixate inds- __ 

ciall,none but ſuch as haue ſome peculiar intereſt, And inthis caſe 2-9-7: —G@*© 
it forceth aot,though ſuch. do eucn then perſeuere ina crane; be- wow 


cauſe ynder pretence of crime,no mi is to be repelled from pro- 


* ſecurion of his right. 


Secondly, Enangelicall denunciation is referred to the amend- 
ment ofthe offender ; whereas ypon the pablike Indiciall, his pu- 
niſhment is propounded for an endthereof:and the prinate is re- 
ferred both to ſuch puniſhment, and that the chiug bereſtored, 
and thedenowncer allo preſerued harmelefle, 

Thirdly,vypon Exargelicall denrnciation there is no procee- 
ding in foro contentioſo, or iudiciallic, but onelyin Pantera: : 
whereas ypon Judiciall denwniciation, thereenſueth 2 due courſe 
of [ndicjall proceeding ; and thereofir hath his name, .;.; i.) 

Fourthlie and laſily,in private inudbciall denancietelffoiunet.. 
les (other then ſuchas be lawfull and without iuſt exception) 
ae admitted ; becauſe it lieth for reſtitution of ſome thing : Bur 
in Exavgelicall,for proofe of the firſt prinate moniti6the denowns-' 
ceralone muſt (of neceſſitie) be admurred for the witneſle, if the: 


| 4nounced doe denie the fault : and for proofe of the ſecond mo. 


tion, any one other (together with the 3 demowrcer) may bee 

admitted br two witnele 

dee infamous for ſome crime in times paſt by them commir- 

ris fo that at ſuch time of demowncing, they perſeuere'nor in 
ecrime, 


Butalbeit the lawe be thus, for admitting of ſome and reie-- 


ding of others from demownemg - yet throughout all /ralie,andin 


_ proces of Chriſtendom belides; *Cuſtame in both courts hath , aiphontvata, 


. ; 4 ' = li. denunc. 
are preuailed,as to ſuffer avy mi almoſt to denownee, whee li.a.6e denine 


ther 


FF 
dcieldoe differ the one from the other,in ſundry points, but e- 


_ theſe following, Firlt,* euery one (though he bein- 7?: geo 


es, though both of them happen' to + 
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F! Pr . Cl Apologitof corraine Chip 
0: ther hee doc ig of his 0wne yoluncarie minde,or by occafiojigf, 
/ | Charge and .ductic in that behalfe laied ypon him . The reaw 
NR | hereofis; for that the Common wealth hath intereſt to hay 
I'S offences puniſhed : which could not ſo readilic bee done, j 
1 | this way of denewncing they were not at all brought ynto th 


ll Magiſtrates notice. A matter otherwiſe likely to happenbyre. 
Bay fon of ſa maiy difficulties that accompanie Accwarron, and þ 
| | many exceptions, which may (by lawe) be taken both ag 
14 Acenuſers and Denowncers, | 
| : Salvectusinl, — Thoſe who haue*' a os charge of Denouncing and Pr. 
| eaquidem. C.de. ſentiug, whether they icrue in Temporalt or in Ecclefialtica 
| | — wee courtes,ought(vpon pames otherwrle to be inflicted yponthen) 
i to prefens fuch Y 2rd come to their knowledge;yea thous) 
be! | otherwiſe they be not opened or publiſhed commeny abroad 
1% : Clarusvbiſu- Likewiſe incounes Temporali* this kind of publike denanc. 
l Fl —_ Sed 8 romrs on ghtto preſent ſome matters, which. the lawes (perhaps) 
My doe nor puniſh atall: asnamelie,if any kill4n Ourlawe orBa- 
Wd - xito, in places where fuch lawe'is ſtill in foree. Alſofuch Offer: 
mh - mult preſent all caſuall violent deaths : becauſe albeir 
4s Bt nothing docpreſently x4 oa bur that ſuch death did caſualle 
Kr happen+yet inprocefſeoftime, it may fall outto be diſconered, 
ah a thatit was by ſome malefaRour, 
Þ | | Laſtly,when ſuch as haue charge to enquire generally, ud 
; { ol | ta preſenr, exher doenot know certainlie whether an offence 
WM | be commited or nox; (a thing which may happen in ſuchcrimes 
WI whercofno-tracesor footeſteps after the factdone canremaine; 
"BY." | avin Adulterie, diffamation, and {uch like :)or where a fatdoeth 
appaare,butthe eAmhor thereof is not knowen (as may dee 
munder,facrilege,forgerie,&c.) in boththeſe caſcs,ifthe commd 
voyceand fame doe runne againſt any perſon in particular, they 
"areboundtopreſenteuen ſuch fame of the offender,as wel asthe 
crimes themſelues; rogether with all the circumſtances they cat 
learnethereof, & who be more perfcCly-io{tructed touching i, 
that perhaps can giue particular and more full evidence, 
He that is adenowncer by vertue of his Office,is alwayes in li 
Preſentmonts coobſerue, that he bee ner found to-haue prefered 
matter agaynſtanie, by maniftiÞ calummiation or wilfull _ 
2 Alph vbi fupta racie,, Bor3 if this appeare enidentliezo rhe Judge, — 
| | pub 
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Put. proceedings in Conyts Ectleſpuſticall. 3>. 
denounceowr is not only to pay charges ynts him, whom 
he hath maliciouſly vexed; but is otherwiſe alſo vps the Iudges, 
zto be puniſhed, for a Ca/amniatonr, But for Ca/umniation 
!onely preſumed ( which 1s then entended and preſumed, when * 1.2.C.quiaceu- 
the defendant is cleared, onely becauſe nothing can be prooued * "2 Polunt, 
2oaunlt him : ) then he that is a Denonnceonr by reaſon of his 
chatge layd vpon him,ſhall nor be prejudiced, Neuertheleſſe he 
that is a voluntarie Denonnceonr or preferrer, * if he doe but faile * Gloſl.findl.in 
in his proofes, ſhall be thereupon condemned in expenſes, and & D 
be otherwiſe alſo puniſhed, albeit not ſo deepely as an Accuſer, Vide Angel.de 
yet extraordinarily by the Iudges Office; becauſe at his inſtigati- Opto de 
onand ſoliciting, the Office doeth almoſt nolefſe, then an eAc- *cacculat. 
?r doth. The reaſon hereof is,becauſe in that he proueth nor 
his Complaint; the Lawe preſumeth cuen hereupon, that he did 
but moue it by Cal/umniation, for yniuſt yvexation, Which thing 
doth often keepe euen many good men backe from all Denun- 
ciation of crimes, whereunto they arc not ſpecially bound; as. 
_— 3 teſtifieth in theſe words: Good men (for the moſt part ) * Auguſt. Hom, 
dre beare with other mens faults,and holde their peace; becauſe they "_ te 
want ſufficient enidence in lawe, to approxe that tothe Tndges,which 
themſelues knowe. h 
Yetthere be certaine caſes, whereby cuen aprixate Denonnce- 
our and [former ſhalbe excuſed fr6 any Calumniation preſumed 
only: viz,vvhen he makesnor proofe of that which he obieReth, 
Thefirſtis, when he did ets it by a kinde of Neceſlitie:*as 4 | cymprarrem; 
whenthe heire proſecuteth the death of him,to wh he is heire, "1a 
Secondly,when it proceeded 5 ypon an extreme griefe; as when 5 1-Quamuls, C, 
the husband acculeth his wife of adulcerie, and yet perhaps fai- & adult, 
lethin proofe, Thirdly,when the Crime © is very enormious; as © 1,1.C.de fals 
for Coning, Treaſon, cc, Fourthly, 7 when a great cuil fame did yg 7 —A "OY 
runne thereupon, Fiftly,* when the Denonnceoxy prooucth, that lier. deadulter, 
heheard the infamie ſpoken of, by men worthy ro becredited, © OG 
Sixtly,? when his witneſſes pretending to him they couldproue , G1 ;,c. pau. 
the Crime,doe decciue him. Laſtly, ** when he makerh halfe a ay 
good proofe,as by one witnes without exception; which the Cz cm Frey " "hy 
ilians terme Semiplenam probationem, Forin all theſc Caſes, the Elc&, 
preſumed and entended Calumniation ( grounded yponthis point 
onely, for that the Dexonnceonr failed in proofe ) doeth Oy 
CCalce 
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44 CL Apologie of certaine Chas, 
ceaſe, But otherwiſe, the aforeſaide generall rule of condemny, 
tion in expenſes,&c. is to be obſerued, Thus much then of De. 
ranciation, the moſt yſuall and generall inducement of a Iud 
deſcending to Enqutrie ſpecial againſt a particular perſon 
ſome ſuppoſed Crime. 

Nowe it followeth to ſhewe (ſo neere as I can ) whatcouſ 
of dealing againſt Crimes and offences is holden both in the 
Court of Eccleſiaſticall commiſſion ( which of the two is more 
egerly impugned ) and allo in ordzarie Courts Eccleſiaftical 
at woe ſo farre as by Lawe is warrantable if an appellationhe 
brought. 

The matters handled in the Commiſſion Eccleſiaticall,are ſuch 
Crimes Eccleſiafticall as are ſpoken of in the firſt treatiſe : be. | 
ing agerauated ( aboue the ordinarie courle of them ) by ſome 
circumſtance of moment, Alſo theſe beſides, attaching, and 
conuenting of [eſuites , Seminarte Prieftes and recuſants of both 
ſorts execution and puniſhment of the breache of certaine Statute, 
as touching her Maie#ties lawfull ſyperioritie Eccleſraſticall, yeel. 


: 1&5, Flix. 


«.Eliz.cp.z, A4cd ynto her Highneſle by Parliament: the Statute for wneformi- 
33-El,cap,122 tie of (ommon prayer, and the Statute to reforme certaine drſorden 


in the Miniſters of the Church : puniſhing of Libellers , ſlaunde. 
row reports, and diſordered preaching again(t Perſons and matter 
Eccleſiaſticall by lawe eſtabliſhed : miſdemearonrs about Ma: 
riages: conmenticles, tending to ſchiſme : «Abuſe and contemptis 
AAmiſters : exceſſine vſuries, ſimonies , inceſts, adulteries andothet 
foule incontinencies, ſubornations of perinries in matters Ecile 
fraſticall, and ſuch like : when ( either by reaſon of the powet 
of the delinquents , or through ſome materiall circumltance) 
they be not lo readily and eafily reformable, by ordinarie itil 
diction, 

Theſe matters are brought thither, when Ordinaries be noted | 
of negligence in giving redreſſe: or when they defire aide,cith« þ 
for the greatneſle of the partie, whom poore men dare not pit 
ſent or denounce, or forthe delinguents often remoouing, fron þ 
one Dizceſſe roanother,or for the dwelling ofthe witneſles el 
zyhere, or for the offenders frequent, friuolous , and chargeadl 
appeakes,or for ſuch like conſiderable occaſion: or ypon credible 


information made by ſome great perſonage, or of lomethatx 
10 


in that Commiſſion, or being referred from her Afaie/tie,or from 
the Lords of the Comnſell; or ypon complaint of ſome partie iultly 
prieued,otherwiſe being withoutremedie: or by complaint of a 
whole Pariſh,or of a great part thereof: or ypon frequent relation 
of ſundry credible perſons taking offence and griefe thereat(and 


ſetting downe particular euidence of the face ) or in aide and aſ- 


ance of ordinarie Turiſdiction : as when the delinquent hath no 
certaine place of abode: or laſtly by ſome notorietie of the faft,as 
bythe parties knowen hand-writing : or for a matter done in 
great aſſembly of people,and ſuch like. 

Hereupon Articles be framed , wherein are conteined the 
lace,time,and oftentimes the perſons able toreſtifie & informe 
Fher and all ſuch other circumſtances and /»dic:a,(which Iin- 


terprete as the wordeis commonly vſed Exidences, )tending to 


the plainer manifeſtation of the Crime, The Articles are peruſed 
andallowed to be incident to the coniſance of that Court, and 
conteining ſufficient deteRtion to open a way to proceede ( by 


way of further enquirie ex officio,into that crime) by one of thoſe 


three {ommiſſioners at the leaſt, (whereof one is of the Quorum) 
that doe ſubſcribe the Proceſle, for conuenting of the partze, 
This Proceſle 1s either by way of Citation ( commonly there 
called letters miſſine ) or by way of attachment, when the partie is 
fugitiue,or flitting,orthe Crimes be griezexs and publikely offen- 
fme, fo that it may probably be feared,he will lurke or ſteppe out 


ofthe way for a time, But in both courſes, ſome one is boundto. 


the Queenes Maicſtie to proſecute, & to furniſh the Court with 
witneſſes for proofe of the matter,not to compound itpriuately, 
andto pay charges vntothe parrte, if it ſhal appeare he hath bene 
(without iuſt cauſe ) troubled. Yet where the Commiſſioners 
themſelues are ſufficiently enformed [ndicys, viz, with emident 
matter againſt the partie, and where no ſuch proſecutor or relator 
docth offer to follow it, ( ſo that the Court it ſelfe rakes chiefe 
care of the proſecution ) in ſome like fewe caſes, ſuch bonde is 
omitred, 

Nowe when as the partie appeareth (for ſuch iuſt conſide- 
Rtionsas hereafter are debated and prooucd lawfull) he is re= 
quired on her CHatie/tres behalfe, ro take oathe to anſwere the 
tAriicles or Interrogatories truely, (being matters of his om 
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76 " An Apologie of certaint Chap.q, 
fate and knowledge,ſo farre foorth as by lawe he is bound)be. 
fore euery particular thereof be made knowen ynto him lea 
after peruſal (afore his oath taken) hebe drawen by counſellt 
anſwere cautelouſly, indire&ly, or wholly torefuſe to makean. 
ſwere : perhaps, becauſe heſeesthey touch him ouer neerely, zz 
conieQuring by whom they may be prooued. But afterthe 
oath is taken (in ſetting downe his anſwere) he may conſider az 
aduiſedly, and deliberate for ſo long time, as inany reafon may 
be deſired, 

And thus farre foorth the partie conuented , is ( for the moſ} 
part without any partie at all) proceeded with, but ex offics 
Iudican nobils vel mero : tothe intent, he may not bee priuile. 

ed to ſay, that he 1s not bounde toanſwere; being at the ſuite 
of the Office , and duetie of the /zage ( for the publique in. 
tereſt ofthe Church and Common-weale) as perhaps by Laye 
he might, if it were at firſt preferred and proſecuted by apartie, 
But atcer he hath perfitely anſwered them ( for the mottpan) 
a partie is then made ; who( if ſufficient matter be not confeſſed 
thereupon to proceede vnto a wdgement , vpon the Articles 
and anſ{were) doeth take ypon him to prooue it by witneſſes; 
and then [rterrogatories , exceptions againſt witneſſes, and other 
defenſes, ( forthe conuentedpartie) are vſcd almoſt wholly,asin 
Ordinarie Courtes, By which making of # partie, that which 
was mermn officiunm atore,doerh afterward become officrum mix- 
tum,v1z.ex nero promoto, 

When the matter comes to finall iudgement, if the par- 
tic bee conuited, hee is puniſhed either by penance , ( forhis 
reformation , and for f{atisfation of the Church offended) or 
by impriſonment , fine , or cenſures of the Church , or by ſoma- 
ny of them, as is thought fitteſt, or by him or others moſ2 fea- 
red, or to be moſt conuenient, weighing alwayes the qualitieof 
the perfon, and the offence, together with other circumſiances 
thereof. 

In ordinarie Inriſdition, Crimes be vſually proceededagainhi 
either ex officio promoto, that is, at the i»ſtance-and petition of 
ſome, that will voluntarily ftirre vp and follicite the Tudge 18 
to his duetie : or elſe ex officio Indicis mero, In the Fa of 
theſe, albeit the partic conuented is bound to anſwere marters 


by 


puts Tsr 
by oathe (if it bee required ) ſo they bee not of the Crime ob- 
jeQted: yer the rule is, that he is not bounde to anſwere ( ypon 
onthe ) rouching the very Crime it ſelfe , notwithſtanding « 
fame doe runne hereupon , vhtill he ſhalbe enioyned his pur= 

ation, 

But when an Ordinarte proceedeth againſt a crime, without a 
artie promouent, viz, ex officio mero: then his proceeding muſt 
he orounded either ypon a preſentment of a fame,or ofthe crime 
(made by ſuchas be ſpecially depured thereunto, as Church. 
wardens,&c.)or proued by other witnefles,or elſe ypon xotorie- 
tie of the fafte , ſpeeches and information (of credible perſons 
touching ſuch fame or ſcandale thereupon riſen) brought often 
ynto his cares (which is called c/ameoſa inſinmnatio) or by fome 0 
ther courſe allowed by lawe to be ſufficient, to open a way vnto 
ſuchproceeding. Yr 

Ifit be ypon a perfite preſentment of the crime or fame there. 
of, the Iudge may ſafely without doubt of nullitie or grieuance 
inthat behalfe proceede ex officio: and ſo may vrge the partie 
preſented to anſwere ypon his oath , touching the very crime it 
(elfe, But ifthere be no ſuch preſentment, but clamoſa in/mnatio de= 
lataad anres ſnas,orſome equiualent matter, whereby the partie 
decomnes offenfiue and ſcandalous (though no man will proſe- 
cute or preſent him) yet the Iudge may and ought ex officio of 
- Yeryduetie, to proceede ynto the examination of neighbours 
thereabouts, touching ſuch fame or crime > which fament it ſhall 
beby ſuch enquitie found and prooued , then he may proceede 
8afote, But ifypon ſuch denunciation and notification had from 
ctedible perfons,and the crime beingnotdeclaredto be netorin, 
nornone ##famic or ſearidallprooued or preſented, nor any other 
ſufcient meane to open way to ſuch £:quirie, he ſhal neuerthe- 
efſe proceede, and vrge the partie to an{were of the very crime 
vport his oath :this ( of it ſelfe) ſhall make none errourornullitie 
in theproceeding, albeit not warranted by lawe. For if the par- 
tieconuented ſhall make none oppoſition (as by ſaying that he 
Isnor preſented, nor yet defamed of it &c. but be contented to an- 
were) then the proceſle ſhall ſtand ſound by reaſon of his ſub- 
miſhon ynto the proceedings, But ifthe partie (taking cauſe of 
prieuanice) ſhall appeale from ſuch proceeding, then the Ordi- 
H 
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zarie muſt be able before the Iudge of the appeale (out ofthe 
Actes) to iuſtifie cither the fame , by ſome preſentment thereof 
made,or by witneſſes, or the notorietie of the fatt , or elſe ſcandal 
found by way of exquirie,or by ſome denwnciation,ſufficient [nd 
cia and exidences (found afore) as the lawdoth allowe,to openz 
way vnto him,toproceede by enquirie ex officio, For (otherwiſe) 
the Iudge A quo (being madepartiein the ſecondinſtance)ſhal 
be adiudged by his ſuperiour Iudge to haue done him a grie. 
uance, to haue his proceedings therein reuerſed and to pay 
charges to the partie appellant, 

Theſe be the courſes of proceeding (in this behalfe) of bath 
the ſaid eccleſiaſtical Courtes within this Realme : which inthe 
Treatiſe following (for thoſe aforeſaid principall points chalen. 
ged) remaine nowe to be particularly iuſtified: and ſhall here 
ter (ifneede require) be ſhewed to hold for lawe and equitiez 
more ſtrict and exaRt courſe in many points, then not onely 
Courtes EccleſiaFticall , but euen Cimll, (or as we heere ſpeake) 
Temporall Courtes {on the other fide the Sea,) viually doe ob. 
ſerue : orthen (by the Canon, or Cimill lawes in ſome reſped)) 
were needefull, if it were ſo thought expedient, | 

CHAP. VII, 

The Ciuill a»d Canon /awes allowe ſundry meanes to grounted 
ſpeciall Enquirie of Office againſt a crime, beſides Accuſa 
tion and Preſcentment:ananſwere to a ſuppoſed Rule:how frm 
Generall,they deſcend ro ſpeciall Enquirie:That beſidestheſt 
two,cither a fame,or clamoſa inſinuatio; or priuate Iudiciall 
Denunciation;oyr Canonical Denunciation;or Indicia;er te 
king with the maner , or other Notorietie of the fat; or Ap- 
peachment by ſome of the Coplices; or colluſion of the Ace 
cuſer;or the not obietting in due time that emery of theſe do wi: 
or when the Enquirie tendeth but to a ſpiritual puniſhment;ma 
ſeneralh any of them ſerue , towarrant ſueh Enquiric with 
ſome obſermations touching the nature of moſt of theſe, 

= SAM He publike Indiciall denunciation which is made and 
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handled in this ſecond part, whichis this,viz.chat an ecclefiaſticall 


Court may not proceede againſt any creme without an Accuſation or 
preſentment, Andit falleth in now very aptly to be treated of in 
this place, 

Bur ifit ſhould be ſaid, that vnder the wordepreſentment, any 
denuiciation whatſocuer were vnderſtood by the authors of thar 
opinion:befides thar it isneuer ſo generally taken, the practice of 
eccleſiaſtical inriſdiftion allo,would not then (hereby)bereftrai- 
ned(which that opinion eſpecially ſhooteth at) but rather much 
more enlarged,thenthey would be willing ynto. And yetthough 
it were ſo generally to be vnderſtood; nevertheleſle this opinion 
could not be truely defended , as ſhall here be made manifeſt 
God willing. 

Itis ſhewed before, that Accaſation and Preſentment be coure 
ſes of proceeding moſt properly and peculiarly incident to 
Courtes, guided either by the Ciuzll, or by eccleſiaſtical lawes, So 
that we Ee the authors of this opinion herein to deale ſome- 
whatmore liberally , then certaine doe in other points : in that 
theſedoe hereby allow ynto an eccle/iaſticallCourt, ſome courſe 
ofproceeding,according to the lawe eccleſiaſtical. 

mind firſt toimpugnethis opinion, by ſhewing out of thoſe 
twolawes,that a Iudge may haue Coniſance againſt crimes,nor 
onely ypon the proſecution of ſome partie, which is none Accn- 
ſer; but alſo of Office by way of ſpeciall enquirie; though no ſuch 
ſolemne preſentment be preferred vp, by Officers purpoſely there- 
unto appointed:and therefore,that fundry proceedings are wat= 
ranted againſt crumes,without Accxſation, or preſentment, 
| hath bin ſhewed afore,that*vnto euery Accnſatioan [nſcriptio 


ance ofacrime by way of Exceprid repalſine only,or both Repul- 
ſme & Recriminatiue againſt the Accaſer;isdone by a partie, that 
1$0ot to vſe ſuch [nſcription; Andtherfore ſome proceeding may 
de againſt crimes by a partre, that isnone eMccnſer. The like is 
truelyto be ſaid of both the ſortes of Indiriall Q werele or com- 
plaints;mentioned alſo in the ſixth (Þapter of this ſecond part. 
Furthermore, at the Cizill lawe, both Delatogrs of conceale- 


ments orintruſions , and De/azorrs alſo ypon pecuniarie penall 
lawes, 


y L libellorum. 


ofthe Accaſer to endure penam taltonts, in caſe he proue not his 4 
intention,is neceſſarily required.But the proceeding tothe coni- fre non poſſunt, 


j | #4 © AB Apdlorie of tertaine _ Chip.j 
We! lawes,doc omit ſuch [»ſcription: and therefore are none «Ag, 
2 fers. For if we will afticme the proceeding vpon their profecyz. 

on,to be at the inſtance of apartie;then doth it follow hereupay, 
that ſome may be apartie in preferring offences & faultes, which 
Z 15 none eAccuſer, But if we will call ir proceeding of Offee,ye 
is it ſtill without any preſentment by officers ſpecially thereuny . 
appointed. And therefore it followerh, that the lawe Ciaild. 
mitteth ſome proſecution of offences, without either e Aceuſai. 
on or Preſentment, The {ame may be affirmed of Proſecutow:q 
parties at the law eccleſiafticall, proſecuting either ex officiapy 
moto vel mixto.For there is neither Inſcription to make them 4c. 
euſers, nor preſentment by officers thereunto aſſigned, 

Perhaps here (by preoccupation) that Rule wilbe obieted by 
ſome, whereby is ſaid, that No man ts to be condemned without a 
eMccnſour, Which doth encounter both that which is to be ſh. 
ken by me goa this opinion; and alſo for,andin behalſe,ofil 
this procceding of Office: andal{odoth ouerthrowe the opinion 
it ſelfe, that we haue nowe in handling. For preſentment,whichi 
one of the courſes allowed by this opinion, hathnonevſeina 
4 8 Accuſation,but onely openeth a way tothe Iudges Office forſt, 
4 "0 | ciall enquirie againſt him that is preſented,So that if by ſuch Rut 
% (18 no proſecution might be againſt crimes, otherwiſe then by 4 
4 cuſation : then all preſentments , which be preparatories topro- 
SY ceeding of Office,mult wholy ceaſe. 
\y For clearing of which doubt,I anſwere:that if this wereaRut 
Tl | (asis pretended)yet (like as all other Rales) it hath many lim 
$4080  DuarenGiÞur. tations, or excepted Caſes, But ' a grear learned Cinilian oflat 
mnuer3 times teacheth ys, thatno ſuch Ralecan be gathered outof ary 
lawe,andtherefore was (through miſtaking) framed but by thc 
common ſort of Interpretours onely.The wordes of law,whenct 
5 |-Referip.S' its pretended to be gathered,be theſe: * Jf a man hawe none 4c 
[i nerb.& honor, uſer, let hins not bee debarred from Offices of credite and honed, 
WML”: | Nowe it is not hereby forbidden to condemne an offendour 
Fleet þ ypon any courſe of proceeding beſides Accxſation; but onlytha 
FeAl -a man ſhal not for a ſuppoſed offence,inthe meane time þekept 
[Yb | | from bearing offices, yntill he ſhalbe judicially called into que- 
WY ion forit, This will more plainely appeare ſo to be,if we ſbal 
js | J call to our remembrance, how many ſundry fortes of _— 
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atowrs (afore ſpoken of ) were receiuedand vicd by the Cizilllaw 


inthe olde Remane Common weale and Empire, who were 


not tied to any /»{cription, And beſides theſe denwnoiatonrs,” the t 1.1.6, Quo- 


: p - ir h. tics.ff. de offic, 
magiſtrates themlelues alſouare by that law required(euen with wer ber > Pi 


out any denwnciatonrs) to ſearch out robbers and other diſtur- fad L.tui.pe- 


bers ofthe Common peace, and to puniſhthem ſeuerely, And cul.1.;.ff.de offi, 


przf.S. vit.D. 


intruth ir muſt needs turne to the great prejudice of the' Com- Collat.in Nourl, 


I, ».C,de cuſiod, 
reorum.l. fi quis 


mon weale, ifno Magiſtrates at all ſhould deale againſt any of- 


fenders,vntill ſome Accuſers,yca or denonncers.might be found, in hoc.C.deepil, 


Furthecmoregthe Emperour Tratane writing to Plinme,would | 
nor haue the Chriſtians * (whom as it ſeemeth, he ſomewhat fa- * Lib.1o epift. 
vored) purpoſely ſought vp & enquired for by.the: Magiſtrates 
appointment; but to be puniſhed onely, when they were yolug- 
tarily preferred yp vato thE by others, Which doth argue plain- 
ly, thatthe cuſtome was then, to haue other ſorts of offenders 


ſought for, and found out by the Iudges and Magiſtrates; yea 


though none other man preferred marter againſt them. Yea,the 


x. ; p 3 1.,4.S.1.f.ad 
words of the law in this behalfe areclere. 3 Jdandatis canetur de cy der 


ſacrilegys; vt preſides ſacrilegos, latrones, plagiarios conquirant ; & 
pour qniſq, deliquerit ) in eum animaduertant, Et ſic conſtitutiont- 
u canetur vt [acrilegi extra ordinem,digna pena puniantur. Ne- 
vertheleſſe,to the entent that Tudges may put away from them- 
ſlues all ſuſpicion of ca/ummiation and confprracie again{t men; 
the ſaid learned man aduiſeth them, not to deſcend ro Enqui- 
re of office againſt any eſpeciall perſon, but vpon ſome pablike 
fame,or other good occaſion of inducement to leade them thereunto, 
But as for gemerall Engirie, the Iudge in duetie is bound fooften 
tomake it, as the preſcript of lawes doth beare; that thereby 
ſuppoſed offenders being foundiout and diſcouered, may. be 
broughtinto queſtion, and vnto ſpeciall triall, 

Now therefore I will ſhew, that there is allowed proſecution 
of ſpeciall crimes of Office; yet without any ſuch Preſentment 
precedent, as by this opinions implied, It is true by the Rwle 
of law,that generall Enariry is precedent as a preparatorie courſe 
tomake way vato the Iudges Office of proceeding by ſpecial 
Enguirie againſt ſuch,as thereby ſhall be deteed,denounced,8& 
prelented. In which reſpe& ir is ſaid, that 4 as /nſcription goetb | c,quilirer &, 
befare Accuſation ; ſo doth Preſentment before Enquirie. di 2,deaccuſar, 
TW” 11 Now, 
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Now, vpon detection made vnto them, either vpon gexerg 


+ Salycerusinl, e2qairie, or otherwiſe (as it13 teſtified by Jearned * writers inthe 


Fd Clare. Cimill law) ſuch Iudges as be diſcreet and ſage, doe cuſtomably 


50 An Apolozie of certeine 


$.6n,qu1, (in molt prouinces) lecretly receme the witneſles depoſttionsin 
writing (for the information ofthe Court) before the ſuppoſe . 
offender be citedeither realy by attachment, or verbalhby prg. 
ceſſe ſerucd on him, This they doe thus afore-hand, in twore. 
ſpeRs : both that the defendant be not forewarned to flie or to 
hide himſclfe ; and that the witneſſes (by ſubornation or other 
ſiniſter praCtiſe ofthe defendant) benotdrawen away afterwa( 
to denie the trueth, and to depoſe the contrary, 

If the defendant ſhall afterward make his apparance, andde. 
nie the matter obieQed againſt him; then be the witneſſesre. 
examined and{worne againein his preſence, But if he ſhall fil 
wilfully abſent himſelfe ; in that caſe the firſt examination ofthe 
witneſſes may ſerue for the Tudge to proceed by, euen yntod.. 
finitine ſentence againſt him. 

This firſt receiuing of imformation from-witneſles, is calledin 
that law Proceſſus informatiurs; and the reſt ofthe wholepro- 
ceeding of che Iudge after the defendants apparance, or his wil 
full ablence, is proceſſus pumnrtins, And vnto the taking of the 
proceſſe informatie (though ſome haue diſputed otherwile)iti 
? Ferrerus.Con- Cominonly holden, * notto be neceflarie; that the ſuppoſedde- 
ale, oum.tt- 1;nquent ſhould be called. Which courſe oftaking information 

doth very much reſemble the examination and enquiry again 
ſuſpe&ed malefators, which commonly is vied by Iuftices of 
the peaceand other Magiltrates here in England, 

But albeit deteRion riſing vpon gererall enquirie, doe (inthi 
ſort) often and very viſually make way toſpecrall : yet nenerthe- 
lefſe both thoſe lawes do mention many and ſundry otherrecei- 
ued meanes beſides, whereupon to ground a Iudges ſpecial en. 
quirie : $o that albeit Preſentment be one; yetis it nottheonely 
meancs,to open a way vnto proceeding of Office by exquirie. 

The firlt of ſuch meanes is a Fame of an offence to be by | 
ſome certeine ware committed. For albeit no Fame be preſet- 


ted by officers {pecially appointed : yetiftchere be ſuch a famcil 


3 Panor.in c.Ia- deed to be prooued, when need {hall require; 3 then an Ordine 
rie Judge may hereupon proceed to ſpeciall enquirie a gol ' 
| olttenact 


quilitionis,de ac- 
culat, 
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offender ſo by fame diſcoured. 

This word Fame is deriued from the Greeke word ew, and * 
both ofthe *3 rigdew or gw, quaſi a fando,of ſpeaking;as athin o 
often ſpoken and by many, And therefore isit by T le * defined * CicinTopicis, 
to be reſtrmonium multituains; the teſtimony ofa multitude, 

The proper efte& of fame, is thus declared by olde Gramma- 
rianswiiting of the difterences of ſuch words, as be of nere {ig- mc 
nification : * Oprnio oftendit; Kumor tumultuatur ; Fama indicat. in Gents. 
The opinion or weening of men giues an inckling; Rumour toſ- 
ſeth a matterto and fro; bur fame giues an euidence, 

Andalbcit Plutarch 3 do report, that this wasa common pro- ? Pur. 7: 
uerbe, TeNius x9) drgariur nnd mh xr eu, [13 wArre and iN heare-ſay TT 

vaine and vntrue matters: yet the olde heathen Poets in an 
admiration of fame, doe attribute a kinde of diuine qualitie, and 
etexnitie vnto it : 

| _ 401d" gn moiperaty db tey, bY Tia T0NG8 | 4 Heſiodus, 

| | Ado qupigemr, Ines rims 6Þ3 3, duh, Fame being a thing which 
many people brurte abroad, doth nener altogether fall to nothing : for 
its of a certeine dinine nature, And therefore by law 5 he that is 5 4, pr 
mooued with fame, or by the aſſertions of men woorthy to be ends, 
credited,is ſaid »ot to be mooned vninſtly,or without canſe. 

Fames be of two ſeuerall degrees. The one rifing® vpon ſul- * c.Santum.dift, 
picion onely, and from an vncerteine authour : and thisis not of fe 
force to make ſuch proofe, that by reaſon thereof 7 the fault ? < oc 
ſhould be.ſtraightway belecued,albeir ſuch fame be coadiuuant, Dt 
vntooother proofes, Andit worketh a preſaarption onely, again(t ne5.C.de penis. 
the partie, *ſeruing to put him vnto his pargation, 8 c, Tua nos.de 

The ſecond degree in Fame, is when ic ſprung vp and had >. cler.& 
his originall from a certeine and likely preſumption, and from 
probable matter, In which caſc it may of it ſelte make proote, 
ettherin a fatdone long avone; (asto prooue by Fame, that 
amanis dead) orofa fk that? cannot eaſily (by direct proofs) s pp. jal.si. 
be convinced, but preſumptinely ; as the very fact of adulteric. ,--—<=qpa_t 
For a fame with probable preſumption growing vpon ſome 
knowen a&te comming neere vnto ſuch a crime, doth make 
proofe of the very fact; ſo that the ende of the proſecution 
denot of yeric *® great preiudice : as forexample; Itmay ſerue « 1,ybiadtuc, 
for proofe of adulteric, to the cffe&t of debarring a womans C4 iuredor, 

Ii 2 cohabitation 
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sf _ 4n Apologieof certaine Chips, 
' DD.ine.Ve- cohabitation or maintenance from her husband ; þutnot * thy 
nicens deteſtiv. {};emay be puniſhed by death, where that penaltie is the Org, 
arie puniſhment of that crime, | 
A fime may then be ſayde tobe blowen abroad, notone 
* e.inquſſirionis, ? When the greater part of the whole neighbour-hood ortowne 
in fin de Accul, doe ſpeake thereof, as occaſion is offered: bur alſo (in caſethe 
; Panor,in e.c> fact be of that nature,that 3 it is reſtrained but ynto certeine per. 
oportext,de A ſgns, which by likelyhood may know of it) then is it a ſufficien 
; fame, though none beſides the greater part of luch certeineper. 
ſons,doe ſpeake thereof, It it be bruited among ſome'few one. 
+ c. ſuper eo. de 1, 22d not by the greater part of ſuch ; then is it * properly tohe 
eo quicognouit termed a Rumor and no Fame. 
noch Now whenſoeuer a fame touching ſome offence, runneths. 
gain(t any perſon : rhe Iudge may thereupon ground his Exqui. 
; Card, Alevan, 77. For 1t is the common opinion of writers in thoſe lawe,, 
in c, de Accut, that Fame doth ſucceedin place of ane Meccnſation. One reaſon - 
RG s hereofis, becauſe the very people among whom fame flieth, do 
ſceme (in ſome ſort) thereby to preferre matter vp, againſt 
perſon ſo infamed: which oughtto be as ſufficient to excite the 
Iudge (knowing of ir) to doe his Office, as if onecerteine perſon 
* Alph. Villag.li, or moe did preſent it ynto him. For by fame alone * an offences 
3.6.0 conc.  ſaydto be made knowen vntoa Iudge, though nottherebyto 
conuince the partie; yetrothe entent of Exqnrree, and of deſcen. 
> Petr.de Palug, dig to a rriall by that occalion. And (as was afore alleged) 
in 4.Scnt.19-4 4+ man -ypon fame alone, may be ſaid publikly dereRed of a crime, 
Some Dinines (for the times they lived in) moſt excellently 
3 Thom.2.2, learned, could ſay * that apublike fame concerning any crime doth 
ſtand inſtead of an accuſation; and thereunto doe applie that of 
Geneſis, where the bloud of eAbellis ſaydto crie out againſtCa- 
in, when he had ſecretly murthered him. Mhat hat thon done! 
» Cen.4,%.1o. Tayd Godto Cain. ? The voice of thy brothers bloud cryeth wntome 
| am the earth : as1f that crie of the bloud did occaſion the Lord 
ro enter ynto the examination of the impeached perſon, There- 
fore doth God (though he knew all things) fay vato Cain; Wha 
haſt thou done ? 
;» Panor.cTer- If Fame be very brimme and rife, **rchen is it none iniuſtice 
tio oco.iepro» fora Tudge (though he be but an Oraimarie, from whom an A- 
at. & c, Tua : "#4 . es . 
nos.de appeliat, pellation doth lie) to omit to make any proofe [ndicalhin ates 
4 0 


Ports.” proceedings in Cortes Ecclefiatticall, i, 
of ach fame, before hee proceed; Albeir ifan Appellation bee 
brought,he mult then be able to prooue,thatthere wasin trueth 
ſuch a farhe before he proceeded. Bur if the fame be notſo firong 
2nd yehement; then it is expedient for ſuch a Iudge to haue the 
fame (being not preſented) to be in Afes, firſt ndrciallieproo- 
ed, by depoſition of two witneſſes at lea(t, 'For *ſo many will * Claras vbi fa- 
ſuffice to prooue afame (though they be none Officers thereun. ®*** 
toalſigned:) But two alone (where greater mimberis) cannot 
make a fame. 

But when the prince or ſuch magiſtrates (from whom none 
Appellation lieth)doe proceed vpon a fame not preſented; whe 
ther1itbe yerie brimme and yehement,or otherwiſe: yet inthem 
tisnot requiſite to be prooued in As that there was ſuch fame * Panorine: 

"A, k Bp, . oporteat, de 

precedent; becauſe it is ſufficient to bee ſo, ypon information accuſaionid. 
made knowen vnto thern extraindiciallie,For the law preſumeth 
moreſtronglie for their integrities, and freedome from Calumni- 
#ion, Conſpiracie, and wilfull yniuſt vexation ; then of euerie in- 
feriour ordinarie [ndges, Oey Li 

That Rale which is ſet downe by Interpreters, that «A fame 
nght to appeare or be prooned, before a Tudge doe proceed, when as 
there 5 no Preſentment ; is {ubieCt to diuers exceptions in lawe. 
Forfirſt,it hath 3 no place in the crime of hereſie, wherein (by the 5 Felyn.inc. 
common opinion of writers) a vehement ſuſpicion (grounded ara agepe 
pon any credible relation)doeth ſufficeto begin aſfecialſengui- 
ne, Secondly, that RFle faileth+ when ſpecial enquiries be framed + Bald.in1.Nut- 
ether by commandement, or by knowledge ofthe prince him- RILNS 
ſelfe; ſo ſuch commiſſion be obtained motuproprio,& for the prin- in c.ciioponear, 
cesown ſeruice; but nor at the inſtance of any partie particular. "'*? I 
leintereſſed therein 2 and ſuch is the Commiſſion eccleſraſticall, 
Thirdly, it holdeth not 5 when ſuch exquirte is made, not tothe *, Abbas.ine.r. 
endofpuniſhing corporalle ; but of reforming the partic ſfþiritu- hes 01 hana 
afor his ſoules health, Fourthly,fame is not required, * where © Innocuine. | 
the enquirie is neither made forany puniſhment corporall or ſpiri- —_ 
"al; but onely to the end to find our, whether he that is preſen- 
ted oreleRted to an eccleſiaſtical funion, be worthie thereof or 
not, For in ſuch caſe,to the end of keeping backe an ynwootthie 
perſon; the ſuperiour without either fame or other inducement, 
Wphtto enquire of weere office,very carefully touching him;Bur 
Ii 3 it 
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s Panor,in C. 
qualirer;el. 2,de 
accu, 


2 Clarus,vbi fu- 


pra.q. 6, 
Alphanſ. Villag, 
pallim, 


#0 . Ln Apologie of certaine Chap, 
it is otherwiſe, when exquirie touching a faultisinflituted agg 
one thatis already admitted incothatfunRion, whether they, 


 ceeding bethen for hisremoouing,or for other puniſhment, 


Oathe contrary fide it is receiucd by the lawe Canon, thatl, 
beit an cuil fame,yea *though it be nor ſcandaloxs and offenſys, 
be ſufficjent to ground erqwrie againſt a. priuate or commg 
ſon : yet eucry fame (except it be allo ſcandalons) will not ſuffi 
ſo to proceedagainſt a Pre/ate. | 

. The whole courſe by lawe preſcribed touching i»famic ore. 
will fame going afore a ſpeciall enquirre, in other * realmes abroit 
(cuen where the Crulland Cares lawes haue place) is loy 
fince quite-growen in diſuſe andleft ynpractiſed in both cou 
not onely in thoſe excepted, but in all other caſes alſo beſides,z 
by ſundry writers of thoſe counties is teſtified, 

Neuerthelefle in the courtes Cimrlland Eccleſiafticall withi 
this Realme,this kind of proceeding vpon an Infamie accordny 
to the yery preſcript forme of thoſe lawes, is{till requiredtohe 
practiſed and obſcrued, So that by this diſcourſe (how far 
doeth open a way to enquiric } may appeare,the yntrue andiniv 
rious Calxmniations of thoſe men, who being led by ignoranc, 
or ſome worle matter; doe buzze abroad, that Ordmaries my 
make a fame, when and how often themſelues liſt , But if thy 
could ; to what purpoſe ſhould they be ſo yniuſtly minded, tw 


ving(bylawe) ſo many ſundry other ſufficient inducementsbe- 


fides fame,to ground their ſpeciallenquiries vpon; as partly hai 
bene,and partly yer remaine to be here opened? | 

For another & a ſecond means beſides preſenrmet,which doth 
allo ope way yatoſpeciall enquirie,is Clamoſa inſimatio,being nit 


3 c,qualicer.el.2, yery ynlike to a fame,yernot the ſame.And it is, 3 when as 4 [iy 


deaccuſ,& c.licet } 
Heli.de Simona. 


irred »p by ſundry frequent reports of credible perſons (yet wi 
out their depoſitions) deeth deſcend to ſpeciall enquirie, exen wil 
ont any preferrer or proſecuter. And this 15 to be done by him, wlt 
3s without [candale and offence,it cannot be diflembledor wir 
ked ax. For,.in this caſe,noronly the iudge may, but alſo he ougit 
to proceed ynto exgquirie of his meere office, againli him whicd" 
ſodeteRed and ſcandalors. 
Athird means of grounding ſþeciall enquirie befides preſeu- 
ment,is Coplaint,made either by prixate [udictall,or by C _ 
CN MT 
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denunciation, For if ſuch be made(yea though no fame doeth ap- 

peare)the ludge is bound* to frame enguirie of Office _ the * Bald.inl.Man- 
arcie denounced; orels he 1s to be puniſhed, no leſſethen he is eepng; ſeru, 

to be,when publike denunciation or preſentment i made by officers, : 


2 ifhe ſhall not proceed thereupon. But the priuate [udiciall and *,P2ld.inl. inue- 


nimus.C, de pro» 


generall Canonicalldenunciation doeherein differ from pablike de bas. 
ation; becauſc after publike preſentment 3 bee made to the 3 Praa.Conradi, 
ludbe,the Proſecuters are not bound to deale any further there. f2236.nu, 21- 
in,but doe leauc it to the Iudges meere Office : whereas in the 0- 
ther two denuncrations Jaſt mentioned, the Denonncer doeth pro- 
' ecuteand ſollicire the office, 3-24 ESR 
4This derwnciation commeth in place of apublike fame, and 4 Clarus,ibid. 
thereby openeth a way to exquiri#, And by Cuſtome Snow gee 7%; 
nerally receiued in other countries, any man isadmitted in this quidem.c.de ac- 
ſortto denownce an offender, nolefle then thoſe which be officers 525: 
ſpecially depured. | bes | 
. Themaner of preferring denunciations in the partes on. the 0- 
ther ſide, is in efte& thus : Hee that denonnceth, 5 docth make G HS 
knowentothe Iudgein Ats, thatat ſuch:a time by ſuchaman, ** 
thisor that midemeanor was committed; and that V.and eA. 
&c,aremore ſufficientlic informed inthe particulars of that mat- 
ter, In preferring vp Preſentments it is tobe obſerued, ” that ifthe ? Clarw.ibid, 
crime be done by comming any things the place muſthee ex wt 
preſſed : butif by omizring ; then the ſerring.downe of the place, 
snot required of neceſlitie, ' 
Here perhaps ſome will obieR againſt this, &all other means 
of opening a way toſpeciallengquirie, befides fame; ſundry! ſpee- 
cesof writers 1n both theſe lawes, whereby they doe ſeeme to 
require, that a fame neceſſarilic goe before euery ſuch engquirte. 
But we are taught ® how they ought to be vnderſtood; & that in * Boſſius.tir,de 
| Alſuch places,they do but ſpeake thereof,as of one eſpecial and FOYERABON 
| Principal means,nor excluding all other : andcherefore muſt be 
thustak@: that by law a fare is but the neceſſarily required; whe 
there isneither drnwnciates pipaine noe any other means beſides, 


| Neallowedro be ſufficiet, whereups to groiid a ſpecial enqurie, 
Afourth means beſides Preſentment,whereupo a ſpecial enqui- 
ne may be entred vnto,are [ndicia,ſo called ab [ndicando, which 
(cording as engliſh yiord w ys 15 comonly yied)I dointerprete 
Enidences, 


dts. ds. te es, 
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coneruit.ff.de 


» Alphon.Villag. 
lib.3.c, 1 5,con- 


3 Arg. t.Indicia, 
r19,C.de rei vin- 


4 LSolent.ff,de 
pr 
$ Clarus.$ fin, 


s Salyeetus inl. 
ea quidem.c,de 


7 Cic, pro Roſc, 


E2 ' An Apologie of certaine Chq, 
Enidences, or certaine markes and tokens, For when othe; " 
ducements thereunto doe want, theſe may ſcruethar turne, | 
 whichreſpe& iris ſayd * that- /ndicinm ſufticiens equiparaty x, 
mz: a lufficienteuidence or ſigne is zquiualent vnto a Fame; 
as on the contrarie fide, when ſuch. euidence cannot bee had, | 
| Fame may ſerue in ſteadthercof. Therfore in forreine parts whe 
 thecourle of having a Fame to go before Engquirie ſpeciallis yy, 
ſtome diſuſed : yer neuerthelefle, if no ſufficient [ndicia or evidz 
ces forthe matcer doe appeare ;*cuenin thoſe countries itis(ii 
requited;that ar leaſt a Fame do run thereof, So that theſe and4l 
thereſt ofthe meanes,that open a way vnto ſpecial enquiriesay' 
like the Phyſitians «neaninde; i, things that may ſerue tobe vſedan 
of them:in fteadif another that wanteth, 

Theſe Indiciabe inlawetaken two ſeucrall wayes: eith 
ina more large acception : as when they fignifie ſuch preſim, 
on; which be expreſlie ſet downe in law,to make a fwullproofe, 
that noproofesmay be made tothe contrary, commonly calle 
preſumptio races tea : or els they be of amore ſtrict andpre. 
per acception importing ſome ſigne of a crime or other mane, 
+ which may ſerue tothe eG 74. £0 of Traeth, And this ſont 
Indicis are to be conſidered in three 5 ſeuerall degrees. 

Thefirſt arecalted Lemia [ndicia, light inducements ot 
ſpicions : The ſecond be Prebabilia Indicia, more ſtrong & pio 
bable :& the third are./narcid violenta,vel.mmanbitate;moliprey. 
nant and forcible euidences. | 

''The firlt degree of them doeth produce theſe two effeds; 
Firſt, that the partie deteRed may thereupon be arreſted & att 
ched (by courteshauing this authoritie) leſt he the : and ſecond 
lie,tharthe Judge mayenter into the taking of further partic 
lar informationsthereof 7» proceſſu informatino: but they arena 
ſufficient ſtraighrway to frame thereupon proceſſum punitin,Fa 
to take further informations © onely touching a crime any probable 
ſpicion ſuſfiſeth ; by which the FA may (with reaſon )be inducedi 
beleene that thecrime was comitted by ſuch an one And it isnomit 
uel y ſuch reaſonable ſaſpicio may ſerue aludge (o farre,as totale 
further informati6s;ſeeing it excuſeth an Accuſer fro manifelics 
lumniatio by Twllies vadgement,as he teſtifieth in theſe words | 
may happen (faicth he)” chat ama.accnſed is innocent, But _— 
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Part.s, proceedings in Courts Eccleſiaſticall. 62 
fording he be cleere from the fault; yet ts he not without ſuſpicion. In 
which caſe (albeit it be lamentable m reſpett of the accuſed : ) yet the 
Accuſer (in (ome fort ) may for ſuch ſuſpicions ſake be pardoned, For 
ſeeing he hath fomething to ſay criminouſly grounded wpon good ſuſpt- 
ion; therefore may he not be taken wilfully to miſuſe, and manifeitly 
to calummiate or con[ptre againit himwhich is guiltleſe, 
The ſecond ſort of Emrdences (properly and moſt vſually ter- 
medby the generall name of Indicia) though they be ofleſle 
force,then to make probationem ſemiplenam: yet arethey * ſuffici- *_Bartolin |.fin, 
entto ground a ſpeciall Enguirie ypon. Inquiſttio pote#t fieri,quan- a aan 
deextant indicia propinqua ip/i maleficio; quia tunc ſurrogantur loco 


infamie.And of this ſorcare thoſe lawes to be vnderſtaod which 2 Panor.c.zlocs 


afficme Indicia non ſrfficere ad connincendum: ſuch inducements © 

arenot ſtrong ynough to condemne aman, Yet3if moe of chem 3 Clarus.li,s.$ 
together doe happen tofall out in one marter, each of them be- A3:9%63.% ibi 
np ſeuerally (in his owne nature) perfect : then may they all be 

ioyned together, and may ſuffice to the condemning of him, vn- 

to a multte pecuniarie or fine; but not ro condemne him vnto any 
corparallpuniſhment; ſauing when the Someraigne Prince,or his 

chiefe Comnſell of State, doe thereupon proceede. And yet euenin 

this Caſe, ſuch corporal{puniſhfient ought to be extraordinarie 

onely: that is, ſome lefle-and milderpuniſhment , then the pre= i 

cript of lawe prouideth for an offendour in ſucha crime; it he 
had bin conuicted either vpon his owne confeſſion,or by witneſ(= 
ſes; and not alone per [drcra; that is , but by preſumtine profes, 
or probable Euidences. For it is to be vnderſtood, thatin moſt 
forreine partes,the mnanec of al puniſhments,are atbitrarie to the 
Judge,according to circumſtances, 

The third degree of them ate ſuch,andſo ſtrong euidences,as 
that not onely ſpeciall Engquirie for puniſhmentmay vpon any of 
thembe framed : butthe partie may * thereupon alone, be alſo 5 Pacia.cn 
condemned; as is commonly holden by writers in lawe; eſpeci- 
allyin ſecrettreaties,hidden crimes,and al ſuch,as (in their owne 
nature) be of difficulrproofe. 

Thar ſuch indicia indabitata or violent preſumptions may 
ſerue for full proofe in matters of very difficult proote, we haue 
an example in Scripture of Salomon; 5 whoſe wiledome is there- * * py 4 
tore highly commended, becauſe he grounded his iudgement prafurpt, | 
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(whether of the two women that contended, was the true mg. 

ther) ypon the motherly pitic which he found in her,that wayly 
rather ' cone her naturall childe, then to ſee it diſmembred any 

partedin twaine. | 
Nowe becaule of this diuerſitic among theſe /n»dicia, if 
ſhal require atrue note of diſtinRion,how theſe three ſortes mz 
be exactly diſcerned one from another: it is to be an{wered, fir} 
« 1.3.5 1,4 generallyout ofthe wordes of lawe : Q4e * argumenta, ad quen 
Teltid, modum probande cuig, ret ſufficiant,uullo certo mado ſatis definirige 
teſt. And according tothis is the Rye; Onmes probationes ſun 
arbitrariz, Bur particularly in this point, ye muſt knowe, tha 
1 (ngdl. de ma* 2 the whole matter Indiciorum,of Enidences, muſt be left to the arhi 
,ver.fama pu : : 
li.nu.g.Pra&.Ca- £raric indgement of an vpright and ſjucere man, ſuch as a Indge i 
an.tol.14.9u-2, 9reſurmed to be : That hee according to the qualitie of the perſm, 
crime , and manner of the ſuſpicionsand preſumptions may indee 
in which of theſe three degrees enery Indicium , or ſenerall Enidenc 
# to be taken, 

A + x0 (beſides Preſentment) of opening way toſje- 
ciall Enquirie,in proceſſu punitino, is that deteQtion which the Gre. 
# loan, cians call ir ampipe. 3 So was the woman taken in the very ate 
of adulterie in the Goſpel, The Latixes terme it thus; Depreben- 
fo in flagranti crimine, And vpon the borders of Eng /and,taking 

one with the bloodre hand; or (as it is more commonly expreſſed) 
taking an offendour with the manner, For of this it is teſtified, 

+ Cla.ibid.qu,s, *that 1t openeth way to ſpeciall Enquirie, Andthelike istobe 
ſaide, when a Iudge himſelfe ( ficting publikely) ſeeth ſome 
ctime committed. Whereof writers in lawedoe afſigne forrex 

ſon (in this behalfe) the Iudges iuſt griefe, ypon the indignitic 

of the fate, and ypon the audaceous Coldnefls of the offendour, 
; A ſixth meanes producing ſpeciall Enguerie , is Noetorietas fe 
=_ i (i, vel Enidentia ſceleris, * When the matter is ſo notorious, 
eat, —@thatbynocolour or —_—_— it can be concealed, ſhadowed, 
or excuſed; as whenthe whole people be ableto teftifie it. For 

* Aug, ſuper then © (as ſaicth Saint eAmgwitine) which ſaying is alſo rep 
czen.c,cucen- tedinthe Canon lawe. Enidentia patrati ſcelerss non indiget lt 
| more accuſatoris , What ſhoulde a Iudge require an eAcev 
*<. Tua nos. de ers proſecution, where the crime is notoriouſly and pn 
| 

v 


cohab.cler,& committed?So it is teſtified els where, 7 S# crimen ta publicum 
mulicr, | wy | 


An Apologie of certaine Chey.s 


" pots proceedimgsinCourts Eceleſiaiticall. 65. 
vi merit debeat appellari Notorium; in eo caſy necteſttt ,nec accn-, | 
{aorefÞ neceſſarin; cum huinſmods crimen nulla poſſit terginerſa- Vo | 
re celari, But this worde Notorimm, hath three acceptions in [ 
Law. The firſt is Notorietas vel exidentia fatti, dhe ws here 

e, The ſecondis * publicum vel Notorium per famam, The * c.Tux ibid. 
on is that * Notorinm,or (as others read it in the feminine gen- greg 215.6 
der) Notoria, which is a relation or a preſentment ynto a Iudge Twpillan, 


wa 
to, 
Yet before the party may ypon ſuch Netorietie be pronoun- 
ced conuicted ; it is required, © that this Notorietie be made to ap- * Prab. Conrad, 
prareindiciall in eAttes wnto the Indge (vnto the ſpeeding whereof, 240. 
the Defendant alſo muſt be called Jand not onely by extraindiciall in- 
firmation brong ht »nto him, Vpon which Indiciall 7 proceeding, » rerrer, Conc 
had, the Iudge, (before he proceede to ſentence of condemna-. 31-m..% 35. 
ton) muſt by interlocutorie decree pronounce ſuch a fat to be 

Aſcuenth meanes feruing to produce firſt Emquirie in Proceſ- 
ſninformatezo , and after in panitiuois that , which is called inci- 
dn; copnitio: when ypon examination ofone offendour, it fal- 
kthout another of his complices to be diſcouered, For thereup- 
on (2sit is the common opinion * of writers) the Iudge may 8s rua,rom.in 
ground his further exqwirre and taking of Informations; albeit 1% feenus f bY 
the ſuppoſed offendour ? be not ar firſt cited thereunto.Butthis 5 z:r.inl...8, 'þ 


ppeachment made by him that is partakerin a crime; is not to Feature S ®. 


deholden ſo good, asthe ſaying of a witneſle, * but as of a bare i» Claruibid, 
Relatour:which yet may giue iuſt occaſionvnto theTudge to en- 9?" 
erinto further Enguirie thereof, by taking Informations, as the f 
laying of any other meane or bad perſon alſo might,in like caſe. | 14: 
Ancight meanes to open way,and to occaſion the Judges ſpe- | 
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T Arg1, Siquis heinouſneſſeof ſome crime, For itis holden, ” that euen inthe 
in hoc.C.de Epi, 
& Clericis. Bart. 
inL2,f,ad LIul, 
de adulteri)s. 


2 Al ph. villag.li, 
3,c.17.concl,18, 


3 Bart,in Linter 
omnes.FJ re&e, 
f,de furris, 


+ gl.in c-r.de 
elcR,c.2.de ac» 
cuſ.in 6, 


Qualicer.el.1:ds 
irer, 1.1, 
accuſat,Foller, 
Pra&.cri.fol. 
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66 An Apo logie of cert aint 


ciallenquirie #» proceſſu pwnitino is, Enormitas criminic; the 


termes of law, againſt ſuch a grieuous crime, a Iudge hath poy. 
er ſoto proceede,yea without any fame or Indicia,viz.Euidences 
iudicially proued and ſer downe1n the Actes of the Court afore, 

Ninthly, the Indge may lawfully deſcend to ſpeciall enquirief 


office,it he ſhal perceiue the eAcesſer * to collnde with the accule! | 


or to goe about to tranſaRt,& by ſecret copoſition,to ſhut vpthe 
matter betwixt them, So sf he which is ſuppoſed to be robbed, 3 ml 
collude with the theefe, and ſay that he was not robbed : yet if there 
likelihood to the contrary he is not to be beleened; but the Indge there 
wpon is to make ſpeciallenquirie; Q nia mtereFF reipub, puniri furtun, 

A tenth meanes beſides preſentment , or any of the former, 
which may iuſtifie a Iudges proceeding in this behalfe, is when 
itis growen ſo farre (without # the defendants alledging) tha 
none #ufamie, or any of the foriner meanes lieth againſt him,z 
that it 1s come to ſome at vſually ſpedde poſt 1tzs conteſtationen, 
that is, after iſſue ioyned, For then (by the common 5 opinionef 
writers in lawe)ir ſhalbe too late for the defendant to obiefte 
want of fame, and of other [nd#ucements,&c. So that the proces 
ding (for want of the defendants reclaiming in time) ſhall ſtand 
ſound , and ſhall not be auoyded hereupon, for nullitic or ary 
errour, 

The laſt occaſion of a Tudges iuſtifiableproceeding by engu- 
rie againſt an offendour withour any of the former inducement 
hitherto ſpoken of,is: when his proceeding © rendethto a father 
by and ſpiritual correftion tor the toules health onely:and not ynto 
any publike, corporall, and exemplarie puniſhanent. So that vpn 

all, which hath bin ſpoken in this behalfe, we may conclude 

in the very contradiRorie of this opinion: That a Conrte 
eccleſiafticall (by the lawes both Cinill ana Canon) 
may many wayes proceede againſt an offen- 
Aonr, without either eAccuſa- 
tion or Preſentment, 


CHAP, 


Chin 


Pats, proceedings in Courts Eccleſcaſticall, 'd7 
CHAP. VIII. 

Thatto proceede ſometimes againſt an offence,otherwiſe then UP0n ans 
Accuſationor Preſerment, or then pon an Appeale or Endite- 
ment (which two at the common lawe hane reſpefline Correſpon= 
dence wnto the two former ) is no diucrſe, much leſſe any Contra- 
rieor repugnant conrſe to the lawes, ſtatutes, and cuſtomes of this 
Realme. This ts proned by common lawe, ſtatutes, and praftice in 

proceeding informatiue and punitiue : with anſweres to certaine 

obieftions made to the contrary, 


rances,ch ſnodals pronincial being already made which be not cotra- 
rant nor repugnant to the lawes,ſtatutes,e cuſtomes of. this Realme, 
Kk 3 nor 


vor to the dammage or hurt of the Kings prerogatine royall; fg 
now ſtill bee vſed and executed, as they were afore the making o 
that eAfe, &c. So that no Canons cltabliſhing proceeding 
onely dizerſe, but Canons contrariant or repugnant to the Lany, 
&&c. be thereby repealed. Nowe we are taught bytherul 
of Reaſon , that two propoſitions reteyning otherwiſe the ſame 
termes , the one being vniuerſally negatiue, and the other yni 
uerſally affirmariue , be contrariant one to another. Andthough 
in materia contingent: both ſuch may be falſe ; yet they can ne- 
uer be both ofthemtrue. Therefore if the one be true,the other 
ofthem muſt needes be falſe. For example of contraries; the 
Common Lawe holdeth that All aduowſons or right of patronage 
may lawfully, and without Srmonie , be bought and ſolde. This pto- 
polition then being true ; the contrary propoſition hereunto, 
which is eſtabliſhed bythe Canon Lawe : viz. that vo rightofpu. 
tronage may lawfully or without Simonie be bought and ſolde,mult 
needes be falſe; and therefore by the Common Lawe, doth ſtand 
in this Realme repealecd,in reſpeR of this contrarietie. 

The word Repwgnart inthe faide tatute (we ſee ) is put aer 
Contrariant, as of a greater force and efficacic : andtherefores 
to be ynderſtoode, according to the common courſe of ou 
ſpeach , (albcit the Logicians doe not ſo yſe that worde )forthe 
contradittorie oppoſition ; conſiſting of an vninerſall | 
and a particular negatine; or of an wninerſallnegatine and parties 
lar affirmatine. And theſe be fo oppoſite ex diametre, and dot 
alwayes ſo diretly thwart one another; that in cuery ſubict 
matter whatſoeuer , the one of them being true, the othernul 
needs be falſe : &e conmerſo. As forexample ; The Canon Lawe 
holdeth, that Alfighting in Dxello, that is to ſay,triall by battaile 
of one ſingle man againſt another, & vrl/ovfull, Butthe Commen 
Lawe ( contradiing this ) doth holde, that ſome triall by battdit 
(as in a writ of right, andin an Appeale of murder or robberie) 
#s not wnlawful, Andagaine,the Canon Lawe holdeth,thatwne 
adnowſons or right of Patronages may be in groſſe, But the Commu 
Lawe is in the flat Contradittorie hereof, that ſome adwowſen:bt 
in groſſe,as well as others be appurtenant to a manonre. And there* 
fore in neither of thoſe Caſes ſuch Canons haue place in thi 
Realme,in reſpeR ofthis Contradiftion and Keprgnancie, , 


Parti proceedings in Courts Eccleſraſticall, op 
| Tfthen it may beſhewed, that ſome proceedings ofthe Cons. 
mon Lawe againſtcrimes,be alſo entredinto without either Ac- 
exſation or Preſentment going afore: then where the courſe of 
both Courts be not ſo much as diwerz; there cannot poſſibly be 
found either Contrarietie or Repwgnancie : vnlefle we ſhould fay, 
thatthe Lawes andſtatures doe condemne thar,as ynequall and 
\niuſtinTourts Eccleſiaſticall, which they eſtabliſh and practiſe 
in Terporall Courts for good andiuſt, 

As then an eFppeale brought atthe Common Lawe,doth moſt 
neerely reſemble an Accnſarion in the Cinil and Common Lawes: 
ſo hath exditement a correſpondence, and doeth anſwere vnto 
their Preſentments,being alſo in ſtatute,often called by the name 
of Preſentment. Thele two kinds of Jn of Crimes, at 
the Common Lawe be mentionedin a ſtatute of K. Hemy the fift, 
intheſe words: * Diners men of malice and enmitie, and for gaine, » ».M.,.co, 
and vengeance Hane often cauſed to be inditedand appealed diners of Ynico- 
ow true lrege people, of treaſons oy felonies in the Conntie of Lan. 
after; pretending by thoſe eAppeales and Indttements, &rc. And 
though theſe two be the courſes of bringing a man in proceſſn 
pwitiwo intotrial of matters Capital : yet for infinite other offen- 
ces and crimes not Capitall,the Comon Law hath vie of Bi/s in the 
Starre-Chamber,and of / ations1nthe other Courts,ateſi- 
minfer, Neither of which can be'truely called cither Preſent- 
mem or eAccnſation, Not Preſentment,becauſe no ſuch peculiar 
chargeof preferring vpon their oathes is layde ypon them, as is 
ypon [urors at Engqueſts, that finde [nditements; or as is ypon 
Church-wardens and Side-men,who make Preſentments. Not Ac- 
caſation, becauſe (as is aforeſhewed ) ſuch Bils and Informations, 
deboth of thempur vp, ex officio promoto, Againe, they cannot 
becalled eAcenſations, becauſe thoſe, who put them vp, are not 
perties; butthe King i the partie. For itis thus ſaidinStatute,? He » ;.H,z.ca, 
thatwill ſue for the King to attaint them , that pay or receine ſuch *- 
cw (as isthere forbidden) c; ſhall hane the one halfe of the for- 
fatwre, And after in the ſame Kings dayes : 3 He that will ſue for 3 8.H,5.ca.3, 
the King in this behalfe, ſhall hane the thirde part of that pecuniarie 
Paie, Sothat whoſocuer doth preferre or follow them; yet the 
| lite is the Kings, and he the partie; whoſe alſo the Court is, 

here the ſuite is proſecuted. : 
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70 An Apologie of certaine Chap.) 
It may appeare, that atthe Common Lawe, other meaneshe, 
fides Appeale and Enditements(which reſpeRiuely doe reſemhy; 
eAccnſation and Preſentment ) be receiued to ground aud 
Emngquirie vpon, in Proceſſu informatino ; whereupon allo folloy. 
eth oftentimes proceſſus punitings; that is, the triall ofthe Offer. 
der, Asfirli, by the common cuſtome and praQiſe of theland, 
For doe not ſome ſeuerall Iuſtices of the Peace,vpon their owe 
ſuſpicion conceiued, or ypon ſecret relation of others (whome 
they credite) ſend for men by warrant to be apprehendedani 
brought afore them? doe they not take informations ſometing 
again(t ſuppoſed offenders, ypon depoſitions of witneſſes, he. 
fore the partie be ſent for ? Doe they notalſo without any ſuch 
witneſſes, often-times examine the partte himſelfe, and (accor 
ding to their diſcretion ) binde him to the Peace , or to his goal 
behauiour: or perhaps ſend himto the common gaole to bein. 
priſoned 2 Doe they not receiue and ſometimes preferre and 
rocure exdrtements to be found ( as of common Barettariea 
ſuch like Crimes) ypon their owne onely ſuſpicions,or by infer 
mation of ſome one other ( perhaps an encmie) and ypon other 
as meane preſumptions ? Are not ſundrie perſons trauelling 
through ſome towne, or founde in ſome priuie ſearchelodgng 
there (with good reaſon) oftentimes brought to aſtraite exani 
nation and exquirie of matters Criminal; vponthe one!y views 
their perſons and deportment, without all further intelligenceo 
cauſe of ſuficion? Yetbealltheſe without eAppeate or endite 
went; and many times vpon as lightand perhaps lighter ſuſpic 
ons, andinformations leſle likely and credible, then any bead 
mitted(in like caſe) by the Cemmiſſioners eccleſiaſtical; and mic 
leſle by Ordinaries,who muli(in caſe an Appe/lationbe brought 
in a more ftrit courſe of Lawe,be able ſoundly ro iuſtifie theil 
ducements,that they had toleade them into thoſe criminallq# 
ftions and enquiries. Yet vpon theſe grounds alone, not one! 
the apprehenſion ofthe parties,their examinations perſonall,a 
the taking of informations from others againſt them,is founde 
but alſo(as often falleth out) other penalties and diſgracesbel 
fAligcd; as binding to the Peace,or to their go00d behauiourm 
kin S them to _— enditements of Barattarie,or ſuch like;i! 
priſonment of them by a good ſpace, ſometimes till _ 
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vt.2. proceedings in Courts Eceleſiafticall. Fr: 
Seſſions or generalleAſſiſes ; and ſometime extending diſcretion 
een tocondemne mento be whipped publickely vpon the ſin« 

le Denwnciation of a woman being infamous, and partie in the 
pretended Crime: one who is as cafie to be ſuborned to ſpeake 
andcharge a man falſely, as to deale lewdly ; and whoſe teſti. 
monie (though it were not ſingular) is of no weightand credite, - 
Much lefſe therefore (being but one ) ought ſhe to be taken for 
ſufficient to condemne any, flat contrary to Gods owne Aoralt 
Lawe, . 

' I haue alſo knowen Articles put vp againſt a good Miniſter 
andPreacher,to haue benereieRed inreſpeoftheir inſufficien= 
cie,by the Commiſſion eccleſiaſticall. Yer the ſame Articles(being 
preferred euen by his aduerſarie,but aſſiſted with ſome of coun- 
renance in the Countrey)haue afterwards ſerued to haue an Er- 
dtement found againſt him, to be a Common Barattonr: yea by 
thoſe and before thoſe, who perhaps might all of them be appo- 
{ed,torel] diretly,vvhat Barattariatruely lignifiech and impor- 
teth; and whence it is deriued, 

Likewiſe doe we not ſee, that vpon the like grounds to ſome 
ofthele, a man may be touched with great kiferace and diſcre- 
dite ; and that nor yniuſtly ? As when ſome great and potent 
man in a Countrey ( againſt whom fewe or nonethere abouts 
dare openly deale ) is put out of all Commiſſions and publicke 
charge in his Countrey, vpon priuate (yet credible ) information 
giuen to ſome of the great officers ot the Kingdome, touching 
his opprefſion,or otherill demeanour of himſelfe ? 

Doe not the like grounds of Suficion, of priuate Complaint 
and Information exhibited ynto them, juſtly and ſufficiently (of- 
tentimes ) mooue and warrant the Lords of the Connell, tocall 
ſome great malcfaours into gueſtion , and to deteine them, till 
tiey be acquited or condemned by due triall? 

Beſides this yſuall practiſe, doc not the very Lawes of the 
land allow of theſe and like inducements to take informations, 


and to enquire into matters Criminall? * For in an eAttion of : 10,H,7,fol.th 


falſe impriſonment, it iz a good plea for the defendant to ſhewe the fe- 
lonie, and to pleade that be tooke the plamtife far ſuSficton of ſuch 
felonie per Frowick, And why then, may nor three or moe of 
the Queenes Commiſſioners eccleſiafticall, be inreaſon as Gropely 
\ | kts | txulte 
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truſted ypon their ſuſpicions (though in trueththey vſe it notin. 
this ſort) as ſome one fingle Iuſtice of Peace may be , vpon his 
owne onely ſuficion? And isit not as likely,thatthey will haye 
a5 200d ground of their ſ#þicion,as he hath of his; and as much 
care of Iuſtice and of their owne credite? 

* 3.Ed.1.ca,12, Inanold* ſtatute wefinde, that Netoriouſnes of a fatte,an exil 
name of a man, yea and light ſuſpicion alloof Felonte, may any of 
them ſerue, t91mpriſon a man, Albeit inthe two firſt calesſuchy 
perſon is by that ſtatute appointed to endure hardand ſtrong im. 
priſonment: yet aske whether in the originall Rolles, this ſtatue 
doe ſpeake of impriſoning ; or elſe of ſtrong and hard penance, 
which ſuch be appointed to ſuffer, that refwſe to be inſtified by the 
Common lawe of the land. 

And as theſe andlike inducements doe ſerue to groundthe 
proceſſe informatine: {o doe they no leſſe,cuen in Proceſſe punnine, 
when the enquirie and examination is to puniſh the offender, 
For if any the Iudges at Weſtminſter or of eAſſiſes, haue iuſt occt- 
fion of ſuſþiciov miniſtred of a miſdemeanour to be committed 
by ſome belonging to that Court, touching matters of thei 
Courts and preſent iuriſdiRtion : may they nor,and is it not ylu- 
all with them, euen hereupon onely , without any enditementor 
other proſecution of partie, to call ſuch ſuppoſed offender ynto 
examination before them,to the effet ofpaniſhing him,according 
as the qualitie ofthe face ſhall fall out to require ? 

?x9,H.q,ca.4 Inthetime of King Henry the ſeuenth it was prouided by *Par- 
liament, for ſuppreſſing of Retainours ; That two Inſtices ( where- 
of one to be of the —_ ) might call all ſuch perſons, as they ſul 
thinks to be ſufpetled of any Retaynour, and them to examine of al 
ſuch Retaynours by their deſcretion : and their certificate intothe K, 

 Benche againſt all of them ſo examined, and by that examination 
found in default, to be againſt them as a conniltion : and their centis 
ficate of any perſons by that examination accuſed to be Retainonr, 
to be of like effeft and ſtrength againſt them,as an Enditement. 

3 Jhidem, By the ſame it was alſo3enated, that ſuch [»ſtices( asafore) 

| or the Lord Channceller, or Lord Keeper,or three of the Kings Comt- 
ſell attending him , ſhoulde hane full power and auftoritte with 
eny ſute or mformation made or put before them or any of them,t0 
ſenae for by Writte, Sub pena, Prinie ſeale, Warrant, or otherwiſe 


furt.z) proceedings in Conris Eeeleſtxfficall. 78 
h their diſcretion, for any perſon ſo offending ; and the ſame perſon 
| fnexamine by othe or otherwiſe by their drſcretion : and to adinage 
facb as ſhould bee founde puiltie by werditt , confeſſion , examina= 
tian, proxes, or otherwiſe, in the forfeitures and paines,as though they 
were condemned after the conrſe of the Common lawe, ec. So that 
i was thought then by the whole ſtate of the Realme, none vn- 
juſtcourſe ( no not in a Temporal! Court) for Magiſtrates to call 
ſome offenders into queſt:on criminall, whom they did but thinke 
tbe ſafpefted, and to condemne them without cither Endite- 
ment, Appeale, ſuite,or Information made. 


. By a Statute made in her CMaieſties time it is enafted; * Thar * 1.Eliz.can. 


if avy man be in priſon for ſuppoſed ſpeaking in behalfe of forreigne 
Saremacie, and happen not to be endued within one halfe yeere of 
the offence committed; that then he ſhall be ſet at libertie, Where= 
appeareth, that a man may happen to be brought into Q we- 
os criminall, and to be in priſon alſo( whictvis an Attachment, 
and ſome puniſhment”) without any Enditement or eAppeale 
precedent, 


" The ſtatute for * Vniformitie in Common prayer, mentioneth » |, pliz.ca.a. 


three meanes of Conniftion by the courle ofthe Temporalllawe: 
Viz, Verdift of twelne men; the parties confeſſion; and the notorious 
evidence of the falte, If then the Notorious euidence of the fact 
without Appeale or Enditement,Verditt,or Confeſſion,may(at that 
Le) ſeruefor a Conmition : may it not with as good iuftice, 
and equitie ſerue for the ſame purpoſe,at the Eccleſiaſtical lawe, 
without either Accaſation or Preſentment? 

If here it be ſaid by any, that though ſuch praiſe of T emypo- 
ral Iudges be lawfull, and the Lawes and Statutes be iuſt inthis 
behalfe; yet perhaps the Common Lawe will not giue ſo large a 
ſcope vnto [udges eccleſiaſtical: againſt ſuch doubrers 1 will ob- 


i thoſe wordes of 3 Magna Charta, where it is not a newe , Magna Chan 
praunted,, but Confirmed onely, That for enermore the Church of ta,cay.1, 


England ſhalbe fiee ; and ſpall hane all her whole rights and liberties 
inwolable, And this is a confirmation of their rights and liber- 
tes, before any graunt was made to the reſt of the Realme be- 
fides : being yeelded at ſuchrime,when as (through generallig- 
norance ) it was yntruly holden, that the ite Eccleſiaſtical 


(lignified there by thoſe wordes , The Charch of England) had 
-LIl 2 not 


p_— 


An Apolozie of certaine Cha) t; 
not their TuriſdiQtions from the Prince, but from God alone, ge, 
rived downe to them by the meanes of the Pope : and therefor 


that their Courtes and Lawes, (whereby they proceeded) were 


. not inany reſpeR to be accounted for Courts holden by the Kay, 


2 xz,Aliz,ca,2e 


Note gathe- 
rer. 

» x1r,H,7. ca. 3, 
8 n,H8,ca.s, 


auttoritie, or their Lawes the Kings Lawes, Whereupon aroſe 
that vntrue and preiudiciall phraſe of ſenerance of a Court Chr 
ſtian, from the Kings ('oxrt. So that if they were confirmedty 
the:n,when their Juriſdictions ( in fate) were nor holden ofthe 
King, as now they be, and ought to be by Gods Lawe :is there 
notthen more Wi cauſe {o to continue them at this time; ſeeing 
they be not ſo much as adinerſe courſe from the Cuſtomesand 
Lawes of the Realme in Courts T emporall? 

But that this courſe of proceeding in cauſes Criminal, ſome. 
times without either Accaſation or Preſentment,is in truetharight 
and libertie of the Charch of England, may appeare by that, which 
to this point hath bene afore deliuered ; and by the continulll 
praQtiſe alſoof thoſe Courrs,in all ages: as the Aft thereoffrom 
time to time doe make very manifeſt, | 

Yer,this is more particularly and neerely prooued,in the yery 

point that we handle,by a "ſtatute made in her Maieſtiesreigne; 
where itis prouided, that Ord@raries not only at any other time and 
place, then at therr viſitations and Synods may take accuſations an 
informations ( a word of farre more large fignification, then Pres 
ſentment: ) but may alſo enquire elſe-where within their inriſdiftio, 
Which Erngquirie is afore ſhewed to be alwayes ex Officio;and 
(being abſolutely ſpoken without further addition, and in ſome 
ſort ſcuered from all kiade of Informations ) muſt neceſlarily be 
without Preſentment. 

But how farre and in what maner may they ſo doe? Truely 
in hike follrme as heretofore hath bene wſed in hke caſes, by the 
O arenes eccleſiaſtical Lawes, If then to proceed Criminalh with- 
out either of them two,be warranted & practiſed by the Q neene! 
eccleſiaſticall Lawes (as afore is ſhewed) afluredly this Statute 
doth auouche and iuſtific them. | 

Tothis diſputation may be referred that obieQion,whichthe 
Notegatherer maketh touching a *ſtatute of K. Hermry the ſeuenth 
whereupon ( hefaich ) Empſon and Dxdley proceeded, that was 
3 repealed by another in the time of K. Henry the eight; alchoup 

| e 


thh.7: 7s 
teputteth it vnder his title of the /ares of England, as by them 
keking to impugne al proceeding ex officio; albeit ynder preſent- 
went (which this opinion alloweth) proceeding ex Officio , is 
neceſarily implied,and preſuppoſed, 

For an{were whereof; it is true, that the ſaide Ratute was ſo 
repealed : but whether it were the ſame and the onely ſtatute, 
lereupon Empſon and Dudley proceeded, is left there vncer- 
zine and yntouched., Howſoeuer it wasin this behalfe, ſeeing ir 
authoriſed all /w#:ces of eAſſiſe and of the Peace, to proceede 
thereby; it is mot probable , that many beſides them two, did 
do deale by vertue thereof, | 
. The effe&t ofthe ſaide ftatute was , that por information to be 
male for the King afore Inſtices po any penal ſtatute not extending 
tehife or member they might (without endutement )heare and deter- 
wine all offences 4 ane the forme of any ſtatme in force, 

Thereaſon of making the ſaid Rature, is ſignified by the pre- 
amble to haue bin; for that, a/chongh at Seſſions charge was ginen 
toenquire of many offences againſt ſtatmes; and Enqueſts to that ef 
felwere ſtraightly ſmorne and charged toengurre and to preferre the 
meth : yet they were letted to be found by imbracerie, maintenance, 
corruption, and fanonr ; by occaſion whereof the ſtatutes conlde not be 
jut in due execution, And againe in the ſame place : The twelue 
men , for the canſes afore rehearſed , will not finde , nor preſent 
the truech , Howeſocuer this were at that time , ic may bee 
feared, that it is in ſome place too true Rill, cuen vntill this 
dy, So that if this were then a ſufficient cauſe to make 
ſuch a ſtatute ; the cauſe ſtill continuing , if not encreaſing; 
that ſatute will ſeeme to haue beene (in that regarde ) leſfe 
mareaſonable, 


Inthe ſtatute of Repeale thereof, for the reaſon of abrogating *Henb,66. 


t, is onely aſſigned; That thereby many ſmiſter, craftie, feig 

and forged informations hane beene purſued, to the great damage 
«rd wrongfull vexation of the ſubieftes . But this might aſwell 
happen, even when men be proſecuted by way of enditement. 
For is it not yſuall to finde them ypon any one mans euidence 
aid information , the /wrie not regarding (oftentimes) what 
enimitic reſts betwixt them ? Therefore it was not the courſe 


by information that diſpleaſed; but the badnes of the informations 
Ll 3 that 
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31.Hen,$,c.14, that gaue occaſion ofrepeale. For by Rtatute,euen in XK, Hey, z, 


5. X 6.Edw.6, 
Cap.2 5, 


| 35,H,8,ca, I 4 


his dayes,an [»formation was made equiualent wntoa preſentment 
by verdift of twelus,in matter ofhereſie, chat is far more penal,then: 
the former. Which cruell ſtatute I would not haue alledged, by: 
that the Vote-gatherer groundeth himſelfe thereupon , for ano. 
ther purpoſe, | 
And we ſee, that there is no ſuch cauſe alledged, as the Note. 
gathererinſinuateth; either as if it were an vniult & ynreaſonable 
courſe,or in reſpe that it was ex offics/0,at the inſtigation and ſy. 
licitation of ſome one perſon; or yer, that it was without Appeal 
or Enditement,For if it had bin ſimply vniuſt;then all the treaſure 
which had bin leuied by colour thereof, ſhould haue binreſto. 
red. Anditis euident,that Bils and [nformations againlt offenders, 
are ſtill in frequent yſe, and may be preferred for the Queeneby 
any,andagain(t any,whomſeuer. And thoſe which be found of 
fenders,may(without either Appeale or Enditement)be condem- 
ned and puniſhed thereupon in ſundry gear penalties and loſſes 
both pecaniarie,corporall, and of their good name and credite, 
And for further proofe, that itis atthis day holden none yn- 
tuſtice by the temporal lawes for to ground an exgnirie, yea, and 
alfoa Conniftion without either Appeale or enditement, is plainely 
prooued by a latter ſtatute, which is yet in force, For [uticeref 
Peace at thei Seſſios haue anthoritie to enquire of the offences 


- them, which be admitted to keepe «Ale-honſes, not onely by Preſents 


ment, but by Information , or otherwiſe by their diſcretion &c,and 
may beare and determine the (ame by all ſuch wayes and meanes, u 
by their diſcretion ſhallbe thought good. Andalitle after it 1s there 
enacted ; that the Certificate of the Tuſtices touching enery ſuch 
Recogniſance and offence , ſhall be a ſufficient conmttion in the 
lawe of ſuch offence , So that for this one kinde of offence, as 
much is eſtabliſhed by this ſtatute, as was for ſundy others, by 
the aforeſaid repealed Ate. And therefore it is no courle of 
proceeding condemned as fimplie vaiuſt ; howſoeuer the fa- 
mous King Henrie the eight, was willing at the very entrance 
of his reigne ,to gratifie his ſubieRes by that Repeale. 
Another obieCtionin this behalfe is taken out of the preamble 
ofthe repealedſtatute for hereſie, made inthe time ofthe afore- 
ſaid king Fenris the 8. the wordes are thele; viz. /s Pando 
ys EP OLE FENGN _ 
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þ the right order of Initice, nor good equitie, that on ſhould 
warty and put to the lofſe of bis bfe ; od name, ——_ onleſſe 
iewere by due accuſation and witneſſe , or by preſentment, verdifl, 
emfeſion , or proceſſe of outlawrie, Which wordes (you ſee) doe 
ſpeake of conmittion , and of being put to eſſe of one of thoſe 
three, and not of the calling into queſtion and manerof pro- 
cceding. This doeth appeare ,in that tothe worde eAccuſatior 
is ioyned Fitmeſſe , with a copulatiue : whereas the opinion 
(whercof we treate) implieth , that either ypon any Accaſation 
oryet ypon Preſentment (without any more adoe) an Ordinary 
may grounde his further proceeding. But a man may not be 
conittedin a Court Eccleſrafticall, exher vpon a bare eAccnſa- 
tim or Preſentment without witneſſes, or his owne confeſſion : to 
which (Ithinke) may well and with good reaſon be added, w-l- 
full conturmacre , and not preſumed onely; which contumacie both 
in EccleſraFticall Courtes , and ſome others of this Realie , a» 
mounteth toas much (in conſtruction of lawe) as a confeſſion: 
and it hath a correſpondence ynto an Oxtlawrie, that is a kind 
ofconuiction, at the Ccmmon lawe, grounded ypon wilfulneſle 
onely preſumed, 

Moreouer, this preamble doth not reſt inthe two wordes of 
Accuſation or Preſentment, being the onely things required (by 
this opinion) to warrant proceeding Eccle/iaFticall; but addeth 
allo witneſſe, verditt, confeſſion, or proceſſe of outlawrie: and there- 
fore cannot (by any meanes) be referred vnto exducements , to 
ground proceedings vpon, but onely yntomeanes of conmttron: 
andthe rather, becauſe in that whole ſentence, no verbe paſſine is 
ved, but connifting andpmiting to loſſe, &c. which maketh me the 
moreto maruell, how the word Preſentment, with a difiunctiue, 
came in amongſt the reſt: as if by a Preſentment alone, a man 
might be cornifted,or pat to loſſe of any of theſethree. T6 

Some other wordes following in the ſame preamble, are alſo I>iden- 
brought for this purpoſe, viz, wherefore itis not reaſonable, that 
#7 Oratnarie , by any ſuſpicion conceined of his owne fantaſie with= 
ont due «Accuſation or Preſentment , ſhoulde put any ſubiett of this 
Realme , inthe infamie and ſlaunder of hereſie , tothe perill of loſe of 
bfe, bſſe of name and goods, Theſe wordes are inferred ypon the 
former, and are direted ytto none other crime but Hes. 
| WAancre 


The Angads re- 
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nerſion of a fin. 
ver, 
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where the peritand penaltic is ſo grieuous, as /ofſe of life , lyſpyf 
name and goods ,ioyntly together; & therefore can by no reaſgy' 
be drawne& ftretchedvnro cuery other crime eccleſiaſtical, wherg 
no ſuch penill ofpenaltie , or of puniſhment reſteth, For wordes 
of ſtatutes are of ſtrift interpretation, and are molt fri inmg.. 
ters criminall and penall,and therefore may not be extended yn, 
to other crimes,then are expreflely mentioned;yea though there 
were (in both) alike reaſon, Whereas (in trueth) betwixr the 
puniſhment of Hereſe, Atheiſme or Apoſtacie , and other crimes 
eccleſiaſtical,there is as great diſhimilitude as may be,For deathin 
thoſethree is not inflicted, but when all hope of amendement 
and reformation of thepartic him{elfe is paſt, and he is therefore 
taken away by death, tothe intent others may be terrified by 
the example , and that he haue none opportunitieto entiſe any 
moeto his herefies, or to continuein his blaſphemies againlt 
God, But in the correQing of all other crimes eccleſiaſtical 
(though ſecondarily ſometimes the terrour of others is ſought) 
yet principally the parties owne reformation,and bringing vat 
penitency and amendement, is intended. For hereby he {uſtai. 
neth nolofle at all, not ſomuch as ofhis good name, but rahet 
a gaine; becauſe afterhis reformation and repentance , he ought 
to be(of al Chriſtians)holdenas deare and precious in Gods :ght, 
asif by falling intothe finne , his credite had neuer bin impaired, 
In whichreſpe& thoſe Canonicall penances were by the fathersof 
the Church, and by the olde and pure Canons laid to be medicine 
anime rather then pane: yet not as ſatisfattorie for the ſinne uti 
good inducements ynto, and allo teſtimonies of repentance, 
And you knowe, how abſurd a kind ofreaſoningr is, eitherto 
argue from one thing to another 4 d;/imilibuz; or toreaſon from 
that which is more likely to be, vntothat which is much lefle 
likely (viz. 4 matori ad minus) affirmatiuely , as mult needesbe 
our of this place: for thus their obiecton muſt bee gathered: 
Without accuſation or preſentment of hereſie; none ſhalbe put inpeil 
of loſſe of life , loſſe of name, and goods : therefore without the oneof 
theſe two, an Ordinarie may not proceede to the puniſhment of a 
other leſſe offence eccleſiaſticall, Yea though no one of theſe three, ard 
much leſſe all of them be any way thereby hazarded, or broughtind 
peril}, 


Furthermore 


poſition, betwixt ay ſſpicion concerned of the Ordmaries owne 
fanafe : and 4 due accuſation or Preſemment, Therefore, if ſound 
:nd credible informarion, notice, evidence, or other ſufficient 
matter may appcare to be bronght vmro him, fo that hee cannor 
be ſayd ſaſþicronſlie ro concerne tt - oy owne fantaſie onely,then the 
rueintent hereof is thereby ſariſfied, Bur ſhall the Preamble of 
this repealed Statute ſtand for ſound authornie,and ſhall not the 
equitie and reaſon of the very bodie ofthe Statute it ſelfe, 7 1.77. 
;.thoughafterward repealed (much rather then a Preamble) be 
receiued for a youe argument; proouing that iris neither yniuſt 
nor ynreaſonable,at ſome times to ground a Tudges proceeding 
criminal, without either Appeale or [nditement ? 

Laſtlie, here ſeemerh 4 due accnſation or els a due Preſent» 
temof Hereſie, in reaſon and equitie to bee required: but it is 
not here, neither (as I take it) elſe-where by the lawes of the 
Realme determined, what may bee accoumed & dwe accnſa- 
tion or 4 due Preſentment of a crime in an Ecclefiaſticall court. 
Then (as I confirue the lawe) muſt it bee left ynto the lawe ec- 
cefuſticall to determine, when theſe may bee ſaydto bee due- 
_ either preciſclie, or by that which is zquiualentynco 


Furthermore in theſe laſt recited wordes there licth a plaine op- 
ant 


And ſo we may conclude, that to proceedin an Ecclefiaſti. 
call Court agaynſt a crime, otherwiſe then either by eLcenſari- 
mor ſuch Preſentment, is not contrary or repugnant vn= 

tothe lawes of the Realme, butrather the like courſe 

often praiſed by them : and thereby the Iu- 
Kice & equitie of ſuch proceeding more 
Rronglie confirmed and iuſtified 
vnto vs, and the contrarie 
opinion quite OuCcre 

throwen, 


Path proceedings in Conrres EccleftaFticall. _” 
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fo L# Apologie of certaine Chad.g, 
CHAP. IX 
The ſecond opinion (here to be treated of ) is,that No laie perſon 
may be cited of Office in any cauſe, but Teſtamentarie o 
Matrimoniall : the drift of that epinion ts againſt proceeding 
of Office in matters criminall : the neceſſarie vſe and equitie 
of proceeding crimmallie, ſometimes by the Iudges cffice, in 
courtes both ternporall a»decclefiaſticall, 
223 Ca He very drifc of the ſecond opinion (that com. 
ag meth here to be diſputed of ) is; that a [ndge cc. 
L clefiaſticall may not proceed at all of Of or 
LM. A make ſpecial Engquirie, (which is the effeR pro. 
( duced by that cauſe) againſt any crimes or offen. 
__ ces of late perſons, For in debarring them frs Ci. 
ting any ſuch, thevery whole proceeding againſt them (ynto 
which that is the introduQtion) is thereby alſo debarred : andby 
reltraining their citing of Office vnto cauſes onely T eſtamentary 
or Matrimonzall all dealing againſt Crimes (without there bean 
Accuſer)is thereby taken away. Which ſecond opinion therfore 
quite ouerthrowerh the preſenting of any /aie perſons (though. 
minous) allowed by the generalitie of the next precedent opini- 
on; infomnuch as ypon Preſentments,followeth proceeding of Of. 


fice by Enquirie; and yet both theſe opinionshad one Anthor.So 


well bee theſe mens conceits digeſted . Butler ys firſt examine 
what may be tbe colourable occaſion ofthis ſecond opinion, 6 
uerandabouecthe impounding of all eccleſiaſtical proceeding w- 
to thoſe two heads ({poken of inthe firſt part) ſauing wherethe 
partie conuented himſelfe is —_ Which willingneſle inthe 
partie for _ that may be ſuppoſcd to be by him deteined;but 
eſpecially for crimes ſuppoſed by him to bee commitred,canne- 
uer with any reaſon be intended,thatit ſhall bee obtained athis 
hands (conſidering there is ſo ſmall yſe of any proceeding by 
office,bur againſt crimes ; and leaſt of all in cauſes Matrimonial 
or T eitamentarie. 

That no /ate perſons then ſhould be delt with at all, for ſuch 
crimes, as I haue before prooucd to bee of ecclefiaſticall cogn» 
ſfance; but be ſuffred to do them without controlment : I thinke 
(in charitie) not tobe their meaning, It muſt needs then follow, 
thatit is the proceeding againſt crimes ex officio [udicis,viz,with- 

out 


pats. proceedings in Courts Eccleſiaſticall, #1 
outan eAccnſer,which is hereby principallie condemned, as yn« 
reaſonable or vniult, | 

Therefore to prooue it reaſonable; I mind here (ſomewhat fur 
ther) :o ſhewthe neceſlarie yſe & equitie thereof, as well inthe 
one court as inthe other, And to cleare it from wnixfice;I wil de 
clare firſt,chat it1s both praiſed by the remporalllawes,8& alſo is 
by comtnon and ſtatute law, an allowed proceeding vnto courtes 
ecclefaftical; nexr,that it is practiſed not onely by the law Canon 

which many would take for a ſufficient diſallowance of it:) bur 
alſo bythe Cizi//lawes, ſubictto no ſuch exception; infomuch 
gs they are vſed by the reſt of Chri/tendome for their Common 
law,by the grounds whereof, all their cuſtomarie lawes & ordi- 
nancesbe argued & diſputed, And laſtly,that ſuch courſe of pro- 
ceeding was vied & is allowed by ſundry exiples in holy Scrip- 
twe : together with anſweres vnto the obieRions made to the 
rants as they fall fitteſt into cach ofthe ſeuerall parts of this 
utation, | 

. ..» Theequitic and neceſlarie yſe of this courſe to bee holden, 

may be ſhewed by the partie, which (by lawe) is ſuppoſed to be 

theexciter &(tirrer yp ofa Iudge vnto it, whe none other perſon 

is found that wil proſecute. This partie I meane,is the*pab/ike iz t Clarus,ibid.q.7 
\ treff which the Church or Comms welth hath,to haue crimes 
punſhed: [ntereſ? Rexp proninciapurg ari malishominibus: ne ma- 
leficiaremaneant impunita: pana enm vniusterror eft multors, Bo- 
ns nocet,qus malis parcit Sicut eft miſericordia punts, fic eft crudeli= 
ts parcens; w ſundry other like rules of law & Canonpartly afore 
touched;Now the pablike intereft doth not only reſt in this, when 
ſome benefite is comming towards the common treaſure; butis 
cieflie ſhewed by-procuring common tranquillitic and repoſe 
ofthe ſubieR ; with ſincericie of religion, and integritie of con- 
 terfation, Andit was called by the Romaves (eſpecially after the 
popular ſtate was turned into a onarchie by the name of Feſcre: 
and may well and ſignificantly with ys (in reſpect of the mea- 
ling) be rermed,the intereſt of the crowne & dignitte rojall, which 
by all offences.are ſayd to be violated. Therefore doe the * Cini- * Pradiica Mille 
bar of other nations ſay, I» quocwng, crmine fiſcus ett accuſator; wo tobe 
4ainſt every crime the benefit of the Common-wealth is an acenſer. 
And another iſaierh,that iv what crime ſoener a [ndge may proceed q,1o, 

| Mm 2 0 
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: Decius confi- 
lio 170.nu,L, 
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#2 An Apologie of certaine Chad, 
of office, there Fiſcus, the common benefite ſtand; in ſtead of a Pani, 
And it isteſtified to bee a * common rule, that euen in an offenc 
but againit a prinuate perſon principally, the indge oftentimes i of of. 
fice to proceed to the inflifting of ſome penaltte not expreſlie ſet J* 
in lawe,againſt ſuch an offence (for {o is pena extraordinaria 
in the Cluill lawe)by reaſon of the very intereſt the Commonwealth 
hath,to hane miſdemeanors puniſhed.In which*reſpeR ſome mathe 
by law may not vſe ation, yet is not forbidden implorare officinm Iu. 
dicts,co ſtirre vp the Iudge (by petition) to proceed for his owte 
office and duties lake, - | 
If her Maieſties moſt honourable comrcelltogether, and eve. 
rie one apart; ifthe /adges of the land; if carefull and vpri 
gentlemen of the Commiſſion of Peace in euery countrey;; of of: 
fice, and for their dueties ſake (for the moſt part without any {6 
muchas priuate complaint(much lefſe profeſſed Aceaſer or Pg. 
tie) but perhaps vpon ſome generall murtering ; yea andſome.- 
times without ſo much, fora care and ypon a feare (at large) 
onely conceiued,what may happen : did not, or ſhould noten. 
quire, looke into, and take informations of riots, violences, d | 
ftucbances of peace, conſpiracies, telonies, murders, and of 6 
ther miſdemeanors and outrages, and fo ſecke further to diſco. 
uerthem,andto puniſh them, or bring them to [nffice; mighti 
notiiulily be fearcd, that the realme would much more a 
and oucrflowin all kinde of miſchiefe > Would the Conftable 
abroad, Headboroughs, Burſholders, and ſuch other inferior of- 
ficers wad miniſters of themſclues preferre ſuch vp, or being 
found out andpreſented by others; would they effeually foloy 
and proſecute them as appertaineth , ſo that the magiſtrates 
need notto take further care? I thinke it will not be ſo ſuppoſed, 
The like then may be ſayd of Eccleſiaſticall officers and offence, 
notwithſtanding all generall Exqniries in Senes or Synodes, andin 
viſtations. 

But it will perhaps be ſayd; in the one Court, they may bet 
preſented by the ſworne men, and in the other by enditement of 
the grandIurie,ar Seſſions and Aﬀiſes,8c.Itis true,they maybe; 
buthow many, Ipray you, are ſo foundout,and endited (from 
timetotime)by the grand 7aries of their wn enquiries & know- 
ledges : if cither ſome partie (grieued in patticular) doe not 


( 
| 
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evidence; or the /udgeror Inftices of themſelues do not in- 
[gre and ge chem ; notwithſtanding the Rraitneſſe of 
theircharge and oath, and thar they be taken out of the ſeuerall 
of cuery ſhire? But be it, that ſome notorious murtherer 
orfelon, is ſo by them endztedat ſometimes : how many other 
offenders in perall farntes (being men of any reckoning inthe 
ſhire) are exdrted ar all, thorowout the Realme, in many yeeres, 
ifnone ofthe bench do take care to vrgethe Iurics ? as Recaſants 
in comming to diuine ſeruice, ſuch as haue and keepe Reterners, 
and giue liueries _— to ſtatute, onely to band in quarrels, 
andto mainteine bad actions; or yet ſuchas goe exceſſiuely in 
or which violate the ſtatutes appointed for not cating 
ypon certeine dayes. Nay, it falleth out often times, thac 
themore to giue edge to ſuch /wries to do their duties, cuidence 
hath bene giuen vnto themin theſe offences : yea, ſuch and ſo 
good, a-ypon lefſe evidence, they would perhaps haue endited 
2man of fe/onje, to the hazzard of his life, eſpecially if he were 


but fome baſe fellow. Now, when none almoſt will be found 


tdpiue exidence (ſauing in ſuch a cauſe wherehe findeshimſelfe 
orlome of his pinched)yea, and not in ſuch neither, ifthe other 
patiebeamanof any tolerable reckoning or ability; and very 
kew(albeit cheroſelues do perfeRly know it, or haue reaſonable 
euidence giuen, againſt ſome: man-of power) that- will 
an enditement againſt ſuch an one, although both he thar 
ay the exidence Eerotly, and all the Iarie may be in ſome 
ope, notto be knowen, who it was that did principally ſtirre 
ui, becauſerhey be ſworne to keepe the Qwrenescounſell, 
their fellowes, and their owne : can it then with'reaſon be ima- 
pined, that any man (almoſt) will be found voluntarily to'be- 
come an Accuſer, andto proſecute at his owne Toſts and char- 
ſe? Experience teacheth that moſt men will not, few that 
re, and thoſe onely ſuch, as take themſelues in ſomeparticu- 
krreſpe&, wronged. | . 
We ſee in a great multitude of penall ſtatutes atthe Common 
aw, how men by thrdparts and moities of forfeitures (beſides 
Tg prinileges in proceeding) are asit were allured and entt- 
ed to informe againſt —_ : yet very few (notwithſtan- 


ng ſuch great gaine as thereby mightbe got) are found (be- 
Mm 3 ſides 


-niſhed. | -- 


14 At Apologie of certaine Ch, 
ſides ſuch as make an occupation of it) that will voluntarl 
ferre informations : albeit there be enow that want the' 
and could well be contenttofinger it, out of what malefaRoy; . 


purſe ſocuer it came, 


The reaſons of this backwardnefſe in informing, I taketohe 
the charge, trouble, common obloquie, and offence taken 


them that be proſecuted, and thereby feare andperill to come. 


to ſome further miſchiefe ypon their procurement, or forthei 
fauour, Now, where men that are ſo well hired, and (byreaſan 
the Q weene is partie to ſuch informations) ſo fully in all reaſon 
protected, will not, luſt not, or dare not preferre- matter us 
againſt others : ſhall wee looke for better courage to be ſhey. 
ed by priuate perſons, againſt offenders in &ccleſiaſticallcrme; 
where they can expetno fuch countenance nor remunerat 
on, to lighten the other burthens and dangers? andtherefur 
eitherof Office to be-proſecuted, or muſt be wholly lek yopu, 
j d 0) GENS 

In riots committed and done ypon others, we ſee juſt cayſ 
of priefe for the iniury recciued : and thereby occaſion giuegyo 
ſeeke lawfull reuenge. There was good.remedy alſo prouided 


forthem at the Common law. Yet.in the time of king Hemir 


the ſcuenth, for a further remedie and repreſſing of them bythe 
Lords of the Starre-chamber,the State was driuen, to makeaſts 
tute. By authority whereof their Lordſhips proceedin thatand 
others ex officro, albeir:(in many: cauſes) rhey haue ſome partie 
gricued,.that by way of complaint promoteth and proſecuteth 
the office. Yetthe ptoceeding is (as was touched afore) by wiy 
of engniriezinthatno-man(there) ſucth for priuate recompenk; 
but the ſcope of the whole ptoceſle is criminall, & ad vindillen 
publicam, web corporaleni velpecuniariam, applicand: m fiſcogn 
parti. So that where: men-haue wſt cauſe of griefe, yet wait 
thought very expedient & requiſite, to prouide a ſharpercourk 
by way of enguirie of office, How much more then is this couk 
needfall ro be holden, for puniſhing Eccleſiaſticallcrimes, which 
(by the policy ofthis Realme) haue-no other puniſhment : and 
where no man hath (for the moſt part) any priuate injury, wht 
ypon to complaine hinaſelfe ? $ | 
Here perbaps it will be ſaid, that he which can giue informs- 

| | : tion 


Potts proceedings in Conrts Eccleſiaſticall, #5. 

mmofa crimetoaindge; may accuſe, or procure a preſentment 
in Eccelefiaſtical Court Gf be of that roof gt may 
informe and procure an exd/tement, if the cauſe be Temporall: 
ar ls that it were mcet his information be not belceued, bur 
thathe ſhould be holden as a ſlanderer and a malicious perſon, 
We are to remember, that if this D-/emma (viz, citherthou 
muſt accuſe and proſecute him, &c, or elſe thou art but aſlande- 


rer) had not quiddam tertinmto miniſter anſwere yntoit; many — 


euous faults ſhould paſle vnpuniſhed, and many poore men 


d be ſore pinched. For experienceteacheth, that * often * Clarueibid, 
times ever #n crimes publikly jy 5s ſhall hardly fonde wit- q-6., 


wſes, that will depoſe their direFt knowleage, when it tendeth tothe 
ofence of ſame man of countenance, that may do thems a diſpleaſure 
er, And therefore they will cither ſay, they ſaw itnot, heard 
xnot, marked it not, -or at that time remember it nor. Yet it is 
knowen, that a witnefle is yrged bythe religion of an oath, and 


þ not entended to thruſt himſelfe into the matter willingly : 


which as it ought to ſerue to take away all offence concewed 
byhim whom be toucheth; ſo ought it to waſh away all feare 
ud other affeRion, in the witneſle, 

Then how much more probably may it be ſuppoſed, that 
thereis many a meane man, (though otherwiſe able ro giue 
good and true information, perhaps of three or foure witneſſes, 
which doe know the matter morefully, and couching other pare 
ticularities, ſufficient for a [ndge to enquire, and to looke into 
tbepartie ſo deyownced) who neuerthelefſe in many reſpeRes 

not become an open Accaſer, or a preferrer of preſentment, 
ofenditement, or of information ? becauſe there is more cauſe to 
take oftence at ſuch, then at one, who is called and vrgedto te- 
lie. Sothat ifrhere were no meanes for a [nudge Eccleſiaſtical 
to take knowledge, nor to proceed, but ypon the yoluntaric 
proſecution and accaſation of ſome partie, (which is the courſe 
wo vnto proceeding ex officio) then ſurely.many execrable 
cesthatare moſt diſpleafing to Almightic God, offtenſiue 
bthegodly, dangerouffo mens inheritances, and to the offen- 
owne {oules health; yea and ſome thar be pernicious banes 
ball religion, vnto profeſſing of God, and to Chriſtianitic 
tele, werelike (through want of diſcoucric and impunitic) 
to 
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2 Toh. Andr. in 


deinquilxionib. deeda friend, ſhould be ” purpoſcly framed tobe an eMccuſer,; 


48 ' an Apologicof rertaine Choy, 


to ſpread themſelues oner boch Charch and Common-wealg 


in very ſhort crime, before Accnſers would be found: Namey, 
eAtheiſme, «Apoſtaſie from Chriſtianitie, Herefie , Idvlanig 
Schiſme, Erronr in matter of Religion, Sacrilege, Perinrie Eceleſ, 
aſticall, Blaſþhemie, Subornation of perinrie aſwellin matters ofma. 
= and teſtament (being of ſÞeciall conſequence) as in others; Hy. 
ible ſwearing, Polygamy or many wines, Inceſt, Adulterie, andy. 
ther uncleanneſſe, Drunkenneſſe, exceſſine Vſarie, Simonie, Forge. 
ries of Eccleſiaſtical ſeales for teſtimonie, Vſurpation of the 
CMiniſt erie, dang exons Connenticles, wngodly libelling and ſuch tie, 
For who are commonly made prime to fuch ſfinnes, but men 
of like humour and affe&tion ? in whom we may nor prefuppoſe 
ſuch finceritie of confcience, that for reformation of the parie 
delinquent,they will abandon all friendſhip, and aduenture any 
diſpleaſure; egen butrs take a triall (with their great charge 
and trouble) howe they fhall be able to:make proofe of ſuch 
matcers azainft them, | | 
Beſides theſe inconucniences, that otherwiſe would enſue; 
there be many others, all which (in particularicic) torebeark, 
would be ouer tedious, As after an acc#ſatiov be begun, &that 
the [ndpe ſeeth violenr JOINS ainſt che partie conuen- 
ted : ifche proſecutour for feare, for tediouſneſle, for bribes, or 
by collufion would defiſt : were ir not meet that the [udge, off 
fice ſhoutd neuerthelefle proceed by enguirie ; thar the delin- 
qo may reape, as he hath deſerned ? is it not meet that a [ade 
ould be more carcfull ofthe pablike good ofthe Common- 
weale, then cuery common perfon? and if he be ſoindeede, 
ſhall he not be allowed as good meanes to doe theſe 
to his Prince and Cownrey, as any private perſon? And ſhall he 
not be as much cheriſhed and allowed vpon his owne cate, and 
for his ducties ſake, to procure the ſuppreſſing of finne andre- 
formation of offenders, as to doit, at the infligation ofanypri- 
uate partie? Nay is there'not lefſe danger of ſuborning, comp 
ting, or inſtrufting of witnefles by a Jadge (who hath nopr- 
uate intereſt tofee a man puniſhed)then there is in the proſect- 
tion by a partie; who (for the molt part) doth it but of malice, 
me other ſiniſter reſpet? And what if any thatisin 


t0 
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tothe intent ſome delinquent may eſcape , andnor be called a= 

ine into perill, ypon the ſame crime ? If it be ſaide hereunto, 
SS penaltie of calumniation,viz.pana talionss whichis to be 
nflited ypon him thar faileth in proofe of his accsſation, will 
take away this ſuſpicion; it may be replied, that in moſt coun- 
tries, this pxna tations is growen in diſuſe: but chiefely this may 


*7 


heanſwered (cuen where that penalue ſill hath place)that the . 


Accuſer may make halte a good proofe(as ” one vpright wit- 
neſſe)and * ſo ſhould both the delinquent eſcape puni 

and himſclfe alſo (by lawe) be freed from danger of the penaltic 
of calumniation preſumed and ofenduringretaliatio, 

Belides, the ike equitie may allo often happen , when onely 
twolufficient witneſſes can teſlifie of acrime: for if the one of 
theſe ſhould be driuen (of neceſſitie) to be aparrze, then the full 
proofes(required in ſuch caſes) were thereby cleare taken away; 
and ſothe offendour ſhould eſcape puniſhment, And therefore 
thereis both neceſſary vſe, and good equitie, to warrant procee- 
dog ex Offico,in matters criminall, | 


CHAP. Xx. 
eAn anſwere to ſome further obieflions made againſt the conue- 
niencie and reaſonableneſſe of proceeding againſt crimes of 
Office, 
$20), {EH O crofle the neceſlatie practice of proceeding 
\ by Office, * the Note-gatherer afſigneth ſundry 
J inconueniences by him ſurmiſed to ariſe thereof. 
8 Firſt, (ſaith he) /» treaſon and felonie chalenge ts 
YU WII admitted to the eAccuſer : here none, For it 15 in 
we \ the Ordinarie to admit one to infourme,and to wit- 
eſſe againe in the cauſe , wherem he was before depoſed , to the can- 
tray. What theſe laſt wordes, viz. to the contrarie, doe ſerue for 
here; neither 1, nor perhaps the 4wthor himſelte ofthe Notes,can 
conieCture, If Ecenſer here be taken for a witneſle (as is afore 
ſhewed:) then I muſt tell him , that challenges and exceptions a- 
pink witneſſes not onely be allowed vnto © defendant atthe 
we Cixilland Ecclefraſticall;burt in a farre more beneficiall man- 
terthenis receiued by vie at the (ommon lawe of this Realme. 
oritis commonly ſaid (howe truely Iam not to diſcuſſe) thata 
Nn witneſle 


ent; by c,1.decleR.in 


1 Tn his title of 


Inconuen:cnces. 


T Bartol. in 1, 
Diuus,ff.de cu- 
ſtod.rcorum, 


#2 as Apologie of certaine © Chaps, 


witneſſe ought not to be receiued nor depoſed ypon his oaths 
for the priſoner,as being againſt the Queene.And if ſuch be pe. 
mitted to ſpeake atthe priſoners requelt(as ſome {eldometing, 
hath bin) and be not ſworne thereunto: what credite will the 
Turie giue ynto his bare wordes? nay what credite nay they gjye 
to them, and ſaue their owne oathes; who are ſworne to deals 
according totheir Exidence; which canot be ſo termed, except 
be vp6 oath, vpon marter of record,or vp6 the parties cofeſſion, 

Bur if he take Acc#ſer here, for him that voluntarily proſecy, 
tcth and ſoliciteth the office; then he may remember,that again 
ſuch,the very Comon lawe giueth no challenge;becauſe any man 
may preferre Exdrtements & follow themfor the Q xeene: where. 
as the Cinillaw hath whole titles of chalenges that may be made 
againſt Acceſer;; which lawes be alſo retained in thoſe Coung, 
againſt all vo/untarie preferrers to the office, who are holdenys 
parties,But ifthe /adge alone at the Commonlaw cauſe an Endite. 
»entto be put vp; may the priſoner challenge the Iudge,whengs 
he ſhallnot challenge any common perſon, which doth u? , 

That is true in part,which he ſaithhat # * engquirie of office, 
Indge (by the Cinilllawe) may examine him which denounced the 
matter,as a witneſſe therein.Yet it isnot generall in euery denow- 
ceour or preferrer vp vnto the office, but onely in ſuch as be officer 
ſpecially appointed, & ſworne for that purpoſe, Now what wit 
of equitie, or what iniuſtice is herein,ſeeing perhaps ſuch knoy- 
eth the matter beſt, & was the man that infourmed his fellowes 
of his particular knowledge therein , which made it to beprele- 
ted?Maynot one ſingle manin a graund Iurie doe the like? And 
what ſhould hinder Ph a man afterward to giue alſo particulat 
euidencetherofat time of the triall?For is there any courſe more 
vſuall,then for him that preferres vp the exditement, & giueseui- 
denceto haue it found; to be alſo a witneſle, & to giue euidence 
of the very felonie, &c. atthe priſoners triall for life and death? 

Bur if it were true,that euery [zfourmer & proſecutour might 
be examined alſo as a witneſle (which is very vntrue both by | 
lawe and practice) howe could this proue,that which he aduol- 
cheth; viz. that no challenge againſt the eAccuſer is admitted i 
Conrtes Cinill and Eccleſiaſtical, ſeeing both againſt proſecuto's 
and witneſſes by the Cimill & Canon lawes,exceptrons or challen- 
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es may be taken? And though it were true,that this were gene- 
| rllyallowed , and were alſo an inconuenience : ſhall therefore 
theexamining of one for another, when he ought not in equitie 
tobe, ouerturne all proceeding of office as ynreaſonable,which is 
tedriftat which he aimeth? 

- Another of his /nconnemences hereof is; that hereby a Biſhop 
ma (vpon his owne ſuſpicion) ſupplie the place of an Infourmer, a 
Witneſſe,and a Tndge, That his owne ſuſpicion alone,will not ſerue 
to open wayto ſuch proceeding, is ſhewedafore in the ſeuenth 
Chapter, And howe the Biſhop being Iudge, ſhould be yſed as 
zwitnefle in the ſame cauſe, wherein he is a Iudge; there is no 
colourin al the lawe or praQtice,thatI haue knowen,or can ima- 
zine, Except it be ina matter done in his owne preſence, whiles 
he fits t#dicrally; and appearing alſo notorionſh vnto others there 
befides himſelfe; or eſpied onely by himſelte, 

Now ifthe preiudice to the partie be not yery great, why the 

ealone, aſwell as any comon perſon there,that might hap- 
pentohaue heard it or ſeene it , may not be truſted foraſounde 
itneſſe; I for my part can ſee no cauſe, Hath the Note-gatherer 
never heard of a Cut-purſe eſpied by the Iudge himſelte fitting 
onthe bench,by him cauſed to be ſtaicd,and being enditedypon 
lisrelation, preſently triedand condemned? 
For a third inconnenience hereof , hee aſſignerh : that it is 4 
meanes to drawe cauſes from the Common lawe, when neither in the 
Citation noy Bill , men ſball knowe the cauſe , why they be conuented: 
elf are deprined of the meanes of ſuing a Probibition at the Com 
mon lawe.This he termeth Adadere forum fare, 

Yet enqurrie by office preſcribeth no ſuch generalitic of Cita- 
tov, Andtherefore if this were true , it maketh nothing againſt 
thatproceeding, But thata Libe/ doth not conteine the cauſe of 
the conventing, is a very firange, and nolefle bold affertion, If 
'smeaning in this obieRion be , that a man cannot procure a 
Prohibition,till he haue the copie ofthe Libelh thereby to ſhewe 
llezemporal Iudge,that ſomething is there in demaunde orpro- 
cution , that is not of eccleſiaſtical Coniſance + then he might 
more plainely haue declarcd ir. And for mine owne opinion,' 

unto I wil agree,that(in moſt caſes)thelaw is ſo;howſocuer 


lepractice be otherwalc, 
| Nan 2 For 
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For when the eccl:ſiafticall ludge denieth the copie ofthel; 
bel where he ought not, to the preiudice of thepartie, in thisre. | 

L.Hen.g.ca,z, ſpetthenthe ſtatute of K. Hen.the 5. and a writ thereypon fry. 

Regiſter-pag5%, med,doth relicue him, And denying copies of hibels, needed notty 
haue binc6plainedof at that timeas a grieuice,ifthe lawhad bin, 
that vpon the parties owne ſuggeſtion only, without ſight ofthe 
Libell, the 2empora/ Court might at pleaſure award a Prob:birion, 
Sothat this not expreſſing of cauſe inthe Citation, and denying 
copie of the Libel,jis lo farre from being ameanes to drawe cauſes 
from the Common law vnto thoſe Courts; that it is of it ſelfe ſuſh.. 
cientto bring thither by Prohibition cauſes originally being oft. 
clefiaſticall Contſance. | 

But what ſerueth this ot eaprejſng of the canſe of connenting, 
(ifir were ſo) for condEnation of all proceeding by Office; ſeeing 
this might no leſſe happen to be omuted,thouyh the proſecarus 
were at the inſtance of apartze or eAccafer? Yet furtherto ſatif 
fie both him and others herein; (Ftarions in cauſes Criminallou 
of ordinarie Courtes, Letters mifliue, and Attachements outof 
Commiſſion Courtes, doe all import,that there be miſdemeanoy 
of eccle/iaſticall Coniſance, to be obiected againſt the partie con- 
uented, Albeit to expreſſe al the particulars, would be both ouet 
tediousand chargeable tothe ſubieR, and (in many reſpedes) 
inconuenient beſides, And why ſhould this be accountedaty 
more inconutenient or yareaſonable,then writtes of fab penaout 
ofthe Starre-Chamber or Channcerie are, which conteine not 
much particularitie of che matters obieRed, as thoſe Crratman 
in eccle/iaſticall Courtes? 

In the reigne of K, Hen.the 8. there were contrary writings 
publiſhed berwixt S$, German a common lawyer,and Sir Thom 
CMore,about proceeding onely again(? heveſs ex officio mero;and 
without any ofthoſe allowed meaties precedent,which(by law) 
may open a Way toſuch E:quirie. Theſe reaſons of Sir Thimu 
Moores, the Note-gatherer affaieth ſutnrmatrily ro anſwers; and! 
minde not todefende; further then I findethem coincident wi 
ſoine by me vſed,and not fully anſwered by him. Andtherath, 
becauſe hauing not Sir Th. Mores bookes in readines with ihe] 
citiot kriow how ttucly they be gathered:& for tharproceeditg 
of office againſt other crimes, & ypon allowed zroſides by lave, 
| | may 
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9x 
may ſtand ſound and good; though all that which Sir Thomas 
More defendeth in dealing againſt herefie ( without Preſent- 
went; fame, ec : eſpecially where the penaltie is ſo grieuous) 
wereto be condemned for vniuſt and ynequall, 
Sir Thomas More in iuſtification of ſuch proceeding againſt 
,alledgeth the like courſe ro be holden, in miniltting of 
temporal! Tuſtice, viz. that [ndges wpon ſecret information, brade 
aman to his good abraring, and award? om a Writ to enquire De ge- 
ſu& fama, agar? any man whome they pleaſe : and that the Lorde 
Chawnceller pon like ſecret information, putteth men out of Com- 
miſios, For anſwere of theſe, the Note-gatherer faith thus : But 
they doe not without matter prooned, put a manfrom hu free-holde,or 
indanger of life , lofſe of goods, &c : as Miniſters be deprined, and 
from their freebolde, By which his anſwere appeareth,that he 
jeelderh thele obieCtions (in fate) to betrue : and the conſe- 
ncecannot bedenied For if the ſame courſe be iuſt and rea- 
ſonable in them ; why ſhould it be vnreaſonable in others? As 
forthe gricuouſneſle of the penaltie ſurmiſed to be in the one 
greater then 1n y other; this is not material to make it of uſt, yn- 
ult. For Mags & min non variant ſpeciem:more or lefle makes 
not things to be of diners kindes, And :whar will he fay then, 
zainſt that Criminall proceeding of Office, where neither life, 
free-holde,nor goods is called into queſtion ?Shall that then (in 
his indgement ) be reaſonable and iuſt? Furthermore, what 
doth this particular recrimination hinder the conueniencie of 
frocecding by office? For doth that courſe of proceeding teach or 
require, that men be puniſhed without any matter proned? There- 
foreif this ſhould happen ſoto be; yer is it -onely the perſonall 
fultofthe men,and not of Law,which eftabliſherh proceeding 
& Officio. For though an eMccnſer ſhould proſecute; yet the 
ladges ( if they were fo vngodly minded) might (de ffo) offer 
thisvniuſtice, Yer-this ought not to be any cauſe ro condemne 
Ulproceedine by Hccxſationto be vnreaſonable or vnequal]. 
But this is fo farre from any tolerable anſwerewvnto thoſe ob- 
eQions zthat it is(in trueth)nothing elſe,thena very vntrue and 
derous impuration, that will not, nay cannot be juſtified. 
What ?- A-finiſters deprined, yea put in danger of hſſe of life, or gooas, 
t-axy matter proued? I.cannot coiefturewhat further mea+ 
Nn 3 ning 
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ning herein he may haue, otherwiſe then to ſlander: except per, 
haps he thinke,the NNororiozs wilfull contumacie of thoſe thatte, 
fuled ſundry times vpon their oathes to anſwere Articles obje. 
&edon her Mazeſties behalte(for matters of their owne fa&s,gy 
within their knowledges, and not touching either their lives o 
limmes) ſo farre as by Lawethey were bound; not tobe amaty 
ſufficiently appearing andpronedrto the Judges: whereas ſuchtheir 
contumacie and contempt,cuidently appeared tothe honourable 
perſons, Iudges, and other ſage, prudent, and learned men, nat 
onely tobe moſt yntolerable; but was iudged by them, totende 
alſo ynto the vtter ouerthrow of the whole fundamentall iuſtice 
of this Realme, if it ſhould be ſuffered, 

Idoreadin deed,*that the Miniſters of Genexa doin aletterof 
their owne, written to the Miniſters of Berne ( againſt one Cum- 
perell a Miniſter alſo of Geena )teſtifie no lefle of the Elder 
there, then here is traduced. For becauſe Cumperel[*did not an- 
{were diretly (as they thought)before the Con/ſtory or Elderſty 
yntotheir Interrogatories by them of weere Office miniftredyn- 
to him (whereof twoconcerned his thoughts,and the yery cogj. 
tations ofhis heart ) ſothat they helde him thereupon as conti- 
Red : and for that there were vehementia indicia, great preſumpti- 
ons with a common fame,that he being ordeined Miniſter forap 
rith in their territorie , called Drallian, had neuertheleſle vnder 
hand ſoughtto place himſelfe in the territorie of Berne ( forthis 
was his heinous fault whereof they then enquired : ) Therefore 
the Conſ#torie pronounced, Q nod erant infte cauſe, cur Minſt- 

ro abdicaretar, that they were iuſt cauſes to depoſe him fromhis 
Miniſterie. So that albeir we haue no ſuch Lawe or praRiſein 
England(thanks be toGod, whatſocuer the Note-gatherer ſaith) 
to condemne a man , without any matter proued: yet ſomeothet 
Churches (whom he & his Conſorts doe more admire,thentheit 
owne)thinke they haue warrant ynough, cuen vpon 4 fameand 
ſome tokens,todepoſea miniſter,when they ſhal findthat cout 
meete tobe yſed, | 
Another reaſon in that behalfe is alledged by Sir Th.Mor 
thar the Lordsof the Comnſelypon ſecret - abt Hoax call menof 


Office, without any proſecutor,vnto examination of matters 
winall, To whichthe Notegatherer anſwereth thus: viz.chat iv 
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i, inmatters concerning the ſtate of the Prince and of the Realme; in 
matters of allegeance : and that a Jeſuite or Seminarie prieſt may be 
examined by othe, quia ipſo facto a traitogr. 
 Ficſt,all the matters that their Lordſ>5ps doe,or may examine, 
zenor of ſuch hie qualitie, Andifthey were,it is not the impor- 
tance or heinouſnes of the matter, that can make /x/tice of thar, 
which is /z1/1ce in it ſelfe; as was touched by me afore. And ſo 
bealſo ſundry matters dealt with, in ſome Courts Eccleſiaſtreall 
neerely touching the ſtate ofthe Prmnce and Realme, Befides,it 
gavery ſtrange allegarionto ſay, The Jeſnits or Seminarie Preefts 
maybe examined by othe quia ipto fafto traitors, Asifall,or any 
raitours,might be examined by othe of their treaſons ; conſide- 
ring,that ro examine the partie by othe,of matters touching loſlſe 
ofis life, or limes, is flat contrary to the Lawes, policie , and 
wſtome of this Rea/me in both forts of Courts : yea and perhaps 
contrarie to diuinitic roo, as the 7 reatiſonre his owne Camerade 
(hough fighting in the ſelfe ſame quarrell and following the 
lame Coloures)can and doth tell him, | 
That which hath bene ſaid to theſe two laſt obieQtions, may 
allo ſerue 70 7er057e vnto his replie, made againſt the obieRion, 
thatthe like courſe is vied by 2fartiall Lawe, | 
Butif this proceeding, of office by Speciall enquirie be ſo reafo 
ble and oftentimes neceſlarie; how commeth it to paſſe (may 
ſomeman aske) that the names of Inquiſition and Inquiſtonrs be 
holden ſo odious? Admitthoſe names be odious vnato many:yet 
this (without further reaſon) may not ſerue to codemne y courſe 
tſelfe, For many ſorts of men be allo odious, perhaps without 
ayiuſt deſert or particular abuſe in themſelues, other then for 
their office ſake,who are not therefore wholly to be reiected:as, 
Iformers of conc ealments of penal ſtatutes, T akers,Purneyers, Bai- 
ler errand: yea and ſome admmiſters of Iuſtice too, if they be any 
thing exa& & ſeuere therein, Neither is this odiouſnes generall 
vanlt all »qai/ition whatſocuer; but only againſt one particular 
courſe of proceeding thereby in the crime of hereſie pratiſedin 
lomePopjſh dominions: but of al other moſt rigorouſly and cru- 
elyin Spaine; yea(asis ſuppoſed)farre beyond their owne Com- 
miſſion, that they haue from the Pope : and yet their Commiſſion is 
many points exorbitant from all Lawe and reaſon. 
A writer 


pt Fe” — a \Aoives <5 - 4% hs 
— 
= 
_ - - % 4 = © = 


: Albericus de 
Roſate.in rub. C, 
deharer,nu,6, 


—_— 


94 _ "Can Apoloyicofcertaine 


Chap.rg, 

A writer in the {il Law afſigneth a ſpeciall cauſe ofthekug. 
fulnes yntothe Coman people of the Spaniſh [»quiſition for mats 
ters of hereſie. * Inquiſitors of bereſie ({aith he) are hatefull and (y 
ſpeted of all Lay-men, becauſe of a long time it hath bene beleexed, 
that they are wont to proceede wpon moſt light ſufþictons, efpecialy 4. 
gainſt thoſe that be riche. Nay indeede how can it be othetyiſe, 
lecing their dealing by that /-qm:/#107 is eſpecially againſtmen 
of greateſt wealth ; becauſe vpon their condemnation their 
goods and lands are confiſcated to the houſe of /nquiſition : tha 
is,to the /ngwiſitoxrs themſelues? 

Now ſeeing none of theſe ſtrange courſes be vſed in any Cr; 
minallproceeding inthis Realme; there is therefore no iuſt cauſe 
here,to make it hateful ynto any, Yetthe Treat!ſer doth imagine 
this kind of proceeding to be more frequent in Courts eccleſuſtr 
cal within this Realme in reſpeQ ofthe Iudges owne fees,there- 
by ariſing. Foranſwere whereof: Firſt in Courrs of Coumuſin 
Eccleſiaſtical (againſt which ſome haue the greateſt edge and 
egerneſle) the Commiſſioners haue no fees at all; nonotſomuch 
as itij.s. towards their charges, that I»ſtices of Peace be allowed 
by Statute, atfſuch times as they ſerue at Seſſirzs of the Peace,gr: 
whereas Commiſſioners are employed, and ſerue therein freelyat 
their owne charges, with lofle of time and intermitting their 
owne bufineſſe,only of dutie and conſcience to her Maidſi and 
tothe Common weale. So that if it were not ia this reſpeRghe 
Commiſſioners eccleſiaſticall both might and would fic ſtill, with 
more eale to themſclues, and lefſe obloquie; howbeit by the 
worlt of euery ſort of SubieRs. 

As for Courts of Ordmaries, I knowe ſome of the greateſtol 
themin Eng/azd, that hauenot two matters ex Officio meropto 
ſecured 1n them, in three yeeres ſpace, And for ſuch ordnurt 
Courts as haue ſome moe cauſes of that nature: alas,what great 
fee is it, for the [nudge eccleſiaſticallto haue iij,pence for a Citatin, 
or yj. pence forexamination ofa witneſſe,orypon an ate of 4b 
ſolntion , or ſuch like; to make him deſirous ( in that reſpe&)io 
entertaine the cauſe; ſeeing hee will hardly be excuted with 
xx.pound charges (that cuery ſuch ſeuerall matter may puthin 
vnto ) if an eAppellation be brought -ypon any errour or miſts 
king, thatmayhappentobe found, in fs proccedings ph _ 

cli 


nat t. 
Befides that, the like fees are due to the [udge, nolefle vpon the 
roſecution ofa partre, then they be ypon proceeding by office : 
and therefore none inconuenience heereupon more inthe one 
courſe (which this opinion alloweth) then there is in the other, 
Yea, may ſome ſay, all prooue notoffenders, that be ſo cal- 
ed, and that are thereby put ynto trouble and charges, Iris 
true; yet meet to be called, if the law be obſerued inthis point, 
that there muſt be (afore) a ſufficient ground of inducement 
thereto, Neither doe all thoſe prooueto be offenders, that are 
proſecuted by a partre or by an Accnſer; and thereby be put to 
no lefſe charges and trouble, enen when (beſides the malice of 
the preferrer) there was no colourable ground of the accuſation. 
The like may be alſo truely ſaid of many others, who be called 
even before temporall Indges and [uſtices of the peace, either by 
warrant, writte, or otherwiſe, Yetisthis no cauſe, heereupon 
wholly to diſallow theſe conuentings. And there is no more 
reaſon to finde fault with the fees due vnto the Iudges eccleſia- 
ſticall, inregardthat euery one which happeneth to be conuen- 
ted, prooueth not guiltie of the matter imputed to him : then 
there ought to be with the fees, that are due to Iudges in tempo- 
rall Courts for 14diciall or originall writtes &c. becauſe many of 
uch ſuites be commenced (as often falleth out in the end) with- 
out good matter on the Plaintifs or Informers behalfe, Thus 
much in anſwere to the obieRions made againſt the reaſona- 


bleneſſe,and conueniencie of proceeding by Office. 


CHAP. XL 


' Thatthelawes of the Realme do vſe Enquiries andproceedings ex 
officio, and that they allow it in Courts Eccleſiaſticall, with an- 
[were to ſome obieftions that are made to the contrary, 


f N the next placelam to ſhew, that dealing by 
AJ way of cnquirie orenquelt, ex officio, withour 
3, ſuite of a partre ; called by the Common law 
>& Office del Conrt, are both inentioned and pra- 


bfeand member, In an olde Ratute of king Edvard the firlt, a 
| Oo ſcuerance 
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Qtiſed by the lawes ofthe Realme, In ' ſaga » Mag.Chana, 
v Chartamention is made of 4 writ of Inquiſition of Cap.26, 


06 4n Apologieof rertaine Chap.rr, 
ſcuerance is made berwixtthe ſuite of the King from the ſhite of 
apartie : and the King is thereby (as it were) bound to ſue, and 
tolend hrs office, for proſecution of the miſdemeanours, Forit i 
* 3,Ed.1,cap.13- * thus prouided, that of 47y take away a woman by force ec. the 
King at his ſuite that will ſue, ſhall doe common right withm fort 
dayes : and if none commence his ſuite within fortie dayes, the Kmg 
ſoallſue. Which ſuite being in his owne Court, and before him. 
ſelfe, muſt needs be of office, For where there is /nqui/itio, Enqui. 
rie, there the Krng is partie : as by another atute of the ſame 
* Sext.de Inquil, 2 51g dayes appeareth: De Inqmiſitionibuscoram Inſticiarys qui. 
Th Pl buſcunque capienass ,& in quibs D. Rex eſt pars qualitercung, C98- 
; 18,Edw.3.pro £ordatumeſt &c. 1n a tarute of 3 king Edward the third, arreign. 
Clero,c.zz ment at the ſuite of the King (which is ex officio) as a diſtin& mat. 
ter from that which is at the ſuite of a partie, is ſpoken of : andſo 
+ 42.84,3.c.4, *are allo Commiſſions of inquſitton afterward, FurthermoreinK, 
5 8.H,6.c.16. 5 Henrie the (xt his tune,enquelt or #:qui/irion of office is mentio. 
5 r1.H7.c2;, 0d: and in ſundrie® ſtatutes both after and afore, which ar 
&1,H.8c.12. needlefle to be repeated, For (asItake the matter) eueryen. 
ditement is an Inquiſition : which if it be atthe proſecution ofa 
pattie, it is,as officium promoter : but ifir be by the Iudges, forthe 
Qucene (in reipeRt ofthe intereſt ofthe Common-wealth) then 
is it officium meruv or nobile, as atore is declared, | 
This maner of dealing, 1rrſundrie caſes is ſo vſuall at the Com. 
monlaw ; thatthere be whole titles made in the Abridgements, 
rouching [nguiftton and office del Court : viz,, of enquiries and 
matters done by the Iudges vpon their ciſcretions, withoutthe 
inſtance of any partie, 

In reports atthe Commonlaw, we finde it ſaid,” that [ndge 
ex officio did charge an enqueſt to make enquirie of their owne colluſ 
8 34.Edw.3.3. 07, ſWpprſed tobe committed among them. 5 Further : One of a Iurie, 

that departed from his fellowes after that he was ſworne, was exam 
ned at his returne by the [udges ex officio, whether he had ſinceſſo- 
» 11,H.4a17. khenwith the defendant or no? Likewile it is ſaid,” that the Comrt ex 
officio ought to award an Aſſiſe to enquire [whether the diſſeiſmwert 
> Aſſiclib,16. with force )by reaſon of the kings fine. In the booke of '*Aſſiles:The 
PaJ-ge Court ex officio ſent a man to priſon, becauſe they found he hadnit 
made fine, Anda great number of particular articles arethereſet 


—_ down,wherepon"engqueſt or inquiſa owex officio u the King 


7 M.2o,H.6.38, 


KH 
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i;tobemade. We finde of elder time by © Brafton,here the appel- 
Imthatproſecuteth,makes default or dieth,there the king may proceed 
exofficio, And againe there : Let the king exofficio fuo,es for his 
peace proceed to inquiſitto, for the ſuſpicion that he hath of the appeale, 

Moreouer, where a Parſon and Vicar were both willing e- 
nough to ſuc before the Temporall ludges : yer* the Tudges fin- 
dmg the plea to be of Eccleſiaſticall mariſdiHtion, drd ex officio, at no 
mans inſtance, a:ſmiſſe it out of that court, as not perteining to their 
imiſaition, . And do we nor often ſeethe ordinarie courſe for er- 
ditements, much aſſiſted and holpen by the Iudges and Iuſtices 
ſearch, examinations and dealing therein, (of office and duerie 
onely) both in treaſons & felonies, and in other cauſes of more 
private intereſt, thar be preferred by others ?: doe they notalſo 
ypon their owne diſcretion,& for cauſes knowen tothemlſelues, 
without proſecution of any partie, (and ſo ex officio onely) often 
times commit perſons of ſuſpeted behauiour to priſon; and not 
dimifſe them, till by a writ of enquirie de bono geſim & fama, they 
be found worthie to be ſetatlibertie? Sothat by theſe few, and 
ſundry other that might be brought, it may appeare; that pro- 
ceeding and enquirie ex officio, is {o farre from being, ſo much as 
adivers courſe from the lawes of the Realme\thar it 15 often pra- 
diſed thereby, when no partie beſides the /xdgesthemſelues,do 
entermeddle. 

Butitis not onely by thatlaw practiſed, but alſoallowed (by 
it) for a lawfull courſe of proceeding in Eccleſiaſtical Courts a- 


t Brafton, hi.4.c, 
$.fol 302, 


2M,22,Fd.4.,22. 


painſt crimes and offences. By a Ratute of Hemrie the fift, ſuch 3 2H. 5,cap.r, 


an Inquiſition of Hofpitals of the Kings foundation, ts appointed vn- 
to Ordinaries : and in thoſe that be of any other mans foundation, 
Ordinaries are authoriſed not onely to enquare of the foundation, = 
fate, and gonrernance of them, and of all other matters neceſſarie in 
that behalfe,b Ht alſo to make thereo f correftion ere formation, after 
the lawes of holy Church, as to them belongeth, So thar if Eccleſia- 
ficall lawes doe warrant this enquirie and courſe of reformation 


and correction, then this Rarute will giue force vnto it. By * an 4 ,,n.7.cap.4. 


other ſtature 2 1f any Clerkes be conmited of incontinent lining in 
their bodies (being but afore perhaps openly noiſed thereof ) beloce 
whom conuicted ? afore Ordmaries, How ? by examination,@5 0- 
ther lawfull proofe requiſite by the law of the Church,they may by the 


O 2 Orainarie, 


v 23,H.f.ca.9, 


2 29,H,8,ca10 


$ 1.Ed,6.cap.2, 


© r,Eliz.cap.2, 


of An Apologie of certeine Chg, Ir. 
Ordinarie, at his diſcretion, be committed to ward. Which toge. 
ther withthe commuting, mult needs be both done ex officio: for 
that no partie to proſecute is there mentioned to be required; 
and becauſethe Ordinarie thereby may proceed, vpon the pub. 
like infamie noiſed abroad, 

The ſtature of * Creations made-afterward, mentioneth a c:{+ 
where an inferior Ordinarie may be partie toa ſuite holden afore 
him: which may aſWell be vnderltood ina cauſe mooued of Of. 


fice for an offence, as in any other matter. But more plaine| 


afterward : for there the yery word ex Officiois vied; and it is 

rouided,that the forfeiture of that ſtature, for calling a man out of 
the inriſdittion where he dwelleth, ſha!lrunne againſt him that cited, 
whether he proceed by vertne of his officc,or at the ſuite of any perſon, 
Whereof may be gathered, thatthe lawes of the Realmetake 
knowledge ofthat courſe ex officio to be as warrantable as the 0. 
ther, made atthe ſuite ofa partie: ſo that other requiſites be ob 
ſcrued, Andthough the ſtatute againſt Hereſie ftand* nowre. 
pealed,yert it may lſerue to prooue,that not onely inquirie,buter- 
aminationalſo of the partie himfelfe, in a v1/tation by Ordinarie 
(both which are done ex officio) is holden for a courſe of thelay 
eccleſiaſticall not to be condemned or diſallowed by the lawes 
ofthe Realme, 

In a ſtatute touching 3 Ordinaries ſeales now alſo repealed 
certeine ecc/eſiaſticall cauſes be rehearſed : among which, caſe 
of inſtance betwixt partie and partie, are plainly ſeuered & diſtin- 
guiſhed from cauſes of correttion : thereby giuing vs to yndet- 
ftand alto, how rarely cauſes of correftzon be proſecuted by any 
partie ; but by the [wage eccleſiaſtical himſelfe alone proceeding 
of Office. And + by a ſtatute in the firſt yeere of her Maieſte: 
reigne, made for vniformitie of Common prayer, Ordinaries are u- 
thoriſed to inquire and to puniſh &c. the violation of that aQt, # 
heretofore hath bene wſed inlike caſes,by the Q ueenes eccleſiaſtical 
{awes, But that an exquery is al wayes of office,and what the lawes 
eccleſiafticall be in this behalfe, and how the continuall yſehath 
bene, is ſhewed afore : ſo that none need remaine doubrtullin 
theſe points. | 

The very Common law not onely taketh knowledge ofthis 


courſe holden in Courts eccleſiaſticall: but in ſomereſpeR - 
| allo 
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iſo prixiledge it,cuen aboue the proceeding by a partie, * For sf ' 5,8.4.18. 

a is dos ſequetter goods Fthe dead fo 546 ron C 

ex Officro ; which giueth 10 poſſeſſion to hims, the conrt ſpirituall (in 

thi caſe ) ſpall hane Inriſarttion, And it ſeemeth by that caſe, the 

eto be otherwiſe, when it is atthe ſuite ofa Partie, So in a 

ak* of violent hands laied vpon a Clerke, both Brian and Litle- * Mao. E.4.10. 

tm held (no man gaineſaying of it ) that the ſpirituall court m pA- 

whit ex officio, but not at the ſuite of the partie : leaſt the beater 

thereby bee kept from hus abſolution, till ſome temporall duetie bee con- 

ws and paied . And CMordant * 20d 6 einen ; that if a 3 T.r2,H.q, 

men bee ſued by apartie pro lzfione fidei in not paying a ſumme of 22 

money promiſed, there ſhall lie a Prohibition : yet if the indge eccleſia- 

fical ſhall doe ir ex officio,that then no Prohibition ſhall lie,Neither 

deth any gaineſay him herein, Vnto which opinion ofhis, ano. 

theriudgement giuen in the* booke of eAſſiſes in like caſe, ſee- * Aillib.22, 

meth to accord. To like effeR alſo 5 Firzherbert reporteth, chat 5 Firzh,nou, 

am Ordinarie may cite and proceed againit aman ex Officio,pro vio- prvient. _ | 

 Imtamanuum inieftione m Clericum : likewiſe for tithes detained 5o,&, TO 

mthe time of vacation of a benefice: {o he may cite alſo ſuch as re- 

fuſe to maintaine a Curate or Chaplaine : and for fornication or like 

ences, 

F Fitzherbert* in another place alſo thus writeth : Jf a man | Nov-ratebr, 

(act he) be ſwed in court Chriſtian,or if the biſhop ſue and cite him F - wa 

cxOfficio,and excommunicate bim,grc, And againe?7thus : Signi- * Ibul.iteraF, | 

ſeaut lieth not, but where the partie ts excommunicate by name, ma- 

loiexcomunicatione : por 4 ſpeciall ſuite againſt him ex Officio, 

by apartie : therefore both are alike lawtull, and allowable by 

thecommon lawe. And that for wrongfull detaining of ttthes tn 

lime of vacation of a benefice, the eccle{aſticall Indge may cite and 

poceed ex Officto, doeth plainly appeare cuen by 8 one of thoſe — TO nd 

books which the Note- gatherer dothalleage againſt this courſe; ofthe ef 

bough (in trueth) it haue no one word tending that way.Belike th<realme,by, 

he thought no man had the booke but himſelfe ; becaule(it may Printed by Rob. 

de) he caſuallie happened vponit in rifeling amongſtother olde W*: 

bookes caſt aſide in ſome Stationers ſhoppe . To like effethe 

kmebooke hath; that ? if a man bequeath a bullocke to a church for 

'*)aration of t, or of the churchyard : if he that hath him will not de- 

er him, either the Church-wardens may ſue for ſuch detinue in a 
Oo 3 court 


9 Ibid. 


Ibid. ex Re- 
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conrt eccleſiafticall, or the Ordinarie may ex Officio call him, ay 
vrgehim todelinerie. And the like is chere teſtified (being take 
out of the Regiſter) in a more grieuous crime of ecclefaſlcy 
cognitance. For (ſaieth he) * if the [ndge eccleſiaFticallcite amy 
of office for fornication,cc. & a prohibition or appeale being brought 
he after renonaceth all delayes, and ſubmitteth himſelfe : the Indge 
ſhallproceedad pexnam Canonicam imponeudam, wpor acoxſy. 
tation or writ vnto him to be diretted. 

Likewiſe the Regiſteris very plentifull in this behalfe; asfirf 
where* Enquirie (which is alwayes exx officio) is not onely alloy, 
ed, but commanded to be made bya {age ecclehiaſticall;3 Ug, 
bis mandamus, quod habita ſuper premiſſts per Inquiſitionem G& alin 
modos informatione pleniori,ec, and for the very word of procee. 
ding ex officro: as where it was vritten ynto the Official! of the 
court of Canterbary or his Commiſſarie thus :* Cum vos nuper 
Officio veitro, famapublica referente,quod T.cc.veſtre inriſtiflie. 
nts C, in amplexibus fornicarys tenet, ipſam cora vobzs in curiachri 
ſtianitatispro correflione anime ſue in hac parte citari fecerits, yn. 
cedentes contra enm (ibidem) inxta Canonicas ſanitiones,&c, mh 

ſignificamus, quod in canſis predittis, ex officio veſtro, quatenual 
Correttionem anime,@&c,procedere & facere poternis, quodadoffcs 


um veſtrum ſpeciale de inre noneritts pertinere gc, 


Likewiſe in another Conſultation it is conteined thus:viz, Cu 
vos SInwper (vt accepimm ) inxta officy veſtri debitumobieceritu 
anni de E.parochiano de C.quod ipſe,cc.detinet,&c,vobu fignifict 
mus quod in cauſa preditla quatenus adreſtitutionem,ehc. 5 adpe- 
nam canonicam eden I, pro detentione eorundem legatorum injv- 
nenaam coram vobis agitnr licite procedere ec. poteritis, And 
gaine thus : Cumper © vos contra H, de Lyndeſey Notar iii public 
ſuper ? fornicationis crimine mfra inriſd:tionem veftram commiſ 
grazuiter infamatum,tum ſuper difto crimme, quam ſuper eo quidit 
riſaitHonem veſtram per tumultum & rixas, executioneſque veltru 
in hac parte debite faciendas nequiter impedinit, ex of ficio ad anm! 
ſue correttionem fuiſſet proceſſum, &c. vobis [ignificamus, ©. quis 
procederepoteritis, Mention is alſothere madein a precedent of 
Conſultation,of procecding*ex officio ad promotionem parochian- 


74,ncheſe words: Cum ex officio adprometiont diftorum parochit 
gorm 
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mum, traxeritis inplacitum,&c. vobis ſignificamns, quod procede- 
pteritis.ec, Furthermore,there is mention made of one, who 
thatcourle was proceeded lawfullie with, for refuſing to pay 
«yſuall oblations, to be confeſled to the Prieſt, and to receiue 
ie Communion, in theſe wordes :* cam ipſum ex Officio veitro * Regiller pag. 
nam vobis ex canſis pramiſſis enocari feceritts, ad procedendum gc 
mra eum, ad penam corporalem(ibi pro correttione anime ſue in 
parte infligendam,ec. vob ſignificamms, quod in ditloplacns, 
coram vobu ex Officio veſtro, moto; procedere & witerins facere 
teritis in curia Chriftianitatts, quod ad vos, & ad forum eccleſs- 
ticum noneritts pertinere , prohibitione noſtra non obſtante. And 
pon a prohibition brought by a knight to his Ordinarte, that 
roceeded ex Officio agaynſt him, for certaine his crimes and 
weſſes; a Conſultation was * granted : the wordes of the Regr- » Regiſter,pag. 
rare theſe : Crum vor nuper ad corrigendum crimina & exceſſus 4%: 
bditorum veſtroram inxta Officy veſtri debitum procedentes, R.dc 
\militi obieceritts,fc. | 
Thelike conſultation is there founde agaynſt a Chaplarne 
rocteded with ex Officio for fornication ; that had alſo brought 
prohibition, The wordes 3 of the Writ vnto the Ordinarie be 3 Reg, pag. 45 a, 
hele, videlicet, (mm vos T. de W, capellano, ex Officy veitri 
ebitoobieceritis, quod ipſe carnaliter cognouit, &c. in anime ſuc 
enculum 65 ſcandalum aliorum, vnde contra eundem ad correfti= 
wm anime, &c, As in other conſultations there, after prohi- 
tions ( vpon vntrue ſuggeſtions) had bene purchaſed, 
Anexample isalſo+rhere of allowing (by Conſultation) of + Reg. pag 51.2. 
roceeding ex Officio; to the ende of cnioyning corporall pu- 
ilhment; agayaſt one that /aied violent hands vpon a Clerke ; 
7 hee incurreth (faicth the Writ) excommunication 7p- 
allo, 
Likewiſe an 5 Ordinaries procceding ex.Officio, to the in- 5 Reg.pag,5 1,b, 
tdifting of a Church, and to the inflicting of other Canonical © 5*% 
panes for with-holding and not finding of a Chaplaine or Cu- 
Wetoſerue, (according to an ordination or reall compoſition there- | 
of made) is there approoued lawfull by Conſ#/tation gran- 
&d, And ſo is the like proceeding of Office allowed for © tithes « Reg, pag.51 4. 
"It3-holden, falling due to the Biſbop and eArchdeacon in the 
ne of yacation ofthe benefice; for by the lawe and com—__ 
| then, 


t Changed by 
the ſtatare, 28, 
H.8, 


* Reg.pag.57-B. 


3 Ariſtot.in 
Rhetoric, 
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then,in * moſt Diaceſſes of this realine, tithes of vacant beneficy 
were due to them, 


In the writ of Conſultation alleaged afore out of the $T.Paged 
Ornicg. 


the Regiſter for allowing proceeding ex Officioagainlt a 

tor: it 1s? alſo conteined; thatthe partie before prohibition 
him brought, had ſubmitted himleltfe : for which cauſe of the 
parties violating his owne ſnbmiſſion , and for his contempr 
mandatorum ſibi faflorum : the Ordinarie is authorized and wa. 
ranted codeale againſt him, (as afore he had begun) ex officy 
By all which may appeare, both the praCtiſe of /qui/ition, and 
proceeding ex officio in ſome caſes by the lawes of the Realme, 
and the allowance alſo by thoſe lawes, of ſuch courſe holden in 
conrtes ecclefiaſticallborh in oftences andin other cauſes alſogha 
be neither teſ{amentarie nor matrimoniall, 

But it may perhaps be ſayd, that great abuſe may hereupon 
folow,ifthe 1xdge liſt to yexe a man wrongfully:for he maypre. 
tend ſtrong Enidence and Information or a common fame tobe 
gainſt a man, or ſuch like afore ſhewed, whereof he is credibli 
aduertiſed, Well,if it be but ſo much,thatthe eccleſiaſtical [ 
(when he is called by his ſuperiour) mult be able to make 
of ſome ſuch: it is more then a /udge or Inſtice of Peace neede 
ſhew , why hecalleth any man into queſtion, or bindeth himto 
the peace,or tothe good behauiour. And what lawes can beds 
uiſed, bur they may be abuſed? wharſocuer hath an vſc,hathalb 
an abuſe, ſauing vertue,ſaieth 3 4r;forle.,Yetif he be an Ordinen 
(as hath bin aforeſhewed) ſuch grounds ot his proceeding mult 
appeare in Atts [ndrcialhie,or be well prooued : or elſe (ypona 
Appellation) his proceeding is tobe refourmed. 

Befides,is it not more probable that a Parrie which will ac 
cuſe, ſhall doe it of malice to vexe oftentimes an innocent, and 
to bring himinto perill ; then a /adge who reapeth no commod- 
tie thereby, bur ſatiſfaRion of his duetic ? and is nothe morelike 
ro deale in theſe cauſes with finceritie, then gailibet e algo? yet 
by this opinion, ſuch are permitted to acc#ſe andto preferre mat- 
cer againſt any,though no fame nor other matter,no not ſo much 
as ſuſpicion doe appeare again{tthem. 

Is itnot then all one, whether the innocent man be wrong- 


fully vexed bythe [udpe,or by a priuate perſon, who (in amane) 
pro» 
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poſeſlerh,that he doeth.it of malice? neuertheleſle for all this in- 
conuenience and abuſe that may happen, it will-not be thought 
convenient (Itruſt) ro damme vp the way from euery man both 
[ulge &parrie,to preferre ſuites againſt offenders, Forifir ſhould 
obe,in ſhort time there would bee neither /ndge nor other, bur 
L«d perſons onely; and they might live as they ft. 
ea, but it ſeemeth ynreaſonable (will ſome man ſay) that 
;1manſhould be called into queſtion and not to know his eAc- 
aſer, Surelie if the way of proceeding by eAcenſationbe taken, 
teisto know him : but when by E:qu#rie, though for the moſt 
pirtthe Dewowncer is knowen, yet there be many weightie and 
conſiderable cauſes, why cuen witneſſes incaule of herefic : 
admuch lefſe thoſe that gaue the information, ſhould not bee 
knowen ; which euerie man of himſelfe, without rchearſall, can 
weieand call to mind. 
Belides this obieRion makethnothing againſt all proceeding 
e officio. For when it is grounded and inſtituted ypon a Preſent- 
went - 2 qa ſpeciallie appointed, their names are knowen to 
tim whoſe proceflc is made. Yer Imuſt cell you, that hereby ir 
commeth oft times to paſle,thatmeane men in pariſhes abroad, 
and for very foule crimes,do rather make choiſc to be bold with 
their oath and conſcience, then with a delinquent, whom they 
have ſome occafionto feare, | 
But(Ipray) what neceffitie 1s there (in Iuſtice) ofnewang 
the Relatowrs ? may not a [are endite a man without any cauſe 
epenly appearing, as when the matter is either knowen to ſome 
j” parry the Exidence (as ſome times happeneth )is 
notgiuen openlie ? which caſes happening, the partic endited 
neuer om who gaue the information, becauſe they are 
ſorne to keepe ſecret the Queener, their owne,8& their felowes 
counſell. Which courſe for the trouble of the partic ſuppoſed to 
te delinquene,doeth amountto as much,as ifthe Iudge ex officio 
nero had done it. | 
When the Lords of the Connſellhaue a ſuppoſed malefaRor in 
mination are they bound in /affice, or were it bur good poli- 
on vnto him,who it is that giues the information; and 
to 


ont them togetherat firſt. daſh? but howſocuer theſefby 


@uuſtances ) ſhould be thought fit to be caried, it is neither to 
Pp nor 
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norfro,to the condemnation of alkproceeding vpon the office « 
the Tudges onely,as rniuſt,whethera man know or be wen 
who madethe Denunciation, | 


eAReplietothe Note-gatherers anſvers, ginen to certainery. 
ſons that haue hene made long agone, for to ſhew the like com(; 
20 be alſo praftiſedintemporall courtes : and an anſwere tohi 
reaſons brought to prooue,that in proceeding of Officether, ; 
ſome contrarietie to the lawes of England, | 


_ 


E em ISB1r Thomas More in his —_ Treatsſes (to 
SD « NY- ſhew that it is not imply vniuſt, ypon tome oc. 
SJ We [calion to conceale the names ofthoſethat 
7 Jthe information) alleageth, .that in like ſor # 
PAche Common law a man may be endited, & none 6 
ently ginen atthe barre: and that the mn. 
heepe the kings comnſaile claſe . Tothis the Note 
gatherer anſwererh; firſt that before the partie anſwere, or bers 
raigned, he knoweth the matter wherewith he ts charged. So dot. 
he alſo in eccle/ſiafticallcourtes,ſo ſooneas the marrer is obieQed 
ynto him, Secondly, that the irditexent goeth ro particular matttr, 
&- it muſt be certaine, And ſo da articles alſo in a court eccleſi 
| call,Thirdly hat they which indite him,ſballnot be Indges of him 
arraigne him.No more ſhall they who preſen; or denognce amanto 
an eccleſiaſticall ludge,be Iudges ofhim:and therefore (whatloe: 
uerthe Note-gatherer ſay to the contrarie) it is not alter exofficin 
Fourthly, that [ndges in ſach a caſe are toproceed waar 1 
And ſo muſtthey doe in other cafes as well as this : and font 
eccl:ſiaſticallludges alſo, Fiftlie, that two witneſſes muſt be at thi 
arraignment,vnleſſe the partie nullngly confeſſe the ſame. And ſoitis 
in courts ecclefiattical.For vithoutthe parcies confeſſion,ortwo 
witneſſes;none may beabſolutely conuicted, And yetthis which 
he here ſaierh,is not generall in all arraignments. For the ſtatute 
1 1,Edw.6, c.12. * Made the 1, yeere of K.Eaward the 6.(which hereunto he you- 
cherh) mentionerh to this purpoſe onely treaſon and miſprifion 
thereof, The ſaid ature is alſo repealed fince by Q. Mary. The 
*1%2,ph%& Oorherſatute* 1 e+ 2.0f Philep& Mary,thathe alleageth, isonely 
Mar.cap,io. forſuchtriall of treaſons,that be made treaſons by that AF, For 
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pai proceedings in Courtes Eceleſraticall. Foy > 


teſeifſame Attdoth appoint, ultyther trials of treaſon to beads 
Nerd eratCng Commo ed Binh h 
_— {o, that at all trials two witneſſes ſhould ofneceffirit 

ſent: & though it were admitted,that his other foure anſwers 
were true in faCt,& that the courſes of proceedings ecclefraltical 
were to the contrary: yettheſe donor any way impugne orouer- 
throw fir Th. ores reaſon, vinthet memaxbe.endited; et nor kaww 
who gone the enidence oy preferred itzin like ſort as ſome knowwor who 

neferred up matter of crime again#t them into comrts eccleſiaſtical, 
A therefore this muſt needs be wholy W's; 9 be fides 
the purpole. 

'Vatoanother reaſon oflir ThiMorex(grou undedalfo yponde. 
ſemblance ofthe practiſe atrh eCundendomytiin cheletcle flute 
win this behalte) viz. that a mare ni al that law, arreffed ard 
tpriſoned, onel vpo [uſpicion:he frameth two anſwers, The firftof 
them is,that at the common law there muſt be a fafi precedent wheve- 


hacanſe of ſu \ciou muſt be grounded:otherwiſe the re ligth an aflig 

of falſe impreſonmiet, What?lf an appcare to berdone\ſhal 

03622 Hier allperil)cox a ſuſpicion aghinſt 
man whom 


ocuer,that i it was he which —_— foto ws 24 
ſoq him? Neither yeris it generall, that « fat misft beprece 
bifore a man be arreſted. Forifitbe afact. bf ſuch HH warp, 8, Naw 
areas leauerh traces & Ggnes —_— it; asmurder,] Coining; and 
achlike, which be called ermnentia;in ths it 
vive that 2 fat muſt be cedar in ſuch faRts,as leaue no 
luchtraces behind chem, ſoy itis not certain whether they mY _ 
ited at all or not,& yer PRI thereof doc a 
ef peaches, ſecret treaties of caſpiracie & treaſon:} for: — 
ahpected partioma « 45" $4 and mpreſe donor = 
Wuredly knowen, whether the fat be commitredar all; or nor. 
kadthefe axe called faita tranſeuntia. Neuertheleſle,thisisnot 
nany ſort,an anſwere ynto fir Th. foresreaſon, Foradmitthar 
th&muſt alwayes be precedent: neuer the later thisremaineth 
trae, that 4 Tuſtices onely ſuſpicion may ſerne #0 arreih and m—_ ſon 4 
Br And.yerthe law eccleſiaſtical (for which Aforereatoneth) 
Gthintrueth requite ſtroger groundsfor Tgpqaie ſrarhe, the th, 
luge; only ſa;þiciaas is ee atlarge in this ſecod part declared. 
The Note-gatberers later anſwere yntothar reaſon of Xores 
«] Pp 2 IS, 
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01.1 'W- /, Apdlozie of cerrame ks Chap: ri, 
i5;4bat afelonie or murder being done,ang a.fatt manifeft the parti 
apprehended and ſuſpetted, knoweth that he us to anſwere that fat 
and not other by-wayes,” as ts vſedin the eccleſiaſticall proceeding; 
Trulie, of all chat euerI heard, theſe anſweres be by-wayes, ang 
beſides all way too, of any reaſonable anſwering obie&ions It 
may be that the partie himſZlfe (eſpeciallic it he be not puiltie) 
knoweth nort'(till hee be asked) the yery particular cauſe of hi 
enſfion.- x 

\  Butitwill be ſayd, that vpon his examination, hee learneth 
what it is. Why fir, and ſo doeall that be conuented in courts 
eccleſiaſticallknow by their examination, the matcer obie&ed, 
Then wheteis the difference and the by-way thatthis man ord. 
kegh of? But will you ſee his clerkelic vayne ofreaſoning here. 
in? For itis, as if he had'gathered it thus : viz. e-L man arreſted, 
kroweth that he is to anſwere a fatt which 6 committed : Ergo, 
beit at the common lawe a man may bee arrefted vpon ſuſpicion:/y8 
proceedingex Officioss vnlawfaull, bow good grounds ſoener thank 
for it farre ſounder then ſuſpicion, © 
.  Foranother inconvenience ofproceeding by office, imponing 
with all a Contrarcetie to the lawes of the Realme, the Notege 
8herer aſligneth ; that chereby the eAcceſſarie may be puniſhed, ol 
the principall may eſcape;which i contrarie to the Common law The 
conſequence hereothe gocth aboutro prooue thus : Forthas 
he ſaieth) the Principallmay (in thoſe comrtes) be an Informer ani 

| Witheſſe both againftebe eAcceſſarie. By which ſaying, hisſlende 
$ill or nceinthoſclawes appeareth.Foritis moſt netori- 
ous,that is nobetter nor more viuall chalenge & exception 
againſt an Informer or witneſſe; then toalleage quod ef particey! 
2 el ſocines criminge pretenfi, Albeit even atthe Commonlane,wer 


{ually ſee partakers and complicesin voining, in other kindes | 


treaſon, and for ſundry hainous crimes (eſpecially whicharcle- 
cretly contriued)to be admitted to appeach and to be witneſſes, 
andto giue euidence againſt others their partners, Up 
He affirmeth alſo,bur maketh no ſhew ofproofe thereokthe 
bereby the two Inriſdtlions be confounded; and that proceeding of if- 
fiee ts derog atorie to the lawes hiberties und cuſtome: of England, I 
whichreſpeR, icis ſafficient that theſe be as Eafilie by vs denied, 
as they be barelie,boldly,and yatruly by him auouched. 


He 
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Pat.d," proceedings in Conrts Eceleſlaſticall, roy 
\Hefurthcrallegeth in three places (as if ic were amatteriyery 
copfiderab!e) out of Hall, and the v Aer and Monument of the 
(hercb;chat by the Ratute of 25. F1.8, cap. 14. all proceeding of 
isrepealed; and calleth the ſtatute againſt Hereſie, 1.H. 
4 the ſtatute ex officio, as if it had bene ynknowen before. Firſt, 
tatyery Ratute* irſelfe of H. 8, Randeth repealed, Secondly, * r.Blix.cap.r. 
is yery vnerue, that it did at any time repeale proceeding of 
ffce. For it doth not ſomuch, as once mentiont. And there- 
forewhat any writers do name the ſayd ſtatute of FH, 4. thereby 
repealed, as | haue not ſought, ſois ir not materiall; ſecing the 
miunderſtand it,if they ſo write, Yea,the Notegatherer binſelf, 
thatthe ſaydRatuteof K. H.#. doth eſtabliſh procee- 
of Office , ifhe vnderſtand what himſelfe writeth . For ir 
= (and ſo _ _ i) that fromthenceforthpro- 
o_n_ inſt Heretihes ſho n accrſation or preſent 
ment,” Ds Preſentment, then fence by the Es 
Offce.For ſo all lawes teftifie ; and Preſenters be not eAccaſers 
orperties, For they are ſeuered & counter-diuided cucn igthat 
one againſt the other, os | 
» The principall drift ofthat Ratute of K. F.#. was toprouide, 
tatan Ordinarie ypon his owne onely ſwiÞicvon ſhould not call 
maintothe dangerous queſtion ofberefie, as(it. ſcemeth) was 
threvſedby ſome of them vpon colour of that ſtature 7. H.4. 
udtherefore there repealed. | 
\Thenexr ſtatute, which ro the ſame purpoſe he quoteth,Z is ſo * zr.H48, ca.14. 
inefrom impugning proceeding of Office; that for grounding 
xoceeding eccleſiaſticall euen in the crime of herefe, it proui- 
th beſides Accuſation and Preſentment, not onely information 
bytwo witneſſes; but alſo enquirie,and that is alwayes of Office. 
but do not theſe men drawneere the lees,when they are driven 
bus to allege the ſtatute of Sixe eArticles (being allo repea- 
dd) apainſt proceeding of Office? I had thought their courage 
i the pretended ta” of {inceritic, had bene ſo great; that 
dey would rather haue quitthe place, with loſſe of their cauſe, 
hen once to haue borrowed ſo much as the ſhadow of a wea- 
o,out of that tore houſe, 
Againſt this courſe the Note-gatherer alſo allegeth certeine 
vokes printed in king Hewrie © cights dayes Cum prinilegiv. 
| Pp 3 Theſe 


» Of diuifionbe- And all that is ſayd in that one booke* and one onelyplace 
twixt the tempo» 
raltie and ſpiritu- 


TL An Apologieof certaine ' Chas 
Theſc heetermeth to be the maner of debating that cauſe; thep 
dajes.. The firſt was made by S, Germas' (as it is thought)any 
is intituled;7 be diniſrorof the Spiritualtie and Temporaltis wi) 
his. replie againſt Sir Thomas Moore, intituled Sales avd}; 
zance, The next, concerning the power m_ cleargie and laves 
. » the:/Realwe, The third intmuled, Of the liberties of the clergi 

colle#+d ont of the lawes of the Realme by John Goodall, and printed 
by Kebert ier, but without privilege. And the laſt, M4 
Pataxini Defenſor Pacis in Engliſh, with the Kinges and her Mg, 
tefties mothers armes ; which (belike) hee mentioneth; tha 
they. may Rand/in ſtead of prixilege, But will you ſee, what 

reatand;ſtrong debating there was ofthis maiter, bythe lap 
iy bookes?: Truely, ſauing inthe firſt ofttiem, there isnor 
word:mencioned againft proceeding of Office. Andin Goodall 
booke; by-fundrie placesthereof (as1s clſe-wherein this 4 
logiealleged) this kinde of proceeding is plainely auonched t 
beia Liberte ef the Clergje, giuen vato them hay the lawesoftht 
Reahne; {li 3ibens 5, TEES LEY 


$4; 
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thereof, is.no' more but thus, worde by worde ; viz, eAm 
ther cauſe of diniſion, for that drners ſuites haue bene taken cx offi 
cio; ſo that the parties hare not knowen, who. hane accuſedthem: 
and PREY hane bene cauſed to: abinre m canſe of hereſy, 
ometime to doe penance, and to eat ſummes of "6 
peri whicd onngen th TH _ 7 wi fermcar the 
Officers. Therefore the fault that hee then found, was notthe 
very proceeding of Office ; bur for thar it was handled inſuch 
ſort, thatthe partieknew-noe who gaue the information, which 
he calleth Accuſmg; and: for that it was in cauſe of herefie: be-. 
ing a crime of farre more important danger to the partie, thei 
any other offence Eccleſiaſtical : yet nor challenging the very 
procecding thereby for ynlawfull, but as being (with ſuch cit 
_ cumſtances) ſome cauſe of d:w/ion betweene the two fates; 8 
he ſurmiſed. The ſoundnefſe of which iudgement Iminde nd 
hereto examine, p96 
The Note-gatherer vrgeth further, that the Popiſh biſhops 
were PRs king Edvard the fixt his time, by eAccuſation 
or Preſentment; though (as it ſeemeth) heekbowerb ny 
GL whether 
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who proceedingsin Cons Eetleſlaſlicall. ro9 
taker of them. Burwhar Fchey atthat_ time bad behe pro« 
dd wich otherwiſe thenof . Wouldechis prooue all 
eding of Office to be contrarie to the lawes of England; 
kich'is his drift and purpoſe ? Yerlhaue oftenſhewed afore, 
ut Preſentment is a preparatorie courſe peculiar onely to pro- 
ding by ſpecrall enguirie of office. But for plaine proofe in fat, 
utchey were 1n pans rn, rabey key officto Indicum; 1 re- 
meme cothe'aCtes inarciall of their deprivation yetremaning, 
xdtothat alſo which T haue written 1n a certeine chapter of 
xethird part of this booke, . 
Heere it will not be ynſeaſonable to admoniſh the Reader 
acefor all of a palpable * miſtaking both of the Note-patherer 
dTreatiſour ina materiall point ;- who by the whole courſe 
ftheir writings and titles of their bookes , ſeeme to imagine, 


oceeding ex Officio to fignifie nothing els, then miniftring of 


y oath to the ſufþefted partre in a canſe criminall : Whereas (in 
iettuerth) 'there may be ſome wang. Office, though 
atoith be not at all vrged or vied ;:yea and where ito 

&to be impoſed, though it were vrged. Like as on the con- 
we fide, there may be proceeding euen by way of eAccuſa- 
#,where the oath may and ought to be exacted for the par- 
epurgation :perhappes burthened by great probabilities, yet 
xbeing ſo-pregnanr, as to conuict him... And therefore wich= 
tallcolourof reaſon, and ignorantlic doe they and ſome 0- 
es; (asthe late Peritioner to her CMaieftre) confound pro- 
«ding of Office, with miniftring of an oath, being but one A& 
eteof: which is in deed ſometimes, but not alwayes, no; nor 
talonely yſed in that courſe of proceeding. Neuerthelefle, 
king it whether way they luſt, the ſayd Popiſh biſhops were in 
th proceeded with of Office, though denomncedby certcine, 
d (as is expreſlie ſet downe of ſome of them) were vrged, 
d did anſwere the Articles obieed ypon their corporall 
tber; which (by lawe) they needed not, and therefore (as it 
likely) would not haue done, if the Denmiciatonrs had beene 
ies, | | 
Toprooue this courſe to be againſt law, he allegeth alfo out 
abooke made * by D. Parker \ometime Archbiſhop of Canter- 
Mtheſe words; viz. The very front of her Graces articles (mea- 


ning 


: Aduertiſemene 
ofan crrour,, 


2 Defence of 
Prieſts marria- 
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x70 Ay Apologie of certeine  Chay.r, 
ning Queene Marie) chargeth the eccleſiaſtical Ordi 
in:execution the Canons aud Eccltfiaſfticall Iawes , none other 
fuch, as were vſed m the time of king Henrie the eight, « Andcen, 
mandeth alſo moreoner, that thoſe ſhould no farther be put in exe. 
cation, but as they may ſtand with the lawes and ſtatutes of the layd, 
What then ? Ergo, all proceeding of Office (though conting. 
allie praQticed in ſundrie matters in both their reignes, with. 
out contradition) u contrarie to the Lawes of the Reatme! 
Truely, if there be one method of found reaſoning (as Rany 
holdeth concerning teaching of Artes) I would be forie thi 
kinde of diſputing ſhould be it. For I haue nor bene-taughs, 
nor ſhall cer learne (Ithinke) either to reaſon thus; ortopy 
ſuch Emtbymemata into true Syilogiſmer; wiz. Such Canons 
were then tobe put in oo might ſtand with the pie 
the Realme. Ergo, proceeding of Office « contrarie to the lava 
the Realme. | 

His laft allegation (falling mto thisplace-to be diſcuſſed) 
that he bringeth in maymed alſo, to prooue this proceedingto 
be againſt the lawes of England, is out of one ofher CMurthn 


, Iiandion, 50. Ininnftions, " eAgainit ſlanderom and infamous rordes, whichis 


thus verbatim : viz, Her Maieftie ſtraitly commandeth all ms 
ver her ſubiels, to forbeare all vaine and comentions 
in mattersof religion : and not to vſe in defpight or rebuke of ay 
perſon, theſe conmciou wordes , Papiſt or Papiſticall heretike, 
Schiſmatike, or Sacramentarie ; or ay ſuch like wordes of rept: 
But if any maner of perſon ſhall deſerne the accuſation of aw ſuch; 
that firſt be be charitablie admoniſhed thereof: andif that ſpalmt 
amend bim, then to denownce the offender to the Ordinarie, or toſomt 
higher power, haning authoritie to corre the ſame. Butwhat(l 
pray)can be gathered hereof,more then a care to reteine priuate 
perſons in «charitable courſe, one towardes another, without 
reprochfull wordes, vpon any differences ofopinions ? Or doth 
this reach tothe abrogating of any courſe of proceeding ? Ny, 
rather it doeth eftabliſh it, ſeeing vpon Dexanciation (which 
heere mentioned) proceeding of Office may be grounded, but 
not eAccuſation, | | | 
But the Trearifer faith that bcereby the ſame man is Iudge Of 
Azcuſer : which «s contrary to the poly of this Readae hat ju 
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Wha proceedings in Courts Etcleſraſticall, 117 
wan Accuſor tobe a witneſſe nor an Enditour to be a Tnror for trial 
. Ianſwer,thatthe firſt is yntrue, For that which ope- 
neth way to the Iudges Enguirie.is holden (by Lawe) as the Ac- 
,andnot the /xage, Touching the ſecond, I haue ſhewed 
ourof atutes, that witzeſſes be called Accnſors:thereforethar is 
not contrary tO the policie of the Realme : and yet is it contrary 
oCiwilland (ano Lawes, For the thirde; if his reaſon a mils 
begood,then is the /xror as a [rdge, and the Enditonr as an eAc- 
mſour, And in deede what doe their affeRtions differ ? and yet 
whatmore frequent then for an Exditopy to giue in evidence vp= 
onhis othe; or for one /xrowr ypon his owne knowledge,to get 
a1 Enditement found? Therefore for a witneſſe, to be a kinde of 
Accnſonr; and an Accnaſourto be a kinde of Indge , is not contra- 
ylothe policie of this Realme., 
. Hitherto in anſwere of allegations, and obicQions made a- 
gainſtproceeding of Office, and brought for proofe of ſome con- 
ratictic,ynto the Lawes of the Realme. 


CHAP. XIII, 


| That the Enquirie ex Officio again Crimes , z allowed bothin 
Ciuill or Temporall Conrts and in Eccleſiaſtical alſo , by the 
two Lawes Canon azd Ciuill. 


= O proue that the Caron and Cinill lawes both, 
g doe allow of the courſe, I ſhall not neede to 
ſand long : becauſe ſo much hath bythe way 
Y very often, ( though hitherto not of purpole) 
bene declared. To alledge therefore for the 

— former once for all , it #5 the * common opinion, , ,1q . < 
that by the Canons, Tnages E ccleſraſticall may indifferently m euery felicis $.fin.de 
Grime being within their Turiſaittion , proceeds ex Officio, for the = » fuctroe 
wmmon benefice. And ( as was vpon another occaſion alledged qualiter & quan. 
tote) * when the E nquirie is made to the purpoſe of corretting far the ies. — 
ſulerhealth, and not of puniſhmg,the Tndge may proceed ex Officio, of preg 
ugh no fame were precedent, And againe; * when an Enquire , Angel.in "wp 
made of any Crime committed againſt the Maieſtie of God, as he- fin. Auh.quom. 
"ee blafphemie,efc. the enquirie is of validitie though it be without *P* pil, 


th ſolommities of place,timezG c, 
"ma = 
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By the Cinil Laweitis ſo allowed of, as itiscalleda 

ding per Nobile Indicis Officrum, In the olde Common wedle 

Rome , what was more viuall with their great Magiſtrates then 

habere queſtionem,to make ſpeciall equirzes and trials of ſuppg. 

* Linlus ib. 39, ſed offenders? one or twoin ſteade aooy may ſuffice, L,Pof. 
humins the Pratour had Tarentum aſſigned wnto him for hi Prg. 

mince; and there he made ſenere Inquiſuion againſt ſuch Shephearly 

that had confjired and lincked themſclnes together , and mate al 

High wayes and Commons ( by their robberies ) moit dangerown 

be Saſſed, Of which ſort of perſons hee thereupon condemned ſeu 

s L-12.fde thouſand, Thoſe Magiſtrates that * were called e/£ailes, had aw 
err thoritie by therr Office pon a ſummary knowledge had of the cauſe 
x2, dedecu= (ſuchas is vſed in Pie-powder Courts here) to breake all vnlanfal 
OS, meaſures,to oxerthrowe deſtroy,and marre falſe and corrupted wares, 
and to puniſh thoſe that offered them to ſale : yea and ſomerimes1l. 

ſoto beate with roddes. This proceeding was ſo well knowen 

to all in thoſe times, that Tertulliar an auncient father of the 

Church doth put the Emperoxrs to whom he writes, in mindeof 

3 Tertullian.in their owne lawes, whereof he there vrgerh 3 execution, [f [be 
Apolog-c2% 8 ot deceined (ſaith he) the Cinill Lawes doe commannde, that male 


+ Terrullin, Andagaine+*in anotherplace thus : Nulla lex vetat diſcnti,qud 
bidc.q. prohibet admitti, Whatſocuer any Lawe forbids tobe doneg(- 


« Cloflinl.z, Andalbeitthe®gloſle ſay , that ordmmarih( by that Lawe)ttr 
bo _—_— Tndge proceedeth not ex Officio : yet by reaſon ofthe ſtrait courle 
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wdgeth cuen an eAccnſour not to be wanting in ſuch procees« 

dng,for that * im enery Crime , Fiſcus eſt Accuſator the common + Proc. Millet, * 

mereſt is the eAccnſowr: and it is ſo farre from being a courſe » Angel de ma- 

difallowed by that Lawe , that * ( albeit there were no ſuch cu- \&.ver. _—_ 
eatall) yet there be very many caſes wherein by the very ex- Aug, inaddit. a. 

noſe di5poſition of that lawe , the Indge may proceede ex Officio, 13 viquead 

Nay itis thus teltified by a great La wyer,that 3 in any caſe what- 3 To.Andr,in 


wer even by the Cinill lawe,it ispermitted to the Indge toproceede pe ac —rhend 


of Office, and ſo by way of Enquirie, : $.quando 

And this is recejued, not onely in publicke and popular miſ. TT 
d&meanours, but alſo in priuate offences, For * in theſe ( without 4 Decius cond, 
either complaint or Accuſation ) the Indge may proceede of Office > og 
h way of Enquirie, eAlbeit the Lawe ſet not downe for ſuch , any 9inio. 
certaine ( either corporall or pecuniarie ) penaltie ; for then ſuch an 
ofendowr is paniſhable , by ſome extraordinary penaltie, The reaſon 
ofthis proceeding in priate Crimes is the very intereſt,that the Come 
nonwealth hath,to hawe ſuch offences puniſhed, By reaſon of which | 
common intereſt, 5cuen where there is an Accaſer , yetifhee be * pr yon 
emethe Iudge ex Officio may proceed and go on in the canſe. And nonpotlune, 
ſoitis obſerned by common pratiiſe,in Cimill lawe Courts, The like 
to be ſaide when the partie wil collude with the ® malefaQtour: 5 Barolusinl, 
forif he that was robbed will collude with the thiefe, and ſay hee was Was gangs 
wtrobbed: yet if there be likelyhood to the contrary, the partie is not 
beleened,but the Indge proceedeth ex Ofhicio,quia intereſt Reipub. 

iri furtum. 

Touching the penaltie due,vpon ſuch proceeding, ſome wri- 
tersholde, that 7 the ordinarie paine appointeaby Lawe, is not to be 7 DD.ine. qua: 
ifiited pon proceeding of Office. Bur they alſo make theſe ex- accur, © 
ceptions : yiz.that this doth not holde, * where the Crime is n0to- s 1,qc.in da, 
rms: nor ? where the defendant wpon the enquirie confeſſeth the 5 cad, Alex- 
Crime: nor by the *® courſe ofthe (Gill Lawe, For inthele caſes pang pe 
they affirme that the very ordinarie paine(expreſſed in the Law) »» plerique om« 
may beimpoſed, Bur itis aſſured, ** that by Cuſtome at both theſe 75D. . 
Lawes not onely a milder paine,but the very ſet paine of Lawe it ſelfe 5 fn.qu,qg, 
mg be infiited,cuen when a Indge hath proceeded of Office. 

But here ſome may obieR, that thoſe Lawes do ſeeme ſome- 
times to require an eAccuſer. It is true : but neither alwayes, 


dorofneceſlitie, as hath bene opened, And it is ſhewed afore, 
| Qq 2. "a 


? 6,qualirer 3: 
el.2, 


accuſar, 
2 Bartol, +» 
congruit, ff,de. 
Of.przſidis, 


$ Specul,Mar- 
ran,de Inquiſit, 
nu, 39, 

4 Ibid,nu.48, 


 Decius con- 
filio 342.nu.8, 
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thatpublike intereſt ſands in ſeede of an eAccaſer. Likewk 
the * Lawe accounteth fame precedent to be a kinde of Accuſe, 
And where fame wanteth , other * preſumptions, and Indicia w 
enidences are (in this behalfe ) equinalent vnto a fame, 

It may further perhaps be vrged, that by Cizill lawe,this Ex. 
quirte ex officio,is counted an extraordinarie remedie, If it were {g 
admitted tobe , what would this auaile thoſe, that oppugneit 
ſimply ? for the rule is, /6s ceſſat remedium Ordinarinm , ibi de. 
curritur ad extraordinarium, And it is not holden, nor 1s other. 
wiſe likely, if a partie will ſeriouſly and with effte& proſecute, 
but that the Ordinarie Indge will ceaſe further todeale therein, 
ex officio : yet it is alittle atore ſignified, that by reaſon of ſuch 
generall cultome, this Enquirie ex officio, is become, euen bythe 
Cimill Lawe, tobe an Ordinarie remedic. And beſides thatcy. 
ſtome; whereſoener * Enquirie of office ts ſpecially permnted eitherby 
Lawe(as in many caſes) or by ſtatute,there it i as ordinarie areme- 


die as eAccnſation, And by the Canon Lawe, it 1s abſolutely as . 


ordinarie remedie. 


I haue alſo heard it to haue bene obieRed againſt this courſe, 


that badand infamous perſons ſuggeſtions haue bene accepted, 
Ifit be ſoit is but the fault of perſons, not ofthe Lawe, Andifby 
an Appeliation from any ordinarieCourt,this point come to ham- 
mering; it wil not be found abſolutely iuſtifiable, yet experience 
teacheth,thatnotonely Re/atowrs (that be infamorm and badper- 
ſons) be in ſome caſes admitted by the Lawes of this Realne, 
but ( which is more ) they arepermitted alſo to be witneſſes. As 
both infamous perſons, and choſe that be partakers with the ap- 
peached in treaſons,murders,and felonies: which is permittedin 
fauour of the Prince and common wealth, in deteſtation of ſuch 
orieuous crimes,and forthe yery nature of the crimes,whichare 
( forthe molt part) ſo perfourmed; as none honeſt perſons, but 
ſuch as themſclues,are or can be privie vnto them. 

Vpon the ſame grounds,the Ciail Law alſo admitteth thelike 
witneſſes. Therefore is it teſtified to be *the common opinionof 
writers in that Law,that for the horriblenes of ſome crimes, witneſet 
otherwiſe diſabled in Law,may be receined,as in hereſie and in Tred- 
ſon. eAlſo when the trueth of the matter cannot otherwiſe beehad: 
therefore the rule 1s,that when the fate is of ſuch qualitie, that " 

witneſſes 


SES. 


. em @ 3 


wiz. © proceedings inCourts Eceleſiallicall. FIT; 
nels cammot by ary poſſibilitie be had, in ſuch caſe thoſe ſhalbe ad- 
ns that are in other caſes forbiddew by lawe. Therefore none 
oftheſe ,nor any ſuch like friuolous obieRions, will be able to 
aerthrowe this courſe ſo manifoldly grounded both yponthoſe 
omer ſeucrall lawes, andalſo ypon reaſon, 


CHAP. XIIIL 
Ananſwere to ſuch obieflions , as vpon the Ciuill or Canon lawes 
are brought againſt all proceeding of Office in cauſes Criminall 
by the Treatilour andthe Note-gatherer, 


D@e Gainſt all that is or maybe brought out of thoſe 


"i 
\Z 


two lawes for confirmation hereof, the Treati- 
, ſorr rather exclaimeth , then obieRerh; that 

\ they are ſtrange /awes, ſtrange and forreigne pro= 
ceedings; and I knowe not againſt what pre- 
tended ſtrange courlſes,he bitterly inueieth : as if 
nothing that 1s yſed els-where in the world, could ſauour of [- 
fice beſides our owne; or might bereceiued amongſt vs, howe 
pt or beneficiall ſoeuer it be otherwiſe, Neuerthelefle,we finde 
nthe bookes of termes and yeeres, many things reported out of 
the Crailland Canon lawes; yea & many rules taken out of them, 
which are there both alledged and allowed of, That ſage and 
prudent Serate,with the whole people of Rome, when of zwelue 
Tables (which conteined the ground of all their lawes)tenne of 
hem were tranſcribed & taken out ofthe lawes of ſundry com- 
mon weales then in Greece: they neither helde itany d1 parage 
their owne Nation; nor in that reſpec accounted them the 
eſſeto be Romanelawes, 

Though it were graunted , that the proceeding of office in 
Courtes Ciniland Eccleſiaſtical with vs,was drawen at firlt from 
thoſe two lawes : yet the ſame or like proceeding, which is vſed 
"0 ſundry temporal Courtes here; perhaps will not be iudgedto 
ave bin taken and borrowed from thoſe two lawes; bur rather 
0 haue bin the very olde originall cuſtome and {mon lawe 
ftheland. Which conſideration (if it be true) mult needes (in 
mine opinion) make much for the approuing of the reaſonable- 
eſleand equitie of that proceeding: when as ſcuerall nations,by 


Qq 3 one 
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oneinſtinQ ofthe light of reaſon , haue ſo long iumped & hine 
yp6one & the ſame courſe; without borrowing it,the one of the 
other. But fr whenceſocuer any of theſe courtes inthis 1id 
borrowed their proceeding of office; ſeeing temporall Count of 
the Realme haue praQtice ofthe like courſe,& thoſe lawesdol. 
low it alſo ynto Courtes eccleſiaſtical according tothe yſe even of 
ſo many hundreths of yeeres, as this Nation hath bin Chriſtian, 

+ Vide pream, therefore theſe * proceedings ought not now at lengthto beac. 

fat.25 3-621, counted either forreine or as from our policy, but rather 
our owne homebred Enghſhlawes,and her Maieſties lawes eccle. 
fiaſtical,as they be often termedin actes of Parliament. It istrue 
which is ſaid out of the Crnillaw, Eanoſtrafacimmu, quibus aufly. 

2 1,x.C.de Ver, ritatem * noſtram impartimur: Thoſe things we make ours, vp 

lure emendando, 1yhich we beſtowe our authoritie, whether expreſly, or by implice. 
tion,vpon long continuance of practice. 

The Note-gatherer to the intent to proue (as may be gathe. 
red)that the Cizr[lawes doe diſallow this proceeding, faith: t# 
to be proned phat the Pagan Greekes and Romanes,ordmarily vſed In 
crimmibus violate religionts , no ſuch maner of proceeding, but Þer 
accnſationem. 

Itis warely ſaid by him,that iz z to be proxed; becauſe as yet tis 
not done. But if it could be proued,that they vſednone other(the 
contrary whereof 'is madeapparant)doth it thereups follow,that 

. we may not;or that al other courſes beyniuſt? or if they vſcd not 
any other , then Accaſation ordinarily; that therefore'they yied 
not proceeding of office at all ? or if not in that one crime vole 
religions; that therefore in none other crime whatſocuer? 

Vnto this Chapter are many of thoſe quotations to berefer- 
red, which the Note-gatherer hath muſtered and thronged toge- 
ther in his firſt title, which is this, viz, teſtimonies ont of the aunti- 
ent fathers , that doe miſlike the proceeding ex officio, and othe nont 
vſed. But like as many of them be altogether mutes, bothin the 
one point and the other : ſo ſundry of them that are compelled 
to giue cuidence andto ſay ſomewhat; doe not once mentionan 
othe; yet happely ſpeake ſomewhat of Inquirie or eAccaſatio, 
Yea, and his maine concluſfion,which he propoundeth ynto him 
ſelfe in that titleto prooue, reacherh no further, nor is otherwik 
then thus: [ngquifitioab imperatoribus probibita.Such ofthem there- 
fore belong to this diſputatio,Bur this concluſion ofhis might de 
ooh — ns PINT POLY GELLER © Re 
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wr, proceedings in Courts Ecchſpaſticall, Try 
m6; and yet neither the parties oathin a criminal{cauſe any whir 
inpeached;nor all proceeding of _ thereby diſallowed. Ne- 
xenhelefſe whether all proceding by enquerie be prohibited by 
the Emperors ſhal appeare. For 1 mind here to examine euery of 
pisquotations falling into this place by peece-meale, In that his 
on out of Exſebixs 3. booke and 3o, Chapter, no matter 
(ounding to cither of theſe wayes) is conteined: buthe writeth 
there of S. [gnatizes. Likewiſe in his 4.booke.8& x 3.Chap.nothing 
ptouched,but of Polycarpm. And in the 17.Chapter ofthe ſame 
booke, no more. For he only mentioneth there the writings of 
mu Martyr." Panins Diaconus inthe place by him quoted, but * Paul.Dizeony 
wtalledged (for he alledgeth no place at all in that whole title) q0;12in vs 
faith thus : 7 r7aianns the Emperonr writ backe to Plinins Secundus, 
(Iriſtianos pro fide nullatenus inquirendos:that Chriſt1as for that they 
lekened, ſhould not at all be enquired after, or ſought for. To the like 
effe&t Tertullan * ſaith in Gon place by him "rode Traianns * Ternl.Apolog; 
reſeripſt hoc genus inquirtdos quidem non eſſe; oblatos vero puniri o- ©*: 
ay Traies by hrreſenp Leaked £5 kind of men ſhould _— 
br enquired after: but being offered or hit upon ſnould be puniſhed, 
tis manifeſt therefore hereby,that albeit in ſome fauourtothe 
Chrifias (who he ſaw ſo coſtantly & in ſuch multitudes, litle lefſe 
then to offer theſelues ynto death for profeſſio of Chriſt) he co- 
manded, that they ſhould not of purpoſe be enqwred after and 
fought vp,which is done by general enguirie,& not by ſpecal:yer 
notwithſtanding neither the one exquirie , nor the other was by 
tim codemnedor forbidden, For ſþecia/ enquirie is not ſpoken of 
there at al:8 generalenquirie(as I ſhewed avout of Duarenns) 3 2,par,e,y; 
bhereby plainely eſtabliſhed; inſomuch as this courſe (being 
bunowenewly forbidden) doth proue, that it was lawfull an 
lavſe afore : and being but cocerning Chriſtians only,it argueth 
that al malefaRtors beſides, were ſtil(as they had bin before) er- 
quredafrer , and d:ligently ſought vp, the lawe Cizillbeing left, 
wit was afore, But how lawfull & expedient Tertallian thought 
enguirie to be (if the Chriſtians had bene malefaRtours in deede, 
uthe Exyperor & other heathen then held them) the next words 
following + conteyning his iudgement touching that decree) doe 4 Tertul, Apolog, 
Plinely ſhew, Oh (faith he) what a decree is this, that neceſſarily ***" 
merthroweth & confonndeth it ſelfe He denieth that they are to be en= 
Ared, as holding them innocents; & yet appoints the to be puniſhed as 
malefattors: 


x Tertul, Apolo, 
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malefaftors: he ſpares them, and is cruell towards them: he winke, g 
them,and yet doeth pnniſh them, How falles it out (0 Emperonr ) that 
thou entangleſt thy ſelfe by thine owne 1mdgement?Si damna; cm ny 
& inquiri? If thou condemmeſt them, why doeft thou not alſo vſe en. 
quirie againſt them? If thou wilt not vſe enquirie towards them, why 
doeſt thou not quit them, as guiltleſſe ? Through all thy Prouinces, for 
ſearching vp of Robbers, Militarisſtatio ſortitur certame ſet ſoulti. 
ers(called Stationary Jare by lotte aſſigned:and againſt traytour; qu 
common enemies enery man ts as largely amthoriſed, as any ſuch ſoul. 
dier ,Yea,and [Inquiſition doth reach alſo vnto Complices and conceg- 
ters. Then belike of all other onely a Chriftian may not be enquired a 
gainſt, and yet be may be offered unto puniſhment, 

Hereunto alſo Cd that, which the ſame auncient father 
writethin that booke afterwardes , and is alledged by Nicephy. 
7#4 in one of theplaces " that are quoted by the Note-gatherer: 


c.6.Niceph.li.4. ſo farre is it from ſeruing his turne any way. What wninſtice then 


Cap-12, 


The olde Ciuill 


lawes appointed 
enquiries. 


doe ſuch Indges to vs (ſaith Tertullian )which make enquiries aloh 
againſt vs, and that wickedly, wninſily, and crnelly? Whom Veſpaſus 
11 albeit a conqueronr of the Tewes , keronchyten 2 not to be ſtraitle 
watched: For wheſ ſake,Traiane in part diſanulled the publike law, 
in that he forbade Chriſtians to be enquired after : and whomneithn 
Haarian (albeit he was a moſt curious ſearcher into allmatters) mt 
he that was named Pius, would allowe to be perſecuted, 
Yetifthis prohibition of Traiaze had bin ſo to be vnderſiood, 
that ſpeciall exquirie ſhould not be vſed againſt Chriftians: hoe 
licle neuerthelefle this would make forthe abſolute condemns- 
tion ofall proceeding in that courſe,may appeare by the like de- 
crees, which were alſo made by Emperours in fauour of Chriſti 
ans, that they ſhould not ſo much as be accaſed.For the ſame fa- 


> Tertul,Apolog, her elſe-whereſaith thus: * Tiberins Ceſar perſiſtedin his opinion 
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3 Niceph, li.q.c. 
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and threatned great dangers to all Accuſers of Chriſt1ant. Nicephv- 
rw likewile,in the nextaforefaid place, 3 alledged by rhe Note 
gatherer himſelfe, thus writeth out of T ertalliar : That CMarcw 
eAntoninus the Emperonr, after that the Chriſtian Legion in great 
diſtreſſe of his whole hoſte (being readie to periſh for thirit) hal 
by prayer obteyned a ſhower at Gods hand; did appoint a fearefil 
kmade of death to all that woulde inititute eAccuſation againit 
any Chriſtians, | 2 , 
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. Tothe ſame purpoſe both Exſebixe, * and the ſayd* Vicepho- 
mw, doe write in two places (quotedalſoby the Note-garherer, 
xifthey ſerued his purpoſe) out of e Antonin his edict, My 
faber(1aith che edift) did decree, that thus ſort of men ſhould not be 
roabled, except they commit ſome crime againſt the Romane en. 
pre. And therefore, if any ſhall h:reafter dare to trouble or impute 
crnme 0110 any Chriſtian, only for that he ts a Chriſtian; let him that 
i accuſed be acquited ; albert he be found indeed tobe a Chriſtian, 
Int let him that accuſed him be duely puniſhed, as he hath deſerned, 
Now becaule jn fauor of the Chriſtians, theſe ſcucrall Empe- 
rr; did command aſwell that they ſhould not be accaſed, as 
Traian did that they ſhould not be enquired after & ſought vp: 
ſhall we therefore hereupon gather, that neither acc#ſatronnor 
7 50 mightbe vſed by the law of the Romaves againſt any 
nd 
liked of both thoſe proceedings, and ſo (vpon the matter) con- 
&maed all proceeding & puniſhing of any offenders wharſoe- 


 Enſeb 1, 4.c, 13, 
2 Niceph, li. 3+ 
c.28, 


ers? orthat theſe ancient fathers (which report the) mil- 


ver? But if this be moſt abſurdly —_ ; then conſequently. 


ze theſe his allegations friuolouſly and abſurdly alleged, to 
proue, either an abſolute or ſimple prohibition, or any miſlike at 
alofproceeding by enguirie and of Office againſi os, 

In Dion Caſſms (whomjrolike end he quoteth) thelife of the 
Emperor Nerna is not found. In Dion Nicensabridged by Xiphi- 
la;,3 theſe words be read in the life of Neraa, which it may be 
he meant, Toic N dw 7 dowelas, fr indiuuxs fie xartmg aan mrs ountyu pot; 
The emperor would not permit the reſt,to accuſe certeine per ſons ei= 
ther of impiety, or of [ewiſh profeſſion : by which terme the Chriſtian 
rliojon is thought to be meant. What? Becauſe he forbad cer- 
tineto be acnſed of thoſe crimes, doth it hereupon follow that 
 eguirie of Office (which is a ſeuerall courſe from accuſation) was 
wholly miſlliked ? This might therefore with ſome more colour 
(conſidering that which followeth) haue bene brought againſt 
tecourſe of proceeding by accuſation, and yet impertinenly ec. 
touph alſo, For in the ſame place #itis recorded thus : mpez5c 24- 
Mines i muxhon,cn 7% mivras mirmun xa peire No ſmall tumnlt was ſtirred 
Wherenpou for that enery one did accuſe whom he liſted. 

There remaineth yer one quotation to be ſpoken of, that is to 
dereferred to this place, which he bringeth out of Exſebrms 5 and 

Rr Nicephoras; 


3 Xiph.in Nerua. 


4 Ibidem, 


5 Euſeb.li.4, £. 9» 
Niceph.li. 3-E. 37» 


120 An Apologie of certaine Chad.r, 
Nicephoria; where Adrian the Emperor thus writeth ynto 26, 
ratings Fundanus, If the men of that pronince in inſtification of thy 
requeſt can bring and affirme any thing truely and Plaml ag ainfithy 
Chriſtians, whereby before the tribunall ſeatby due conr(e of indye. 
ment they may be connifted : then let them onely bend themſeluety 
that purpoſe, But I can by nomeanesendare it, that they ſhould by Ju 
to akond von theperttions and out-cries of the multrtude, But 
this hath no kinde of ſhew,cither againſt Accuſation or Enguiry 
of Office. For it condemneth only the mercilefſe andcruelliniy. 
lice of ſome Deputies; who to gratifie the clamorous common 
people, were contented to execute the poore Chriſtians withou 
any proofs. 

To this place perteine alſo the Note-gatherers allegation 
xc qualiter& *outofthe Canonlaw : yetthey are ſo far trom impugning pro. 
quando. <-2-4e ceeding &yway of Enquirie, that they do very eſpecially eſtab 
abolendam.& c, it, Which though he be not ignorant of, and being ſoplaine, 


— cannot difſemble : neuertheleſſe he doth ſumme them, & with. 


Conn" to thecontrarie; whereas all eccleſiaſticall I 


in 6, him,that thoſe Cazons both are and ought to be obſerued, ſofir 
asthe ſtatutes ofthe Realme doth warrantthem; ſauingn ſuch 
points as himſclfe hath miſreported them. For firſt, where aBj 
| ſhop (as was then for the moſt part vſed, but now by longpre« 
* Panor.d, c, ſcription worne out, which preſcription *is alſo of yaliditic and 
Cm force) didinall weighty matters perſcrmtari diligentins cauſan 
coram eccleſie Senioribus : that is, examined the before hisChap- 
ter, or {o many of them as would be preſent ; this he peruenteth 
thus : canſaperſcrutanda ab eccleſie Senioribus : as if from the Ce 
ox law he could hammer vs out the Lay elderſhips, that be dret- 
med of; andcould makethem in every pariſh the Indges ofthat 
which was onely done by Biſhops, coram, in the preſence ofthe 
Prabendaries of the Cathedrall Church, but not by them. 5e- 
cond!y, whereas ny in proceeding againſt a Pre/ate it is requ- 
red, that the exceſſebegrrenons; this he doth make generalland 
indifferent toll enquiries againſt any whomſoeuer, Thirdly,lt 
hath forged of his owne head beſides the textthere, chat to it 
entent of degradation, a Indge eccleſiaſticall may not proceedbyn 
of Inquiſtion but by accuſation onely, 


tem.de hzreticis. all affirmeth (though vneruly) that the alta proceedings ar. 
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| Andfor ſpecificationof ſuch contrarietiesas he ſurmiſeth to 

hein byſhops proceedings againlt thoſe alleged Canons, he firſt 

yt; that their oath 55 not abiurationts or purgationts, Itis true, 

that beſides theſe two, ſome oathes which they miniſter,are ve- 

ritatis dicende, vwpon the crime exquired of. Which oath one of 

hisowne Canons by hum quoted, might haue taught him, if he 

hadread it ouer.. viz. * Coram Inquiſitoribus inrantes, tam de ſe, o_—_ 
qui de ali, ſuper fatto hereſs dicere veritatem. Wfthen in hereſie, barer.ins, 
muchmore in other crimes. And in truththere is not one word in 

ay ofthole Canons tending toreſtreine al othes vnto abiuration 

&pargation alonezas to any thar liſt peruſe them, wil be manifeſt. 

Thenext contrarietie vtto them he aſſigneth, *forthat Orde- * c.accuſatus,de 
ies and Commſſioners eccleſiaſticalldeale by way of Enquiry in 0- Vinnie 
ther matters then herefie, Heerein hee childiſhly miſtaketh his 
booke; and yet will he be dealing in matters, wherein he ſee- 
nethto me,to haue no inſight atall,howſocuer (perhaps) hedo 
fatter himſelfe otherwiſe. For no Canomsdoe forbid Ordinaries 
wdeale in any matters crimmall, being of ecclefiaſticall coni- 
lance; nor any others in cauſes duely committed ynto them; 
nhether they deale by the one courſe of proceeding, or by the 
cher, But Inqui/toxrs for bereſie, hauing that matter onely de/e- 
q&edynto them by their Commuſſion, are in deed there forbid- 

&n; that by colour thereof, they ſhould notreach out their au- 
tboritie, ynto matters no way touching the crithe of hereſie. So 
tattheprohibition there,is for matters that are out of their Con- 
miſo; and not for any maner of proceeding. For they may not 
(eale in matcers, thatare nor committed to them,any more ypon 
dceuſation, then they may do by way of Tag. d | 
' Thethird contranery ſurmiſed by him to be in Brſbops procee- 
Wings againſt the Canons is; that they ſuffer not publication to ? = "I 
dtemadeof the witneſſes depoſitions : which is a meere{lander, I 
without any colour of truth. Neuerthelefle, when by publication 
of the witneſſes names that haue depoſed in matter of here/e, 
geat perill might grow vato them through the friends of the 
mpeached,or otherwiſe : inthar caſe only. the Canons (with cer- 
tine moderation and cautions) do permit (vpon the Iudges dif- 
cetion) the names of the witneſſesto be ſuppreſſed from the 
&fendant, and to be kept from being publiſhed abroad ar all. 

Rr 2 Thus 


x Gene.z3s.V, 
24-& 25» 


» Gen.44.V.s, 
6,7,3,9,X 10, 


3 Num.s.V.c2,; 
& deinceps, 


4 Veiſ,14+ 


s Veſts, 
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Thus much concerning obieQtions made by the Treatiſer 


Note-gatherer out ofthe Crilland Canon lawes, againſt all pro 
ceeding of Offfce with offenders, | 


CHAP, XV. 

Enquiry and proceeding of Office, without an accuſer, and ground} 
| wpan ſome other of the meanes (afore) proomed ſufficient toeny 
into (uch enquiry,is approouedby ſundry examples of Scripture, 

PS>Þ Or proceding againſt crimes by enauiree, and of 

NJ 0& Office ſometimes vpon the denwnciation of one, 

LY lometimes ypon fame or heare-ſay, ſometime 

g. Vpon notoriouſneſſe of the fat, and ſometimes 

9 2 vpon 4 ſufpicios onely conceived ; but (ill 

+ SELLS withoutpartre to accuſe and proſecute; we finde 
diuers not obſcuretraces in the Scrrptare it ſelfe, 

Vader the law of nature, when * one tolde [dah prince 
head ofhis familic (andtherefore a magiſtrate) that Thamar his 
daughter in law in her widowhood was begot with childe, a 
that mans onely' xe/ation without further accuſation, and 
the notorious enidence of the fact, of Office he gaue ſentencetha 
ſhe ſhould beburned, "3 "ER 

When /oſeph* had cauſed his filuer cup to be put in Beniamin 
ſacke, &had ſenthis ſteward to fearch them all, who alſo char- 
ged them with this theft, and vpon — ſuFicion only, did 
enterto an exquirie, and to make further ſearch : yet there was 
none ofthem that appealed to the law of nations,as if they were 
vniuſtly dealt with, hauing none accaſer, but ioyned iſſue with 
him, and flatly denied the matter, YG 

Ia theerial of3 ielouſy vpon the only ſ#ſþicion of the husband, 
(though ſomthing be extraordinary therein and ceremonial!) yet 
by thatexquiry of the Prieſts (to the apparant great perill of the 
woman if ſhe were faultic) we may nore this part of juſtice in 
courſe of that judgement :viz. that there 15 none accuſer or pate 
ty,that pretendes he canor will prooue it, For of the husband 
(who findes himſelfe grieued,and therfore onely denounceth her 
tothe Prieſt) it is ſaid, this enquirie(ſhall be made, becauſe *the 
ſpirit of ielouſie is vpon him, It is alſo there faid to be done, when 
5 the ſine ts ſecret,and the husband knoweth it not, bur only fu- 
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h it:e when there #5 no witnes againſt ber nor ſhe taken in the 
war: and therfore ſuch,as itmay not be intended the husband 
hecomes the accuſer, pretending to make proofe of the ve 
a: yer nevertheles it is teſtified there, that for bringing her to 
{dangerous an enguiry & trial,the* huſband ſhall be free from ſmne, * Tid.V.31, 
a man bee entiſed ſecreth to [dolatrie, by him or her that is 
lereſt and neareſt ynto him ; God commandeth thus in this 
caſe :* Thon ſhalt not conſent unto him, nor heare him, neither ſhall* Deut.13. V6, 
thine eye pitie him, nor ſhew mercy, nor keepe him ſecret : but thou 70,9,10. 
ſult even kell bins, thine hand ſhall bee firſt vpon him to put him to 
lath, and then the hands of all the people, and thou ſhalt ſlone him 
with/ſbones that he dre. In that ir is here ſayd, T how ſhalt not keepe 
him ſecret,c5- that the hands of all the people mnſt be wpon hm, it ap- 
jeareth y the iudgement muſt be publike, 8& not done by priuate 
athotitie alone: # enery one that (by vſurpatio)taketh the ſword, Mat.26.V.52, 
bulpereſp w1th the ſword. Then, if this iudgement mult be pab/ike ; 
where is there any Accuſer? for he that reucileth and denowncerh 
15a witnefle;in that his handmuſt be pon him, according to that 
aher part ofthe law,viz. The + handsof the witneſſes ſhalbe firſt po * Deut.17. V.7, 
hiwto kill him and afterwards the hands of all the people. Nay,how 
anſuch an entiſer poſſibly be condemned, exceptit be vpon his 
owne examiration; and ſo by courſe of enquire, ſecing 5 one wit- 5 Nomb.zs. 
wſe ſhall not teſtifie againſt a perſon,to canſe him to die ? j thathere 3:32 17.%,6, 
whaue in Gods owne law a iudiciall courſe, in a capital matter 
adſecret,in{ittured vpon one priuate mans denwiciation : who is 
bharefrom being an Accuſer prope: ly taken,that he is a witnes: 
ndthefinne to be found out by courſe of eyquirie vpon the par- 
tes owne examination; inſo much as there can bee (in this caſe) 
boneother way of conuiRtion, 
Likewiſe in the ſame chapter,itis preſcribed thus: that *ifthow 5 Deut.13,9,13 
hilt beare ſay (concerning any of the cities, which the Lord thy God "311415: 
bath given thee to dwel in) wicked men are gone out from among you, 
eubaue drawen away the inhabutants of their citie, ſaying , Let vs go 
udſerne other gods,whichye hane not knowen : then thou ſhalt ſecke 
admale ſearch,and enquire diligently : and if it be true & the thing 
maine .thonſhalt enen ſlay the inhabitants of that citie with the 
the of the ſword : deſtroy it wtterly and all that is therein, & the cat- 
lelthereof with the edge of the ſmord : where we plainly find, dili- 
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x Deut.19.V.4,5 


2 Deut.22. V.22. 
3 Ibid, V, 28. 


*loſu,g,V.22, 
23+ 


9 Tolu,22,V.11, 
Kc, 


023,Rep. 3» 


7 AQ,22.& 23, 


124 An Apologie of certaine 
gent enquirie ypon beare-ſay and fame commanded and proſegy, 
red of office euen ynto condemnation and execution; withoy , 
ny mention of Accaſer or proſecuter ofthe cauſe, 

In the ſame booke afterwards, and for the crime ofjdolatie 
likewiſe,it is thus appoiated: * /f *t be told vnto thee and thou hai 
heard it then thou ſhalt enquire diligently : and if it bee true and tle 
thing certaine,that ſuch ol omination is wrought in Iſrael; thenſaa 
thou bring foarth that man,e5c and ſhalt ſtone him with ones ul ey 
die.So that here alſo we haue a fame,or perbaps but the denuncia. 
tion of one man, whereups the magiltrates equrie is grounded, 
and ypon the enquiriethe magiſtrates ſentence(finding the ma, 
ter true and certaine) & the execution of the iudgement;all wih. 
out Accuſer or proſecuter, 

For grounding proceeding criminall without accaſation,ypon 
the »otoriouſneſſe ofthe fact; we haue a courſe preſcribedin hel 
2 words : If a manbe found lying witha woman maried to a mayhn 
both twaine ſhalldie. And 3 againe, If a mar find a maid that iznt 
betrothed,and take ber and lie with her, and they be found, thenſhl 
be gine,e+c. therefore ypon taking in the maner, proceremg vato 
condemnation and execution is warranted, though there bee none 
Accuſer,but onely the witneſſes,that depole it. | 

So the * Gibeonites for their apparant guilefull dealing, falling 
out by their owne confeſſion vpon examination; were condem- 
ned by /oſbxa ynto perpetuall {laucrie, without any eAccuſs 


£107, 


When the 5 children of 1/-ael heard ſay that Reaben, Gad, 


andthe halfe tribe of CManaſſeh had built an altar contrarie to 
Gods word, as they at firſt conceived it : they purpoled to wane 
yponthem ; yet thought good to delegate tenne princes vnto 
them firſt, to take their anſwere and excuſe, So that vpon the 
fame brought ynto the men of [ſ/-ae! (without any ſet Accuſer!) 
they entred into further /ngquiſition & examination of this matter, 
The® propher Eliſha had the finne of Gehazs his ſeruanc diuinely 
reueiled ynto him; and was authorized by God to condemne 
him,& topuniſhhim forit:yet ſought he none other to accuſe hs 
ſeruant, &to obie& that crume ynto him, beſides himſelf, that 
wasto iudge him, Vpony only outcry7of the multicude againk 
Paul,the chicfe captain(not ignorant ofthe law ofthe hmne 

rought 
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hchim before the great omnce/lofthe ewes, without any 
vicular Accaſer or Proſecutonr there mentioned: notwithſtan- 
dingehat generall Outcrie be * termed an Accnſmg inthat place, | A%%.22.V.z0. 
hut notproperly. | m7 
Furthermore,at the only ? dexwnciarion of an husband,that he * Deur.c.22. 
ſound not his wife a Virgin, ſhe is put to her clearing before the 14% 
Judges, Wherein ifſhe cleare her ſelfe , then without her further 
mediation (the Denowncer ) her husband is to be chaſtiſed by the 
Flders, and condemned in a five to the father of the woman for 
his calumniation, and yniuſt bringing her name intgqueſtion, 
andlife into danger. But ifſhe be not found a mayd, the is to be 
todeath: ſo thatthe one of theſe ſentences, muſt needes be 
ofthe Indges office alone, For if the husband be the Accuſer of the 
woman , then muſt the condemnation ofhim be ex Officio; be- 
cuſe his owne complaint reacheth no further , but to his wiues 
condemnation orclearing. But if the womans father be ſaide in 
this proceſſe to hee the eAccwſer of the husband , then is the 
wives condemnation done ex Officis. So wee finde that Da- 
wl* proceeded without any other wary againſt the wicked 5 Dan.13.V.51, 
Elders ex mero Officio, For hee was both Indpe, examiner,and *"* 
ccuſer, WEE 
By the *parable of the waſtfull Stewarde we are taught, that # Luke 16,V. 2, 
yon credible reports onely,we may enter into examination and 
mguiry of the miſdemeanour of ſuch, as be vnder our authoritie, 
Hows it (faith therich man there to his Stewarde ) that Theare 
ths of thee? gine an account of thy Stewardſhippe, And he looked 
ornone other to Accnſe,then himſelfe that was to wudge. 
- When by diuine reuclation the hidden and cloſe hypocrifie 
dr Ananas and Saphirg 5 was made knowen vnto Saint Peter, |, ——— 
ndthat by ſpecial! economie , he was pubhlikely to proceede to 
their examination and condemration vnto death ; hee ſought 
bone other eLcemſer, but himſelfe obieted, and by his owne 
eftolicallauthoritie, proceeded alſo to ſentence againſt them 
forthat ſinne, 
Andif that be truely which is commonly ſaid, humane inſti- 
aimitatur dininam: why ſhould not this courſe of proceeding 
te divine and godly ? for Goddoth as it were make Enquirie vp- 
 actie of finne comming into his cares; and afterward puni- 


eth 


t Gen.11.,V.s 


2» Gen. 18.V,' 
20.%& 21, 


V, 1.&c, 
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. ſherh without any accuſer, The Lord * came downe to ſee the Cy 
and tower of Babel which the ſonnes of men builded . Ang apaine 


afterward touching Sodome,the Lord ſayd, becauſe the cris of 


dome & Gomorrah is great, ex becanſe their ſinne is exceedin grie- 
uons,{ wil go downe now & ſee whether they bane done alogetty 
cording to that ery which is come unto me, & if not that 1 may knoy, 
S.Paulypon the credible * fame and heareſay, touching the 
inceſtaous Corinthian, without any accuſer or partie to ſollicte 
himthereto, determined and ad:ndged hee ſhould bee committed 
Satan, For it is thus ſayd inthat place, it « heardcertainhthy 
there is foftication among yongefe. It is thus written in the booke 


Aſs 


4 Nom.35.9.z30 Of Nombers : *Whoſoener kalleth any perſon, the Indge ſpallſlay th 


murderer through witneſſes, Where we ſee this duetie and office 
required at the /xdges hand-(ſo there bee proofe made of the 
crime, by two witneſſes atleaſt) and that indiſtinQlic and fim. 
plie ; without any mention of eccaſing ot proſecuting by ay 
third perſon, 

Nay,tofay that which the trueth is ;it is ſo farre off, that(by 
Scripture) an Accuſer ſhould be required in all crimmallprocee- 
dings: that as yet (for my part) I haue not found many places 
whereitis ſo much as mentioned to haue bene vſed, at leaſt s 
eAccuſationisproperly taken, One Ireadofinthelawe of God, 


3 Deut.25. V,r, Viz. 5 Where there ſhalbe ſtrife betweene men,andthey ſhall come. 


toindgement and ſentence ſbalbe ginen vpon them, andthe rightem 
ſhalbe inſtified,and the wicked condemned. then if ſo be the wickedbt 
woorthy to be beaten,the Indge ſhall cauſe him to lie downe,andtobe 
beaten before his face,efc. 


In the A; of the eApoFFles, inthe ſpeach of the Recorarr or 
- town-clerke of Epheſus, the courſe of Accuſativis in theſe words 


* Att, V.z8. mentioned. {f* Demetrins((aieth hee) and the craft ſ-men which 


are with him haue amatter againſt any man, the law is open, & thert 
are deputies, let them accuſe one another , Andit was pradtiſedah 
terwards againſt Paul,as appeareth by the ſeuerall places of the 
Af: handled inthe next chapter ofthis treatiſe, 


Butalbeit Accafng and Accuſers be elſe-where alſo ſundri | 
_ times mentioned, yet vpon particular diſcuſſing and view of 


the places it will appeare; that none other eAccuſer be there- 
by meant, but witneſſes onely : who in a large gn 
| Milt 
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ſometimes (are ynproperly termed eJcenſers, as I have afore 
ewed:When the wicked high Prieftes, Scribes, & other Elders 
ofthe great Council of chat nation, proceeded againſt our Sawi- 
Chr, whom they knew and perceiued(by the mouing of all 
-aſalem athis triumphantreceiujng thither)to bein greatrepu- 
ation with moſt of the people:it is no doubte, bur they kept in 
outward apparence a colour of a due and /xdiciallcourſe of pro- 
aeding with him, were it but. for feare onely, Letvs ſee then, 
whether they retained Accnſationas the onely lawfull courſe. 
-leis true, * three of the Exangeli/ts doe report,that the chiefe 
Priefks and Elders accuſed him before Pilate:and* as one of them 
hith,of many things:& as 3 another of them ſaith, they accuſed him 
Herod vehemently , Yet whoſo will attentiuely way and 
conlider of that hiſtorie,ſhal well perceiue, that our Samionr was 
condemned (afore) by the Elderſvip, and that theſe impurati- 
ons of crimes againſt him before Pilate and Herode (called there 
eenſarg) was nothing elſe, but to approoue vnts them the iu- 
lice of the ſertence Sctnethy giten by the Sarearin or great 
Councill ypon him : to the intent that they might obteine a de- 
gee for his executing, at Pilates, or at Herodeshandes, For albe- 
kcheJewes (after they were conquered by Pompeins Magn) 
hd/wrmuiotherownelawes, ordinances, and ceremonies left 
mothem : yert.had they not. w:g/ady the power of life and 
feathin them : and fo they ſignifie ynto Pilate , when he was 


T Mat.27.V.1 2s 

Luke 23,V.2+ 

2 Mark.15.V.3. 
3 Luk. 23,V,10- 


willing to haue ſhaken them off, and ro baue had no gs Ou 
ne F 19,3 


ainthataQion. For when heſaide,-42ake ge him, and inage 

iter your owne lawe: then the ewes ſaide onto hins , It ts not lawfull 

mY to put any manto death, And Pitates decree was nothing elle; 
that it ſhon/dbe 5 as they required, What that was, two other 


Exogehſtes docexpreſie, viz, that. he might be © delinered wnto MF wxpre 54 3 


them to be crucrfied. Lo whereunto his decree tended, vnto Chriſts 
aecution, but not to condemnation; fat he had afore waſhed his 
bader, and proftounced:/eſiwinnocent, oe uy n6 
For proofe that he was firſt condemned by the Elderſhip, and 
then execution only ſought for,by Pilaterauthotitie: itappeareth 
mthe 26,chapterof 7 S. Matthew thus behold 
bw blaſphemie: what thinke ye? they anſwered and ſaid; he is worthie 
vg; And this {Council was "883 22 ouer "7 ght, immediatlyafter 
Git | 8 S | his 


5 Luk,23.V.24, 


nome ye bane heard 1 Verl,65.66, 
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128 An Apologie of certaine 
his apprehenſron. This ation Saint Marke ſheweth Plainelyto 

: Mar,r4.9.64, haue bin his condemmation, They all condemned him ((aich he)to 

* Mat,27,V,t.2 be worthy of death, Thus hauing condemned him, when * the wy. 
ning was come, they belde a Comncill againe, to put him to death; aud 
thereupon ledie him bounde to Pilate the gowernonr,to procure a 
decree for his execntion, For in thenext verſe after , itis direQly 

Flbd.V.3 faid 3 thus: then when [ndas &c. ſawe that he was condemned, | 
repented himſelfe &5 c, which was afore his appearance before 2;. 
late,and afore he had dealc with him at all. 

What then was the courſe whereby the great Coicillprocee. 
ded with him? not by Accaſation made by any other then them. 
ſelues:bur 2pon witneſſes(though falſe, & by them ſuborned)and 

4 Mat.26.9:59 ypon pretence of his owne cofeſſion, * They ſought falſe witneſe 
5 lbid.W.65. &C,at thelaſt came two falſe witneſſes &c.8 a litle after,what 5 haxe 
we more neede of witneſſes? bebold now ye hane heard his blaſphemit, 

© Luk 32. V,ylt. And S. Luke © thus : then ſaid they, what neede we any further wit« 
neſſes? for we bane heard it of bis owne manth, Whereby iris made 

manifeſt, that albeit"the Prieftes and other Elders, ſoughtbyal 

meanes | 1-yon (outwardly) to approue their proceeding + 

grin Chriſt yato Pilate and the people : yer did they neuer 

ecke or require any third perſon , ro preferre vp eAccuſation1« 

gainſthim: andtherefore a courſe of proceeding not of neceſſty 

to be obſerued by Gods law, as they atthen conceiued & ynder- 

ftood it. Likewiſe when the firſt martyr 8, Stewen was proceeded 

with by the ſame Comncell & Elde1ſbip refiding at [erwſalem,none 

#AR6,9.11.13 accuſer, butwitneſſeconly were vſcd For though the Libertine:& 
Teton 7 ſpite toward Srex#)did fuborne the witneſſes;yetdid 

| ey not appeare themſelues openly in the ation , as Accaſert, 

* Ibd,V.is. Neuerthelefſe it bare the ſhew at firſt of a® due and [udicialpto- 
ceeding in Comncill, howſocuer the execation of him after was 
» A8&.7.9.57, done without iudgement giuen,and ? by tumulr of the peoples 
37,59, Nowe leaſt any manſhould ſurmiſe, that this was but a cor- 
rupt cuſtome crept intothole later times; we will cherfore looke 

ſomething higher,what was donein former ages. 

In the proceeding againſt Naboth, though it was a moſt wik- 

ked iudgement, grounded ypon perry and ſubornation , yetwe 
en mo "* may ** ſee, the plot was ſo laid, as it might ſeeme to cary apies 
IF tice of a duc /adrcjallcourſe;whereupon may be os rb 

IE , omethun 


Chayad, 


= _-x = ww «.. 


2x: »0o i.e = =. HW - 


52 2 2 & « np. B92 39> = - 


104.2, proceedings inCourts EceleſiaHicall. 12 
ſomething touching the maner of proceeding then yſed; Forin- 
efolemne faſt , when Nabothſare Indicialy with the reſt of the 
Elder, and chiefe of the people; vpon the onely witneſſing of 
two wicked men in his preſence (a he blaſphemed God and 
the king) Naboth was condemned to be toned, 

The matter for which I note it, is this :that the proceſle was 
without any Accſer or party, For there are named onely the 
vitneſerhe elders,and gonernonrs, 8 Naboth the party condemned, 

By which, (together with the hiſtorie ofthe adultereſſe * men- * 10h.8,cap.ro, 
tonedin the Goſpel, being conferred with * Deateronomie) I do* Petar, 
er; that oſtencimes, in their udicial[procecdings, the [ewes 
none other perſons that any way dealt, but witneſſes, [ndges, 
andthe party againſt whom they proceeded. For in the Goſpel, 
abeitthoſe that told Chrit of the womans adultery, are 3 called 
frenſerrin theſe wordes, Where be thoſe thine accaſers? yet ſuch 
of + them as were without ſinne , were willed by him , to ca the firſt 
fme at her: Alluding therein tothatlawe, * that the hands of the * Peut17.V.7: 
witneſſes ſhalbe firſt vpon an offendonr condemmed, to kill him.So that 
there were none other Accxfers, but the witnefles, - : 
: This is more plainely proued out of the ſame booke® after- A, apr : 
mrdes, For where it is ſaide, that one witneſſe ſhall not riſe agami 18,19. 
ima for ary treſpaſſe, or for any ſinne , or for any fanlt that he of- 
in , but in the month of two or three witneſſes ſhall the matter 
teeflabliſhed : itis foorthwith added thus: If a falſe witneſſe riſe 
1) againſt a man to accuſe him oftreſpaſſe : then both the men which 
ſhine together, ſhall ſtandbefore the Lord, een before the Prieſts and 
tbelndges, which ſhallbe in thoſe dayes, andthe Indges ſhall make di- 
| merar ag : and if the witneſſe be foundfalſe , and bath ginen 
witneſſe againſt his brother, then ſvall ye doe unto hins, as he had 
tought to doe onto bis brother, Whereby may appeare that hethat. 
wadto accaſe,is termed a witneſſe three rimes,and his falſehood 
btobe found out by the Zwdges inguy/ition. This alſo appeareth 
nore plainely by the ſtory 7 of Suſanna, where the Elders were 
Atneſſes,and there werenone other-Accaſers. 

Soin the ® condemnation ofa diſobedient ſonne, there is none Yank. 
%er eAccaſer, but the very parents that make the complamr, ' * ** 
ndbeare witnefle alſo. 
that we finde in Scripture, proceedings of office , grounded 

| Si 2 ypon 


3 Ioh,$.V.ro. 


4 Vaſeg, 


7 Dan.13.V.34, 
49,& 62, 


r AQ. 25,16, 


» Atz;.Vylt, 


730 An Apologie of certaine Chapad! 
vpon Denunciation of oneperſon, ypon heare-ſay , y , 
y ye and ypon Notorzette of the fact, alwecll by fas 
Temporall, adiudging vato a temporal! puniſh ment,& by ludges 
being both-Cixelland Eccleſiaſtical, and by eccleſiafticallalone, 
inflicting the like penalty: as alſo by eccleſiaſtical Indger, pro: 
ceeding to.cenſures ercleſiafticall, without any accaſation or par. 
tie to profecute,other thenthe Tudgesthemſelues. Andtherefore 
criminal proceeding ef offzce, (8 conſequently without Arcuſer) 
and likewiſe without any ſolemne preſentment; is by manifolde 
examples of Scripture,ſufhciently approued for lawtull & godly, 


CHAP. XVL 


eAn anſwere to ſuch obieftions , as Out 0 f Scriptare or eccleſcafical 
writers, be made 4gainf criminallproceeding of Office, bythe 
Note-gatherer and others. | | 


af Gainſt this, are obiected two places out of the 
| eAttes of the Apoſtles, It tz not the * manner of the 
R omanes , for fauonr to deliuer any man to thedeath, 
befate that he which ts arcuſed, hane the accuſerche- 
b< fore him, and hane place todefende himſelfe , concer- 
ning the crime; Andthe * other: /willheare thee when thine aces 
ſers alſo are come, By which they would gather, that the yery 
Heathens knew it to be contrary ro equitie,ro proceede againlt 
a man, otherwiſe then by Accuſation. | 

But both receiue one anſwere. In deedethe vſuall and moſt 
ordinarie way of proceeding among the Romanes in peteri Re- 
pablica, (before it was reduced toa Afonarchic) was at theinit 
in crimes capitall (where the people was Souerargne Iuage) by 
way of eAccuſation,as is more largely touched afore, And: 
(next vnto ſeruice in warre, ) eloquently to accuſe a man be- 
fore the people, was-the readieft (teppe, rhat forward wittes 


; Cicero 3.offic, Tought ® credite and countenance by; being an efpeciallmeane, 


Plutar.in Lucul, 


to beare offices of honour in that Common-wealth. Vpon 


which occaſion, ic was in great credite and yſe ; till through 


ſundry calumniations (to bring men wrongfully into perill of 
attainder, )they were forced per $. C.. T wrpilianum , and 0- 
ther lawes, to lay moſt grieuous:penalties and dangers both 
C:0»-* 1 | pon 
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vt;z, proceedings in Conris Eceleftaſticall. 1,1 
qpon thoſe that did not proue that which they obieRed, and 
therefore were preſumed calmmmiiari,or who didprexaricari, is 
collude,terginerſari, wrangle,or defiltfrom proſecuting, So thar, 
being ſo dangerous to the accuſers inmany reſpeRs; it became 
afterwards,to be lefſe frequented, Yet alwayes both before and 
afitr; thisthey obſerued : that when there was any that woulde 
beefdeenfer or partie ſeriouſly, without colluſion : there the Tudge 
never enquired ex Officio: for vbi adeft remedinm ordinarium, thi 
ceſſt extraordinarinm , as that was holden then, ſauing in cer- 
ine caſes afore by me touched. bo 
- Butthis Crime here obieted againſt Panl,was accounted ca- 
pal by the /ewes, and he had ynowthat were his Accuſers, ſo 
that there needed to be none ©nquirie,ex officio mero, againſt 
him, That he had accuſers who derermined to proſecute him, 
wpeareth by theſe places: The © Captaine wonld know the certain* « Ads.12,%,vie. 
tewherefore he was accuſed of the Tewes, Apgaine,* he was accuſed * acs.23..29. 
; = any of their Lawe : and further 3 Clandings Lyſias the Colo 3 Ads.23..30 
nel, honifieth plainely by letter to Felix the Gouernout,that he 
bad commanded his accuſersto ſpeake ( before the Gonernoxr, ) the 
things, that they had againit# Paul, So that the Gomernony not 
knowing the cauſe, and knowing that the eAcenſers were com- 
mundedto proſecute before him, had iuſt occaſion to ſay, that 
tewould then heare him , when his Accaſers came. andin the 
next Chapter, Tertallns an + Orator did accordingly come with 4 Aas.24.9.2; 
others of the Iewes , and accaſed him before Felix, Likewiſe 
when he was afterwarde conuented before Porcias Feſt, (the 
Gouernour that ſucceeded next)the [ewes 5 that came thither from 5 Ads, 25,0, 7; 
lnafalem,layde many and grieuous complaints againſt him, And af. **% 
termore plainely thus : again/? whomwhen the eAccnſers ſtood wp, 
they brought 110 Crime of ſuch things as I ſuppoſed. 
Butro make it plaine euen our of thar place,rhat the Romares 
efides the way of Accuſarror viedalſo(vponcauſe)to enquire of 
Offce : Lyſias the Colonell (by occaſion of the cric and vprore 
madeapainſt Par ) did without any mans © inſtigation, ( and 5 A&,22,V.24; 
tterefore of Office ) cormannd that hee ſhould be ſcourged and exa- 
| ined; rhat he might knowe, wherefore they cried ſoon him, Where 
 (ytheway) appeareth, not onely that he was then proceeded 
Whof Office,but alſo it was meant that hee ſhould be (vpon 
Sſ 3 thoſe 


1324 ' Cn Apologieof certaine © Chay:ro, 

thoſe onely enducements ) examined by torture,of matrersthy 

might be Penal to himſclfe. Nether did Paw! take exc 

againſt this courſe as vnlawful, nor the —_— conceiue 

that he had done morethen he could iuſtific,in any other ref 

but this, becauſe Pan/was 4 Citizen of Rome. For they hadalay, 
* Duodecim *thata Citizen might not be beaten with roddes, nortortured 
any way,but by decree of the people. And yet any other oftheir 
ſubies might be,and were often ſo vſed. 

Itis notorious to them that haue read any thing almoſt, of 
the ſtate of that Common-wealth, that the Diftators ( who for 
their halfe yeere had a Soxeraigne authoritie)did enquire and pus 
niſh euen capztally,ex Officto, as they in diſcretion thought meete, 

The Cerſors of maners had and praRtiſed for their | moans 
ſpace, the Er:quirie and puniſhmentex Officio, of ſundry miſde. 
meanors and diflolute courſes of life ; not capitaly, but =_ 
depoſmg men from their offices and degrees, by noting thewwi 
pr 9007 gh corporal puniſhments of the lighter ſort,or by fixe,orby 
all theſe, 

Butthe Note-gatherer maketh alſo moe quotations out ofthe 
ancient fathers; which becauſe they mention not an otbeatal, 
I doe therefore referre themto this place; as brought'by himto 
——— that no proceeding Crimmall, may be yponthe Indger 

e AlONe, 

Firlt,none ofthe places quoted out ofOriges haue any reſem- 
blance ofthis matter. That which he quoteth our of S. Ambroſe 
» Amber, li, *inreſpeRof ſome difficultie,doth require to be plainly opened. 
epill-64, Syjagrius biſhop of Yerona had called afore him one Indicia, ſav- 

fificata benediftione,a profeſſed Virgin (as I take it)vponqueltis 
on of her incontinencie. There was none Accnſer that tookevy 
on him to proue it ; neither was any Fame riſen thereof; butiy 
uidia conflata ipfhe was depraued by hight perſons, by hereticks 
andinfamous men, and that by wicked praRiiſes, through bt 
berie and intemperancie: yea by ſome ſuch as had bene (afore) 
put out of her houſe, for ations farre ynſceming that, which 
they outwardly profeſſed. But it was alledged in wftificationdt 
the ſaide Biſhops proceeding with her, that 4 rumowr had bene 
ſpread, that the fide Indicia had borne achilde , which ſhehad 
made away. And that this 7wwoxr was ſo ſpread by certaine 

women 
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wanen( though bur baſe) thatranne vntothe CHonaſteric, and 
Td 


it, from whence it came abroade among the 


people, and ſoto the cares of one Afaximm, Howbeit, theſe 
which were ſaid to bethe firſt authors ofthatrwmonr, were con« 
gyedout of the way. Now Syagrims the Biſhop there, hearing 
of ſuch a 7#monr, and thereupon proceeding againſt the faide 
ladicia , did decree , that ſhe ſhould be inſpeQted by Midwiues, 
forthe clearing and proofe of her Virginitie, Which ( as he al- 
edged) he di the rather; becauſecertaine (taking ſcandal here- 
a)didaffirme; that if ſhe ſhould be tolerated wghout ſuch #- 

jon, they would not communicate any more with their Bi- 
bp, But $ .e Ambroſe there taxeththem thus : Q wales illi,qui v0- 
lat preſeribere Sacerdetibus, quid ſequi debeamus ? What kinde of 
perſons theſe, that will preſume to preſcribe unto v5 Biſhops, what 
nehaxe to doe? And albeit the ſaid Afaximns was (in very trueth) 
theRe/atorr "thereof to the Biſbop; yet was there none Heenſer « $omonetue 
ioproper termesof Lawe ſo to be called,nor any that did #ndics- acculujonemds. 
ahdenownce her thereof, O nam nullus argueret nullus deferret, impleuit clamo- 
Nowbecauſe a woman of her qualitic , in ſo diſorderly fort, re weftesmdir 
yon.no better grounds of inducement,was adiudged to ſo vn- copnitionem po- 
cmely a counle of clearing her Virginitie; and of lo great vn Pact 


ertaintie, befides the danger, that the Midwiues might be ſub- 
omed: Therefore S. e Ambroſe ( being e Archbiſhop of Millaine, 
nwhoſe Prouince Yerona ſtoode ) did auocate this cauſe from 
be Bibop vnto his owne audience, He therefore hearing it [nds- 
ah, in the preſence of his brethren and fellowe Byſbops (to 
Komhe imparted it :) beſides the former defe&ts,did finde yp- 
acxatnining of che matter, that Renatusand Leontinsrwo wit- 
teles produced ypon the Fame,which it was entended they had 
kead(though they were ſuborned)yer did they materially va- 
le one from the other, in the ground of the cauſe. It fell out 

lewiſe by proofe, that they two had ſent out of the way, Mer- 

arias and Lea; two other ſuppoſed witneſſes, and but lewde 

puſs, Alſo that another pretended witnefle , called Thexdwle 

Trunne away, knowing that it would be obicRed in way of 
aception againſt her ; how ſhe hadlien atthe ſaide Renata his 

eds feete, Beſides, another woman had alſo confeſled, that the 

ad Renatys did commit fornication with her. 


"F Now 


134 . An Apologie of tertaine ; Chap:16; 

Now becauſe hereupon,no ſiniſter or bad fame againlt twicy 
was in Lawe ſufficiently proued; bur rather to the contrary 1 
good fame was proued by one Paterna,and by the nurſe of [gi 
cia: therefore S. Ambroſe abſolued and diſmiſſed her fromfuch 
inſpeftion,reftoringher toher former good name, but c6demnin 
HMaximm,and excommunicating Reratrzs and Leonting for ther 
indireR, yniuſt , and ca/amnioms dealings. Yet did he not (ashe 
faith)ſimply codemne that kinde of pargation and proofe of Vir- 
ginitie, by i»ſpeftion, For he faith thus : Quid ergo ? Negammin. 
ſpiciendas virggpes interim , quod nuſquam legerim ? Non adfir, 
nec verum arbitror. 

In which Proceſle, many pointes may be noted, to aucche 
the Iuriſdition of eArchbiſhops and Biſhops , and ſundrie thei 
proceedings Eccleſiaſticall at this day: butlI finde no foote 
or colour of any miſlike. If theſe wordes of his, be alledged 
to proue, that no CriminallProceſie ſhould be made withoiuran 


Accuſer properly to called: viz. It is requiſite,that the witneſ:bt 
vojd of partialitie ; yet ſo that there firſt appeare an Accuſonr; this 


very Epiſtle will ſhewe, that ſuch Accaſonr (though then they 
were more vſuall) 15 notneceſlarily alwayes to be required. For 
he findeth fault, that ſhe was conuented, although there would 
appeare,reque author criminationts neque accnſator neque profeſir 

lationis; Maximus (in trueth) being vnder-hand bothaR6 
latour,and a kinde of Proſecutonr, So that (no Fame being there- 
of) if any one would but haue ſhewed himſelſe as a Relatowgt 


a Denonnceonr; ie might haue ſufficed, though he werenotane- 


ry eAccuſonr, O ui delationis ſe nexuobligabat ; as S, «Ambnſe 
there ſpeaketh of the /»ſcription required ( by Lawe )adpenan 
Talionis, for him , which ſhould faile in proofe. And intructh,f 
Enquire of office were not lawfull, and none Accuſowrwere tobe 
receiued, butas Lawe and olde Canons appoint; afſuredly thet 
would befewe or nuCrimes atall in any Court cuer proſecuted 

So great isthe trouble and danger. ___ 
Beſides if the want ofan Accyſoar,had bene ſufficient rohave 
reuerſed Syagrizs his ſentence, and to haue quaſhed the whole 
Procefle: then what needed S. Ambreſe ſo carefully to haueet» 
mined her Fame good or bad, by ſo many witneſſes? Burthi 
he knew ( if an cuill Fame had bene proued)the Iudge wh 7 
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[axe kaue proceededas he did , withour.any ejther e{ccuſour 1 


« . 

Sothat we ſee, he thought it meete, and by Lawerequired at 
lis handes, for her clearing and abloluing , to make Enguirie of 
he Fame; albeiteche of thoſe were wanting, And therefore he 
4d of meere Office by way of Enquirie,proccede tothe final ſen- 
encing of that cauſe, In like fort was that his condemnation 
of Maximus , Renats, and Leonting, done of his meere Office, 
without ſomuch as proſecution by any other man, 

Furthermore toſhewe ,that hee required not of neceſſitie an 
fccuſour in.cucry-Criminall cauſe; he maketh theft a plaine ſe- 
erance betweene the Cimi/l Lawes (as inthat behalfe they were 
henmoſt practiſed ) from the Lawes Eccleſiaſticall, euen ar thar 
time, For ( ſaith he ) Ss /eges publicas interrogemmns , accuſatorem 

gant : $5 Eccleſie ps x (19quit ) azt —_ teſtibus ſtat omne 
. 16 Then where witnefles might bee had to prooue the 
matter, there was notin an Eccleſiaſtical cauſe (no not in Saint 
1, Ang any Accaſour neceſlarilie required, belides the 

es Office. | 
.ln "5 x36, Epiſtle of S, «Auguſtine by him alſo quoted, 
lere-is nothing ſounding that way.. Hee + Fa onely ſheweth, 
at. Zorifaciae a Prieſt, was not deteRted before him of any 
(time, and thathe had not commaunded his name to be razed 
atofthe number of Prieſts. 

lathe next Epiſtle is contained, that the ſaide Bonifaciue be= 
ltgof $. Augaitines houſeholde , and perceiuing the lewde in- 
dnation of another.in that houſe , would neither agresvnto it, 
Wryet conceile- ir. The other being, complained of by him to 
SAugaſtine their Biſhoppe, did replie; that Bonifacins, ſecing hee 
would nor (as he would) abuſe his chaſtitie, did ſecke ( of {pi te) 
that ſort totouche his good name. Touching this reciprocall 
Cimination of one of them: againſt the. other, S. «Auguſtine 
kiththus : 17/her this matter had long troubled mee (ſaith he) fir : augun, rpitt, 

no meane,whereby the one of the two might be conninced(albeit 137- 
lbeleenedthe Prieſt better ) [thought at faſt to leane them both to 
God, ontill ſome ſuch inFt and plaine canſe might appeare in th'one of 
Vw ( whomin deede [ greatly held laffelled)whereby I might tarne 
in 04 amine boſe. But afterwaras calling to minae, that at the 
MOTT PI TIRuett , "6 Sepulchers 


O—_— = 


x Auguſt, Ep, 
164- 


» Greg.Ep,cx 
Regiſt.li-5, 
Ca,125, 


from God to be reneiled vpon either of them , might moſt caſh and 


136 
Sepulchers of ſome Martyrs jt pleaſed God ſometimes tower 

xs yy willed them both to goe to the place where the M, Bots 
lix of Nola was buried; becauſe from thence whatſoener ſhoul, 


faithfully be ſignified onto me by writing. Can any thing hereofhe 
gathered againlt Criminall Proceſle made of Office? Why? I; 
mentioneth neither the one courſe,northe other, 

But perhaps it will be ſaide, that $, e Auguſtine put neitherof 
them to a Corporaliothe, Therein hedid molt orderly and accor. 
ding to Lawe, Forno Lawe would permit it in this caſe, the 
Crime being Not manifeſted abroade by any Fame &c. Andthe 
Criminations being mutual,eche ofthem being Denowncedand 
charged by the other to be Criminous, Bur for treating of ſuck 
othes, this is not the peculiar place. | | 

Another of his places quoted out of S, e Auguſtine, Icannct 
conieture why hee bringeth ;-except hee meant to/alledpei 
againſt eAccuſation, becauſe ſpeaking to a'Donatiſt of a Dau 
tiſt,* he ſaith thus : Emeritum certe non decet defendere Optatum, 
ſed fortaſſe nec accuſare. we 

 Bythe quotation out of * Gregorius Magnus, writing to Mie 
ximm(chat had entredinto the Biſhopricke of Salona,and was a 
cnſed of Simony ) I thinke he meant: theſe wordes, if any: Seting 
(ſaithhe)the charge of making proofes is not layde vpon thee,but vp- 
on him that accuſeth; ſee thou repaire unto vs without delay: andthen 
there ſhall either an Accuſer be readie, which ſhall duely proone that 
which 1s obiefted touching Simoniacall hereffe andother materi: 
elſe ſome other wholeſome & due come ( as the exigence of the tauſt 
doth require )ſhatbe taken, cc, What? Becauſe the eAccuſn 
mult proue (where that courſe is purſued) doth it thereforetol- 
low, that noneother maner of proceeding is lawfull? Nayttr 
ther this place (though ſomewhat obſcurely ) inſinuatethth 
though the Accuſer come not at all; yet the faulr ſhall nothe 
wincked at, orleft yndealt with. By the way, let menotevnto 
you out ofthis place; that Gregorie did in the meane time iu 
ſpendthe ſaid Biſhop from celebration of the Sacrament; till trial 
of his matter might be had. 

- In the place which he quoteth out of Theodoret, concerning 
proceeding of Bjbops,/no matrer ſounding any thing that "_ 
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anlfinde. S. Baſilin the place * by him quored, complayning * Bafil,Fp.70. 


ofthe iniurious perſecutions then yſed againſt Chriſtian Biſhops, 
fath thus: //bereas no wicked man ts codemmed fine cercis indicijs, 
pithout certaine Enidence : yet Biſnops are condemned hy meere ca- 
lames. And alitle after he ſaith thus: Some know not their Ac- 
euſers,nor haue at any time appeared in the Indiciall place nor hane 
bene complamed of at all; andyet being taken away at midnight, haue 
bene ſtraight-way drinen into baniſhment, Who denicth , when 
the procceding is by Accnſation , but that the defendant ſhould 
know his Accsſer , that hee may be allowed his iuſt exceptions? 
But what is this to proue,that nocourſeis lawfull;beſides Accu- 
ation? And the faultis not alone aſſigned hereupon;but alſo be- 
cauſe they were baniſhed, before euer they were either complained 
of,or were brought vnto any [adiciall place. 

In Concilio Tribarienſ by him quoted , and likewiſe in the 
ninth Caror of any of the leuen Conncils holden at Carthage, 
thereis nothing (lefle or more)touching either Accaſation,Othe, 
orproceeding of Office, to be found, And that which js in Ba/ſa- 
nin the ninth Canon ofthe Carthaginian Councill holden ſub 
Hmorio & Theodofio Parno; is nothing but a Decree, that ar ex- 
enmmunicate per ſon ſhall not bee receined to the Communion, by any 
ather Brſhoppe or Prieſt, vpon paine of the like Excommunicationto 
bim that receineth him, And the Tripartite hiſt orie in the tenth 
booke and foureteenth chapter,hath no more,then the ſaid for- 
mer places haue, that way. In the ſeuenth Chapter ofthe ſame 
booke quoted alſo by him,it is ſaid, that the old Accnſers of obr 
Chyſoſtowe were againe excited againlt him, 

That which he pointeth at by his quotation of CMarcellns Bi- 
bop of Rome (as I coniefture) is conteinedin theſe wordes, Hee 
dehorterh Cſax2nixe from perſecuting Chriſtian Brſhops, and 
wiſheth that they be not called in queſtion, till that which bath 
dene wrongfully taken away, be reſtored vnto them, * And ther 
(laith he) /et hins anſrere his Accuſers; and if it bee needefull, let 
um hane a competent time of deltberation towey thoſe things that bee 
Vieted againſt bim; leſt being innocent, hee be ouer-throwen by any 
Fande or deceite. B ecauſe it is not lawfull to.judge or condemne any 
man, before hee haue larfull Accnſerspreſent,and hane libertie ſor 
bir defence to auoyde the Crimes imputed to him, 

| IT 3 Another 


2 Marcel, ad 
Maxentium,inter 
opela Clementis,. 


132 An Apologie of certaine 

Another B, of Romes authoritie he alſo youcheth tothe ſame 

x DamaſisPa- effe, The wordes he meaneth (TI take ic ) aretheſe: * Let not ths 
pee nd acl, ſame men be Accuſers & Tndges, but Accuſers by themſelues ule 


Afric.m s.vol. by thenyſeluts, witneſſes by themſelues,and the accuſed by themſeluer, 


enery one in his due order. For firſt of all Inſcription muſt alwaye; be 


made,to the ende that he which accnſeth (if he doe calumniat) 
himſelfe receine the puniſhment appointed for that Crime, For befor 
this Inſcription nnd man may be indged or condemned ; ſeeing qnenth; 
» Legesfeculi, * 101porall Lawes doe retaine the ſame conſe. 
| Both which places doeſhew, what things are required, when 
the proceeding is by Accuſation; but ſpeake nothing tothecon. 
demnation of any other courſe. But would they,who(toaboliſh 
all proceeding of Office )do bring theſe places; yea,or wouldany 
other in theſe dayes (thinke you) for conſcience ſake andonely 
to ſce reformation,aduenture this /»ſcription ad panam talionis in 
caſe the defendant ſhalbe acquited, & cnſtod:e ſimilitudinen, 
which theſe places,and the Lawes doe require: and alſo endure 
excommmication,which the Canons do(in that caſe)eſtabliſh tobe 
inflicted? For they may not with reaſon thinke it ouer hardto 
be bound by thoſe Lawes and Canons, wherewith they hoped 
they could haue bound others. Q nod quiſg, tures in altum ftatuit, 
eodem ipſe vtatur, Hitherto in anſwere eftheir objections pre- 
tended to be taken from the Scrmprares and ancient Fathers. 
Now for cloſing vp of this ſecond part,and for proofe (which 
with this kinde of men,I truſt wilbe impregnable)rhat an Accs 
ſation 1s not of neceſſity required in proceeding Eccleſiaſtical cri- 
3 Diſcipl.of  m7inallie ; letthem heare whatis eſtabliſhed by the Diſcipline? of 


France,rsr.Eceleſ, 


Senateor Con- the French Churches, compiled together, when Bea a wasprehi- 


fiſtorie, Art, 11. . h k "=P . 
bikes che & Ae. dent of their Sy2ode.For in this behalfe they determined,no more 


ride inthe Sy- tO be required, for calling 4 man before the Conſtory, but that it bt 


node at Lions, + done without canſe,c5 ſufficient reaſon. Where you ſee,no meſ- 


tion of Accuſationto be made,cither for the firſt preferring vp,0! 
for further proſecution of the cauſe : And therefore their mea- 
ning was (as the ordinarie praQtiſc of all their Presbyterial Elder- 
ſhipsis) to proceed Criminalh againſt any Denonnced vntothem, 
though it be but by one E/der in his Ward; or by any other pet- 
ſon(vnto whom they giue credite,neuer knowen vntothe partie 


conuented) without other Preſentment or Proſecution of Accuſ# 
or 


Chap.16. | 


att —proteedings inConrrs Beek ſeafticall, T79 
-2atie: and therefore of their owne meere Office, 
- That this interpretation is not forced, and that the praQtice of 
their ConſFForial Elderſhips is according thereunto; may be made 
manifeſt by one * of Calums Epiſtles ynto Fare!lxs, But you are * Calu.Fareffo, 
firſt toynderſtand , that by their diſcipline, all dauncing is ſimply a 7 a 
:nd abſolutely forbidden, as a grieuous finne, matched with 
whoredome; andis ſuch, as for which a miniſter muft be de 
kd from his funRion , no lefle for the one, then for the other. 
Nowe it happened , that ſundry in Gerewa had daunced toge- 
ther in the houſe of one Balthaſars widowe , amongſt whom 
one was a Syndicke (which is one of the foure chiefe magiſtrates 
ofthat Towne)and another ofthem was an E/der of the Church, 
forthat yeere. This matter comming (I knowe not howe) vn- 
to Caluins eare, they were called to the {on/orie , and charged 
withthat offence , without any Accaſeror partie (and theretore 
ofmeere office) ypon none other ground , but becauſe, Resmrhi 

erta fuit : ſaith Caluin, 7 knewe the matter well ynough. 
Neuertheleſſe, all (almoſt) that were conuented, denied it at 
ut very conſtantly. At length Calniniudged , that they ſhould 
dedriuen to confeſle the trueth,yps6 their corporal athes, This was 
doneaccordingly,& the matter was thereupon confeſled:the ra- 
ther,bcauſe Cormew(one of the ſame companie) gaue them war- 
ning, that he would not ſuffer any ofthem to be = Yer 
forall this, one Elder Henrich, ſeeing hewas to be depoſed from 
tis E/derſ9ip for it, he would not ſo caſely giue ouer his hold; but 
aledoed againſt their courſe of ocies g with him (as inthe 
very like caſe Tho, Cartwright did not long fince in the (on/ſto- 
neat Pawles,before ſundry honorable perſons in Commiſſion, and Cortwrighterat- 
hers) that place of Saint Panl: viz, Receine not an eAccuſation que 
drainſt an Elder, under two or thret witneſſes. But both did it with in acriminall | 
thelike ſucceſſe. For Cal/in pur him off ſhe ſaith) with a Ds- —— 
lemma, & made litlelefſe then a icaſt, at his ſo umpertinentan al- 8%. . 
legation, For he faith, it was altercatio nov illepida, a pleaſant 
kinde of controuerfie. Well, notwithſtanding this poore de- 
tence, Fenrich the E{der, bein g firſtreviled and rated of all; was RE 
depoſed from his E/derſhip , and alſo ſbut vpin priſon; where he 
ddexaſperate againſt Ca/#in (the chiefe cauſe thereof) the ha- . 
tredof ſo many, as did beare ynto him bur ſclender good will 

Tt 3 atore, 
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afore. The Syndickalſo, was forthe ſame offence put out ofhis 


depo Magiftrarie; vntill he ſhould ſhewe foorth ſome publike teſt 


monie of his penitencie. 

Diuers others of that merie companie, were likewiſe for the 
ſame crime impriſoned. And Perinws, though for atime he were 
ſept out of the way as farre as to Lions, yet doe what he coulde, 
Calnin there proteſteth , that he ſhould not ſcape ynpuniſhed, 
So that we ſee,it was made no Peccadillo, or trifling finne, but 
an heinous criminall matter (worthie of degradation, of publits 
penance ,and alſo of impriſoument) againſt which that Conſjftorie 
ſoproceeded without Accaſation or Preſentment,and of meere of. 
fice, even againſt one ofthe Elders of their Church , andalſosx. 
gainſta principall CMagiſrate of their Citic; and for which, all 
thatdenied it, were compelled to make anſwere ypon their co. 
porall oathes firſt taken; to anſwere the whole truerh, which in 
that behalfe they ſhould be aſked , by thoſe of the Conſſforie, 
Which not onely touched euery mans owne ate,but(no doubt) 
reached yntoall their Complices alſo , which had troden the 
fame diſmall daunce together with them. 

Thus much of this ſecond part touching the two ſortesof 
proceeding criminall; viz, by eAccnſation, and vpon the [nes 
Office by way of enquire; and for the juſtification ofthe latterof 
them, by reaſon , by lawes temporall of this Realme , by lawes 

Cinill of the Romanes , by Canons, by examples and proofes 
out of Gods worde, by auncient Fathers and Councils, 
and by praQtice of luch moderne Churches,as the 
oreateſt oppugners of this courſe doe ac- 
count tobe beſt reformed: And there- 
fore is manifoldly warranted, both 
\ by humane and diuine 
approbation, 


The ende—of theſecond part, 
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\N APOLOGIE, 1 
FOR SVNDRIE PRO- A 
cxmings rn F ccle{ia« '£ 


| ſticall; of Jaterimes hy ſome cha- 
lenged, and alſo diuerſlic by 


them impugned z 
Treating 
of Oaths : but more ſpecially, that oaths may 
be impoſed rendug rothe diſcoucrie 


of a mans owne offenſcs, and of (kf 
» has brethrens, 69k 


Vato th: end whereof s a1: oyned ; A Determination 
in Latine : made (to ihe effeft ) by Maſter D, 
ANDREvvsS, inthe /niuerſitie 
of Cambridge. 

* 


Imprin ted ar London by the Depu- 


tics of CHRISTOPHER BAk- 


KER, Printerrothe Queenes moſt We! 
exccllenc Maicſtic. 4 het 


"7 
. 


the Reader. 


©| Haue not groves (gentle Reader) any 
Ws} Pages inthe Treatiſours or Not 
) | therers writings, which Ihaue occaſy- 
on to alleage : becauſe thoſe which 1 fo- 
lowed, are but priuate written copies. 
bl but when 1 had almoſt finiſhed the 
| rewiewing of this PartsI was eredibly 
zolde, that the ſayd Treatiſe was pus 
foorth,andſpred abroad in Print : from Scotland, or from 
Middleburgh. «nd 7 have fince ſeene the ſame in print: 
bowbeit varying in certaine places from my Copy, namely a- 
bout the latter ende thereof. For there bee ſome additions, 
which(in my iudgement) differ noleſſe from the ſtile of the 
reſt; then hey doe from the writtes copye 


Farewell. 


(hap, r, 
(oap. 2. 


Chap. 3, 
Chap. 4 
Chap. 5, 


(4p. 6, 
Chap, 7. 


Chap, 8, 
Cap. 3, 


Chap. 10, 
| Chop. 11, 


Chap. 12, 


C hap, SO 
Chap. 14, 


Chap, 15, 


Chap, 16, 


.- TheContents ofthe Chaptersin |. 
".* *, .. thisthirdpart. E571, 


Atters in this third part to behandled : Ofthe lawfulneſſe of Oathes: What an 044 
is: and the reaſon or originall Formall cauſc,of the vſe of Qathes. 

An anſwereto certainedoubtes made concerning Oathes ; a+ namely why in Scripture, 
God is ſaid ts haue ſorne : how (by Oarh) he is ſad to be callet ro witneſle : an Oath no 
eempting of God,bura part of his worſhig : why {neyerthglefſe) ſome are repelled from. 
king Oath: whether Adiurationbalawhill :atreer whole razaning an Oath is to bee vnder. 
ſtoode: :vherher every Prom:ſforie O<th,bee iimply to be kept : whether an Oath may bee 
diſpenſed with,and how farre: and whether a ('hr:/t5an may (oy muruall Oathes) contra 
yucb Wimythat (wearech by falſe gods, | Sc | 
* Diuiſionof Oathes atcordingto the outward forme of raking them: according to the 

jrivard forme of them : withplaine deſcription of every Kindof vathe, 
| Thatthe ceremoyics ved intakigg and gruing __—_ oathes, with lying hands ypog 
cb& Bible as Feſtalmenr,and (wearing hy the contorr? of jt are not vnlawty'l. 
-The xrue ſue of the newx opinfon in yueſtion : two fortes of crimes and offences prolybi. 
tht caſes gwouch (Wreſpdtcy of) may ane beminiſtced : an1the manitolde con; 
ucnicacig ad accellitic.of aq, qath (loaxetimes) to be miniſtred in a cauſe criminall and-pe, 
alt vto'the partietwwith ſothe feive obieRforts, touching inconueniencic thereof,amwered, 


a $5almean touching macgers dammageable,criminall and perall 10 themlclues 

are br a pay) y tem kar Ok: by the lanes ofrhis Realme. © © 

ntrarietic orzgpugnacigintheſeoarhes, ynra the ſtatutes, lawes,or cuſtomes of thn R 
( Revtic 1b herBtdaniſoN T wen) maJlevnto nite ——_— bkely to be 
[fcajortgt.this king. of och, a__ & of \ RS TERS. 
Pita icfroathes,Isby the _ G Rees owed ich tn 
telg{tice!k cyuns: and vobietionds $0 meCOuay, aft anlwerde,',." : / 
q- el h oath tgy: mans owne cre is aſlow 463 by th Can Fang Cluj 
Ker: how fare, and Iamhatkiio nnd tt rl 1n.atobk fhad.and thoyghacquptls 

the lawes and cu onlogf fndry arher natiogs well angenr,qs moderne. 

tobe 


- 


| An anfwere to fomeubiections,pretendedto be yualt aguiaſditis Lind oFdarh, Roh 
ao CniletCanbe..cccq0 MN) aw work Geriatr wo lA. 
Ko rn i OE WE OTA PORANE 

ded,onght not to be refuſed, is | 


_ _— un;55 3 together with Rope Lg: TING I HELD ogra) 
ere vied, 


An anſwere to ſuch obieQions,as be prerended to be gathered from D:iutnitie, Diuize,, 
and from the Exgmples of godly men; againſt min{ſtring oarhes vnro parries, in matters of 
their owne cries, 7 p13 7 

Foure ſeuerall opini {forth Innouators,againſt the partics taking of oath in criminall 
cauſes, with anſweres alſo vnto their rcaſons, and obieRions. 

That a manebeing charged by authocitie ro diſcouer his knowle!ge rouching ſome of- 


, fence which his Chriſtian brother is ſuppoſed to haue done,is bound :oreueale it; thovghit 


may breede trouble,and puniſhment to his brother, and the reaſons to the contrary are an» 
{wered,and refuted. 

Their arguments are anſwered, that condemne the miniſtring and raking of an oath as 
vnlawfull, becauſe they haue nor diſtia& know!edge giuen vnto them of euery particvlarbe+ 
fore the raking of it;and he like courſe(by examples) is approoued lawful, and godly, 

That afrer the partie hath anſwered vpon his oath, it 's neyther vnuſuall, v:ilavfu'l, not 
vngodly; to ſeeke ro conuince him, by witneſſes, or other triall; it hee bee ſuppoſed, not t9 
hauedeliuered a plaine and full trueth : and ſomewhar alſo in approbation of (anouicall 
Purge:ions,with anſiwere to the Treatiſours obieRions againſt them, 


Int.3- | ; | 1 
45 Thethird part of an eApologie 
for certaine proceedings by Eccle- 


ſiaſticall juriſdiction, ot late times 
| by ſome chalenged, 


CHAP. I. 


Matters in this third part to be handled : Of the lawfulneſſe of 
Oathes: What an Oath ts : andthe reaſon or originall For- 
mall cauſe, of the wſe of Oathes. 


ATTPY,a_}] Hat which followeth in this third part 
1 of Apologic tobe handled ( according 
to the order thatT haue propoſed to my 
ſelfe in the Preface befixe the ſecond) 
are the chalenges taken either to the 
oath of the partie, which is ſued & con- 
uented:& they are either againſt the ce 
remony & outward ations vſed in taking 
it; or els becauſe it is ginento tre the party 
tranſwer in a cauſe criminall & penall unto himſelf: or elſe they are 
zwainſt examming & vroing men to depoſe touching attions of their 
brethren being criminal; or at least ſuch; as albeit the examiners do 
hold and make to be criminalland miſdemeanors ; yet the examinates 
themſelues, doe take them for good and godly, not deſerning any pu- 
nment,but rather high commendation : Orthey doe touch ſome 
cixcumſtance,concurring with the tender of the oath : as that the 
examinates hane not diſtiniI knowledge of enery particular where»p- 
they are to bee examined before they reſolue, whether to take the 
uth,or not ; Or laſtly,they concerne ſome euentenſuing the oath 
andexamination : as that the Indges doe not reſt in that which ts 
affirmed or denied pon the parties oath; but oftentimes proceed to a 
fwther examination by witneſſes,concerning the ſame points, 

This matter of an eathis a principall chalenge of theirs, which 
tieydrawe and ſpinne our into theſe particular exceptions and 
chalenges as you ſee. And it isthe thing (together with procee- 
Ung againſt crimes and offences, &yway of Enquirte, Ex officio) 

B wherein 
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TEx0.20.V.7, 
Deurt,5.v.11. 
2 EX0,19,V-12, 


3 Deut.6,v.13. 
Deut.10.v.20. 
Icla.45v-23, 


2 9 Apologie of certaine Cha, 
wherein you moſt eſpecially defired a full reſolution, which 
would to God,cither in therelt or in this, I were as able to doe. 
as Iam readie and willing : and as the matter it ſelfe and p00g. 
neſſe of the cauſe wouldyeeld and affoord,to a skilful and ſu. 
cient man, But the rather to performe my promiſed yrmodt en. 
deuour; Ihold ir not amiſſe,for better ynderſtanding of there} 
to touch (as brieflic and plainly asI can) the nature of an oath, 
and ſome (Itruſt) not ynneceſ{arie quelttons aboutthat matter 
which I haue collected, 

Firſt I will rouch (but very briefly,not taking vpon metodoe 
it,in ſort as Denines could)the lawfulneſle of oaths with anſwers 
to ſome obietions,which is the queſtion 4» /?I will andthe 
leſſe herein, leaſt I feeme to ſeeke,to drawe any of them into ha. 
tred; as if theſe inmouating diſciplmariaxs did direAly condemne 
oathes before Magiſtrates; which moſt ſolemnly they proteſt, 
they doe not. Albeitifall their poſitions(hereabouts) were ſcan- 
ned and compared together (lome holden & deliuered byone, 
and ſome by others ofthem) both ſhrewd and lewde concluſ. 
ons,pricking faſt forwarde to this point; would neceſlarilythere. 
upon follow, 

Next I wil handle what an oath #5: which is the queſtion Quid 
ſ#? Thenthe originall Formallcanſe, and allo final of an oaths 
which isthe queſtion #9, (thatis) why it is ? Afterward, cet- 
tainenot ynneceſlarie points of doubt; which be made concer- 
ning oaths, and therefore neerely tending tothe better opening 
of the qualities of them, And laſtly how many ſortes and ſeuenl 
kinds of oaths there be; with ſome deſcription of them : where- 
by you may the better ynderſtand-whart they are, and how they 
differ one from another : which two laſt doe open the queſtion 
6zvio17 of what ſort and qualitie the oath is, 

The lawfulneſle of an oath appeareth; in that wee are the 
$ Decalogue forbidden, to take Gods holy name in vayne : And 
> Exod itis ſayd: Yee ſhall not ſweare by my name falſl : neither! 
ſoalt thou defile the name of thy God, I am the Lorde : So thatto 
ſweare, isnot fimplie and abſolutely forbiden ; but ſwearing 
vayne, and forſmearing. In 3 Denuteronomie there is a flat com- 
mandement toſweare: andit is there ioyned, with the feare and 


fernice of Goa, as being an efteR of both : Thou ſhalt jean the 
Soba | | | | ara 
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Lordthy God, and ſerne him ; and ſiveareby his name, Andin the 

rophet * /eremie thus, Thou ſhalt ſweare,the Lord lineth,intrueth, t Iee.4.v,1, 

inindgement andin inſtice; and the nations ſhallbee bleſſed in him, 

ad glory iz him . And againe the ſame Propher pronounceth a 

blefing vpon ſuch; as duely, and as they ought, doe {weare by 

the holy name of God.* /f (faicth he) they will learne the wayes of * Tere.r2,v.16, 
my people to ſweare by my name, The Lord lineth, as they taught my 

people to ſive are by Baal: then ſhallthey be built in the middes of my 

people, And the prophet Dauia* thus: eAll that ſweare by him , p69. 
ſrullreiogce in him, for the month of them that ſþeake lies, ſhall bee 

ed, 

MM efinde euen in the New Teftament, that the eApoſile Paul 

diddiuers times ſweare: as * firſt, God 55m witneſſe, And againe ; + Rom.r.v,g. 
5[ ſpeake the trneth in Christ, I lie not, my conſcience bearing mee 5Rom.g.v.. 
pitneſſe in the holy Ghoſt, Likewiſe in® another place, [call God to *2.Cor.c.1.v.2z, 
witneſſe por my ſoule.Whereupon S. 7 Augaitine thus colleeth: 7 auguſt.ad Pub- 
That ye may know it is no ſme to ſweare truely ; we find the Apoitle \iv-& Sew. 0. 


de yerbis Apo. 
Paulto hane ſworne. ſoli.Bedain | 
Therefore where Chriſt telling what was ſayde of olde time, "<1. 


viz, * Thou ſhalt not forſweare thy ſelfe, but ſhalt performe thine *Mar.z,v.zz, 
oaths tothe Lord, doeth after adde this ; Sweare not at all; muſt *3+ 
haue another interpretation,then eAnabapriſts (that be aduerſa- 
riesto all oaths) doe frame : for the holy Ghoſt is not contrary to 
himſelfe. There is not one God who is authour of the old Teſta- 
ment, andanother ofthe New (as ſome blaſphemous heretikes 
hold) and Chriſt came not todiflolue the Xforalllawe of God, 
but to fulfill it : and the holy men that arereported to haue vſed 
oaths both in the old and in the new Teſtament,and haue allow- 
edthem by their Canonical writings ; were no takers of Gods 
holy name in yayne,nor miſtakers of Chri#tes meaning : forthey 
tadthe ſpirit of Chriſ#ſpeaking in them. 

la which reſpe& S,%,Lngwſine ſaicth hereofthus : By that ? Auguſt.lib.de 
which the Saints and holy men in Scripture didprattiſe, may bee ga- tet ee 
thered (oftentimes) how the commandements compriſed in it, are to 
be mderſtood, How then is that commandement of Chriſt tobe 
'aderſtood ? The ſame Father in the ſame *? place doeth teach *'* Ibidem, 8 
Ws. The Apoſele ((aieth he) in that he ſwearethin his Epiitles, deeth or x png f 
lorreby ſhew vnto vs; how that ſaying ts tobee vnderſtaod : viz. I ſay 

| B 


z Unto 


_—_ 
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vnto you ſweare not at all : that is not ſo to ſweare, as to doe it yhilie 
-andeafilie, and ſo (happily) to fall from that unto a cuſtome of ſeg. 
ring and from cuſtomable ſmearing unto playne forſwearing,They, 
fore wee finde not that the «ApoFtle did ſweare ; bat in his Writings, 
where a more warie conſideration us a ſtate unto the raſhneſſe of the 
tongue. 

Ep.1 58.ad And againe the ſame S. * eAngwitireto like effet as afors, 
Publicolam. =qoeth ellewhere write : 7t # ſayde in the new T eitament that Wee 
ought not to ſweare at all,which ſeemeth to me therefore to hae bene 
ſayde, not as if it were ſinne to ſweare, but becauſe to forſweare 11, 
moſt hainous (ne : from which he would hane vs to bee farre off, in 
: Serm.28.c,z. that he admoniſheth vs not to ſweare at all. And he* briefly thusde. 
woe Ap® termineth hereof: Ecce verum inra,non peccas. S. Terome doeth 
3Hierom.ing, thus expound 3 that commandement : Chriſt aoeth nor here far. 
RE, bid vs toſweare, but meaneth that we ſhould not ſweare by creature, 
Ieis grauely and truelyſayde by a "_y learned Schodlemas . 

+ Thomas 2,2. *thus: eAnoathin it ſelfe 1s both [awfull and honeſt : this apptareth 


by the originall of it : which is becauſe men beleene that God is trueth 
that cannot be deceined,and alſs hath knowledge of all things. Like- 
wiſe by the ende, becauſe an oath ſerneth oftentimes for cleering if 


men,and taking vp of contronerſies; as ts ſayde in the ſixt chapter t 
the Hebrewes : but yet an oath may turne tothe emll of bim which. 

ſeth it ill: that ts, without neceſſitie,and due cantion. | 
5Matt.c.5, 37, Andtherefore where it is ſayd by 5 { brift: Let your conmuns 
cation beyea, yea : nay,nay : for whatſoener is more then theſe com. 
meth of enill, hath another meaning then itſeemeth to carrie at 
Fa nn firſt ſhew ex cortice verborum : For S,® Auguſtine ſaieth'n ano- 
in monte.c,zs, TNer place,thus : If thou be compelled to fiveare ; know that it neceſ+ 
@ /ſarilic commeth of their weakeneſſe, whom thou goeſt about to pet 
ſwade; and this infirmitie is a kinde of enill . Therefore he aoethuot 

ſay whatſoener ts more ; ts ewill, but commeth of emill. For thou 
not enill that vſeſt thy ſwearing well,to the intent toperſwade another 
man in ſome matter of moment : but it commeth of a kinae of enill i 
him, for whoſe infirmitie thou art compelled to ſweare . And in ano- 
"Auguſt.inc, therplace thus :7 eo lbeit an oath be more then yea,yea, or nayyi), 
Lad alt. 2ndtherefore commeth of enill : yet commcth it not of enil from thee, 
but of their infirmitie,or not beleening of thee without an oath . But 
#:3,4.1.c16, Gratiarteacheth® ys, that by rhis worde (Emili) m this Pic w; 
| T eancj 
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of Tis fmns 14 not tobe vnderſtoode 5 but a puniſhment of ſame, 
ccati. And beſides, theſe ewo ſayings of Auguſtine, are 
of Prinate, and not of Pwblike oathes. 
Now foloweth what an Oath is: bur firſt touching the name 
fic, in the Latin tongue: whereinitis knowen, bythree ſeue- 
tall wordes : The firit is /zramentum, a word deriued 4 [ure, of 
Right or Lawe,as a thing required by Lave : and this is of moſt 
penerall vſe,to all kindes of Oates, The ſecond is [uſ/nrandum, 
eruing ſometimes in generall,tor eyery Oathe ; but moſt often 
forthat which is called Deciſoriura which ſhalbe touched after- 
wardes:: The third word is, Sacramentum, a" Sacrando, becanſe * Quintillib.s. 
thrreby a man doth Denonere, vowe vp and gine oner hs owne ſafe- —_ ome 
gard and proſpering vnto God if willing ly and wittingh , hee ſweare 
fa: which laſt of the three, in the Emperonrs dayes ( whoſe 
conſtitutions are ſet downe iz codrce Inſtiniant ) was molt of all 
the three in vſc: and ſo is it ved for an Oath, inall the Latin En. 
trie,atthe common Law:and thereof comes their Frexch word 
Serement, 1 

S.* Auguſtine ſaith, [urare, eſt ins veritatis Deo reddere : And » aug,cerm, 28, 
waine in the ſame place: O wideſt inrare per Denm, niſi teſtis eff deverbisapoſtol 
Dem? Tllie3 defineth itthus : Imfimrandum, eff affirmatio religi- - 
oa. *e Ariſtotle defineth it thus : nec is? peori biiag mapedubac qdorc drame- G SO; 
tune, an Oath is aſpeech yoide of proofe by any demonſirati- Rher. ad Alex. 
ogother then that it is made, by taking the name of Godto wit- 
wee , But morefull (yet briefly) by 5 Azo,laſinrandum eſt affir- 50 in ſumma, 
wtio vel negatio, adbs ita religione, It is not tyed to any forme 
efwordes, but ( in this behalfe) is very manifolde, S.*® [erome © Hicron. in 4, 
lth: where we finde in the olde Teſtament, The Lord lineth, this is 
#0ath. And an other olde? writer farre more generally : who- 7 Chromatiusia 
fever ({aith he) ſþeaketh the trueth, doth (in ſome ſort) ſweare,be-*' _ 
cauſe it 15 written, A faithfull witneſſe doth not ſþeake untrucly. 
- The moſt general! formallcaule, and alſo frallof euery lawful 
«be ,is for a confirmation of that, whereof we ſweare , Now the 
confirmation of matters within compaſle of Sczence; is made by 
courſe of reaſon; proceeding ypon points, known by the light 
ofnarure, to be vafallibly true, But the ſeuerall accidenrall fats 
ad wordes ofmert, cannot by ſuch neceſlarie diſcourſe of rea- | 
loo, beconfirmed : and therefore , thoſe thin gs that areſpoken, 
b..\ B 3 concerning 
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6 An Apologie of certaine Char 
concerning ſuch matters, are (forthe moſt parte) confirmeg 
the wordes of ſuch as knowe them. Yet amans bare word wz; 
not thought ſufficient, for confirmation of that, which wast 
be delivered by him, 

One cauſe,why it is not to be thought ſufficient: is the want gf 
care (to deliuera finceretrueth) which moſt men bepoſſleſſeg 
with through corruption of our nature : but rather in teedther. 
of, yery vntrueths; as by wicked afteQtions we be lead, Second. 
ly, humane teftimonie is not alwayes ſufficient: by reaſon of want 
of knowledge : formen can not know things that are tocome, 
nor things abſent, or done in diſtant and remote places from 
them . Yet becauſe there be ſundry occaſions to ſpeake hereof: 
and for that it is moſt requiſite, in the common affaires ofthe 
worlde;that a certaintie(cuen oftheſe matters)may be knowen 
(for manifolde occaſions happening)therefore it was neceſſ 
for the further credit of ſuch as pretended to be able to ſpeake 
chereof to haue recourſe ynto dixme teſtimonie © for thatin God, 
tacre is neither yntrueth,nor any thing 1s hidden from him,And 
that which is ſoconfirmed & ſtrengthened, by ſo much a better 
& oreater teſtmonie, the the bare ſayings of man are, mult needs 
beintended to be more ſufficiently, thereby approoued yntoys, 

To this effe& we find itthus determined by a Comnce!;”What- 
ſoeuer concerneth any league of peace, ts then more firmly grounded, 
when an. othe doeth ſtrengthenit . Tea and eche thing that draveth 
mens mindes tofriendſhip and concord, doth continue more faſt; when 
they are tyed by the bondes of mutuall othes , Whatſoener alſox tobet 

rooned by witneſſes, ts more ſurely 4 gs when an othe concurreth 
with that, which is affirmed . eAnd where witneſſes bee net, it 1 the 


frriflnes of an oath,which oneh can deſery, ofwhat credite hes, that 
pretendeth to be innocent and gailtleſſe . Therefore he that ſwet- 


reth by calling Godto witneſle; doeth (as ic were) vic Godrte- 
flimonze, to concurrg with his owne ſaying , And itis(in thisre- 
garde) generally by all nations preſumed ; that whatis ſpoken, 
with ſuch inuocation of dinine te/#imonie,may be (probably and 
forthe moſt part) holden fortrueth. 

The yery heathens by /ight of nature , coulde diſcerne thus 


* Ariſtot.cap,18. much : for * Ariſtotle ſaith that 20 man will forſweare himſelfegh4t 


Ahet, ad Alex, 


feareththe puniſhment of God; and ſhame amongs men:conſiaer =» 
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that albeit his pertnrie may be hidden from men,get can it not be con- 

realedfrom God , And anotherin this ſort : */ know nothing more * Terent, in He- 
ured then an othe whereby I may approne my faith unto other men. Y* 

And * Twlh to like effect : Onr predeceſſours, thorough the whole *Cic.lib.z, 
coſe of this life , thought there was no ſtraiter bonde to tre men, 

thentheir othes . Therefore the Cixi/lawe holdeth;tbar 3 he which ,, an... 
ſreareth doth not onely declare , but confirme and eftabl:ſh thereby, #. deacquir. 

hy true meaning. And that law calleth it a * religions fearezvhere- I ei. 
h the quarrelſome boldnes of ſuch as contend in lawe, ts reftrained, ram.caluan. 
The {anons do call it 5 vincul# anime,a band of the ſoule;borro- ;c cum contin. 
wing that ſpeech fro Drnines.” Demoſthenes ſaith; that anoath i; gu at _ 
the greateſt and graneſt matter that is amongs men : and as he elſe- ye percal 
where doth teſtific ; 7 to ſweare imtrueth, us a duetie , which (for Oe: 
the moſt part ) ts to beperformed of all men . eAriftotle hereof furs» halo, 
ther Gi thus ; Toni) 76 7pofuriny: pros) 76 murordm91 i5?, 27ofſÞ ance * Ariſt. 1,me- 
tis moſt honourable : but an othe is a moſt worthie or honograble 3: 
ting, And an heathen ? cixillawyer giueth it this e/ogie : [ura- 7 Vipiantr.f 
mnum maximum expediendarum litium remedinm © an othe is an © 
theciallmeane for difpatch of ſuites , Therefore the more com- 

mendable & neceſſaric an othe is in any reſpeR;the more vglie 
ad horrible is periurie,andthe violation of an othe. ** eArifotle n+ Ariſtor,r.lib. 
qulddiſcerne thus much. mim ara, 3 pi igyguirey is dere « hee that Racers. 
landeth not to his othe , or performes not what hee ſweareth, 

tuneth all the world vpfide downe, 

Tis written of®* Age/iar, when heheard howe Tiſſaphernes »: pturarch. in 
tie Generall of the Per/iars had broken the league , which was x one "i 
mutually agreed ypon,, and alſo confirmed by othe betwixt tea... = 
them; that hee ſaide he tooke himiſclfe greatly beholding to Tiſ= 
ſqbernes for it; for he doubted not, but God and men, woulde 
kke vengeance on him that had periured himſelfe; and woulde 
atheother fide proſper,andgiue good ſuccefle vnto himfelfe in 
ole warres; who was willing to keepe his othe , but was de- 
tived by the other . And ® Platoaccounted periured perſons, '*Platolib,ra. 
$f many monſters amongs men; and therefore ſayth; they ©'*® 
temeto be ofthe race ofthe Tytanes, inſomuch as(by their per- 
ies) they doe noleſſe then thoſe Gyants were fayned to haue 
One, that is, euen wage battaile with God himſelfe . Hithert9 
Mcerning ſome part ofthe nature of othes, 
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6 An Apologie of certaine Char, 
concerning ſuch matters, are (forthe moſt parte) confirmeg 
the wordes of ſuch as knowe them. Yet amans bare word wi; 
not thought ſufficient, for confirmation of that, which wast 
be delivered by him, 

One cauſe, why it is not to be thought ſufficient: is the wantof 
care (to deliuera finceretrueth ) which moſt men be poſſeſſed 
with through corruption of our nature : but rather in teedther. 
of, very vntrueths; as by wicked afteQtions we belead, Second. 
ly, humane teftimonie is not alwayes ſufficient: by reaſon of way 
of knowledge : formen can not know things that are tocome, 
northings abſent, or done indiſtant and remote places from 
them . Yet becauſe there be ſundry occaſions to ſpeake hereof 
and for that it is moſt requiſite, in the common affaires ofthe 
worlde;that a certaintie(euen of theſe matters)may beknowen 
on manifolde occaſions happening)therefore it was neceſſ; 

or the further credit of ſuch as pretended to be ableto ſpeaks 
chereofto haue recourſe ynto dixme teſtimonie - for thatin God, 
there is neither yntrueth,nor any thing is hidden from him,And 
that which is ſoconfirmed & ſtrengthened, by ſo much a better 
& orcater teſtmonie, the the bare ſayings of man are, mult needs 
beintended to be more ſuftictently, thereby approoued yntoys, 


*Concil,Tolet., To this effect we find it thus determined by a Comnce!;”What- 


6.63. ſoener concerneth any league of peace, ts then more firmly gr ownded, - 


when an. othe doeth ſtrengthenit . Tea and eche thing that draveth 
mens mindes to friendſhip and concord, doth continue more faſt; when 
they are tyed by the bondes of mutuall othes , Whatſoener alſor tobee 
rooned by witneſſes, ts more ſurely RR when an othe concurreth 
with that, which is affirmed . eAnd where witneſſes bee net, it 1s the 
ftriflnes of an oath, which onety can deſery, of what credite hes, that 
pretendeth to be innocent and guiltleſſe . Therefore he that ſwea- 
reth by calling Godto witneſſe; doeth (as it were) ve Godste- 
ſlimonte, to concurrg with his owne ſaying. And itis(in thisre- 
garde) generally by all nationspreſumed ; that whatis ſpoken, 
with ſuch inuocation of dinine teſtimonie,may be (probably and 
forthe moſt part) holden for trueth. | 
| The yery heathens by /ight of nature , coulde diſcerne thus 
: Acftot.cap,18. much : for * Ariſtotle ſaith that no man will forſweare himſelfeth# 


Kher aGAKE.  farethehe prniſonent of God; and ſhame amongs aven:ponfuer', 
| m t 4 


Ptiz: proceedings in Courts Eccleſia#ticall. ; 
that albeit his pertarie may be hidden from men,yet can it not be con- 
cealed from God, And another this ſort : *7 know wothins more * Teent, in He- 
ured then an othe whereby I may approne my faithunto other men, 1% 
And * Twlh to like effect : Onr predeceſſours, thorough the whole *Cic.lib.z, 
curſe of this life , thought there was no ſtraiter bonde to tte men 
then their othes . Therefore the Cimillawe holdeth;that 3 he which No 
ſneareth doth not onely declare , but confirme and eſtabl:ſh thereby Oy nary 
his true meaning. And that law calleth it a religious fearewhore- < 154 PO 
hy the quarrelſome boldnes of ſuch as contend in lawe, us reftrained. i : 
The {anons do call it 5 vinculianime,a band of the ſoule;borro- ; 
wing that ſpeech fro Druines.” Demoithenes ſaith; that anoarh ts gar &c.fi vero, 
thegreateſt and graueſt matter that is amongs men : and as he elſe- torts nes 
where doth teſtific ; 7 to ſweare intrueth, u a duetie , which (for ——_— 
the moſt Ti ) zs to beperformed of all men . eAriftetle hereof furs» Ariſtorr ca 
ther faith *thus ; Toni) 76 7poturiny: iproc 5 76 monday ig? pp7oſÞ ance * Arilt. Line: 
entis moſt honourable : but an othe ts a moſt worthie or honoarable ® RAR. 
thing, And an heathen ?cini/lawyer giueth it this e/ogie : [nya- 7 VipianLr,f, 
mentum maximum expediendarum litium remedium © an othe is an PIT 
heciallmeane for difpatch of ſuites , Therefore the more com- 
nendable & neceſfſaric an othe is in any reſpeQ;the more vglie 
ad horrible is periurie,andthe violation of an othe. ** eAr:/totle 1» Ariftor,r.lib. 
uld diſcerne thus much. mum armupa, þ pi ippiney us one , hee that Rher.ea.t5,in 
fandeth not to his othe , or performes not what hee ſweareth, oY 
_—_ all the world vplide downe, 
' Ttis written of** Ape/tars, when he heard howe Tiſſaphernes :: pturarch. i 
tieGenerall of the Perſians had broken the league , Exe was — . 
mutually agreed ypon , and alſo conftrmed by othe betwixr _— A 
tem; that hee ſaide he tooke himſelfe greatly beholding to Ti/= 
ſqbernesfor it; for he doubted not, but God and men \ woulde 
tkeyengeance on him that had periured himſelfe; and woulde 
theother ſide proſper,andgiue good ſucceſſe vnto himfelfe in 
tle warres; who was willing to keepe his othe, but was de- 
eived by the other . And ® Plato accounted periured perſons, "*Platolib,ra. 
lo many monſters amongs men; and therefore ſayth ; they geen 
teme to be ofthe race ofthe Tytanes, infomuch as(by their per- 
es) they doe no lefſe then thoſe Gyants were fayned to haue 
ae, that is, euen wage battaile with God himſelfe . Hithert9 


Mcerning ſome part ofthe nature of othes, 
INE LORE 3) CHAP. 


An Apologie of certaine Chap. 
CHAP, IL 


eAn anſwereto certaine doubtes made concerning Oaths , a name) 
why in Scripture, Gods ſaid to haue ſworne © how (by Oath) hey 
ſaidto be called to witnes : an Oath no tempting of God but apa 
of his worſnip : why (neuertheleſſe ) ſomeare repelled frm taking 
Oath : whether Adiuration be lawfmll: after whoſe meaning a 
Oath & tobe vnderſtoode : whethere nery Promiſlorie Oath,bee 
famply tobe kept + whether an Oath may be diſpenſed with, anl 
how farre : and whether a Chriſtian may(by mutuall Oaths ) co 
traft with him, that ſweareth by falſe gods. 


© Ad Heb,6.v,16 WR =, Eing then (as the* Apoſtle teſtifieth)an Oathis 
< | made by him that is greater : it may be asked, 
} how (in Scriptures) Godis reported, tohaue 
| ſ{worne ? | | 
The ſame Scripture doth anſwere it ſelfe, in 
=——=' this point : for itis there ſaide; that me» when 
2]bidemy.rz. they ſweare, doſweare by a greater , but * God baning nogreaters 


3 Genel.22.v.16. ſrpeare by,did * ſweare by bimſelfe, | 
Terem.49.y.1cz, Nowebecauſean Oath is for a confirmation of trueth yntoo- 
Icrem-22-%-5. thersleaſt he be ſuppoſed to ſpeake vntruely,as hath bene ſaid: 
how can this doubt fallin God, who 1s rraerh it ſelfe? Ianſwear 
+Hebr, 6.v,16. (as aforc) it is * amongs men, that an Oath, is forſuch confirma- 
on, But when in Scripture God is reported to haue ſworne; this 
1s not, in reſpe@ of any poſlibilitic, that defeRoftruth may hap- 
pen to bein his diuine YMaieſtie , which had needeſoto be con- 
LS firmed, or as if it were not needefull for vs wretches, to reſt 
$:431v.1741% hisfacred fin gle word: but it is done, 5 more abwndanth to ſhe 
wmo the heires of promiſe, the ſetled incommutabilitie of his comſzl 
or decree : that by two unchangeable things, inwhich it # impeſibl 
God ſhould faile, or be deceined; we might hane ſtrong comforte. 50 
thatthereby we aretaught to our comfort, that whatis ſocon- 
firmed by Gods Oathe; doth proceede , from the infallible and 
vnremoueable determination of Almightie God. 

It may be asked, in what reſpes Godis ſaidto becalled w- 

to witneſle by an Oathe? | 
I anſwere with the Schoolemen , for two reſpeRs: ay firſt X 

ecall 


Parti}. proceedings inConrts Eccleſiaſtical, 9 
becauſe he oftentimes reuealeth and bringeth foorth the verie 
ruech of a marter (vntruely deliuered by any man) eitherby in- 
wardinſpiration of ſome other perſon, orelſe by bringing it to 
the open light and view ofthe worlde, which (afore) was kepr 
loſeand ſecret. The ſecond conſideration is for his puniſhing 
ofall thoſe , that ſweare vntruely : and heerein hee 15 asinthis 
worlde their witnefle; ſo cither heere, or in the world tocome; 
heistheir Iudge,and a reuenger,A cinil Lawyer, though but an 
heathen, could ſay, Q xipeierat, Deum habet vitorem, God him- 
ſelfe will take vengeance,of a periured perſon, 

Neither canan Oathe be ſaide to beatempting or aprouo- 
king of God, folong as it is vſed, but vpon neceſlity,or good oc- 
cahon, t | 

An oath is ſaid to be a ſeruice and worſhipyeelded vntoGod 
bimſelfe, in a two-fold regarde: the firſt is, in that we fulfil and 
performe that, which we ſweare : the ſecond, inthat by calling 
ofhimto witnefle, we do withall acknowledge,thathe knoweth 
allchings; and is a ſwift Iudge andReucnger of allthoſe that lone 
i make leaſing s. 

So that albeit an oathe, in reſpeR ofthe matter concerning 
which it is made (for the moſt part) may be termed an hwmane 
andcwllmatter :yetinreſpeR of him whois calledto witneſle; 
tis alwayes a d;zine, and a relrgious ate, 

Butinſomuch as an Oath is(vpon diuerſe occafions) necefla- 
nlyrequired of vs,as a peece of Gods ſcruice & worſhip : it may 
dequeltioned; why ſome ſorte of men arerepelled by politike 
Lawes, from taking any Oath, and from bearing teftimonie? I 
a{were, that children, mad men,and ſuch like, are not admitted 
totake oathes; becauſe they haue no perfice vſe of reaſon : and 
therefore do want that due and reuerend contideration,and alfo : 16: 
that ' :#dgemrenrt ; which the worde of God requireth , beſides !Hicrew,4.v.23 \ | FAR 
meth and [utice, to be had and vſedintaking of an Oath. but Wt! | 
mined perſons, are chereforeto be repelled; becauſe by their þ9Y 
&meanour fore-paſt it is made apparant, howe flender account x 
ley make of Gods holy name : for their contempt (in this be- 46.4194 
talfe)isintended til to reſt in them: Seme! mals ſemper preſumi« ; kr 
ln malus; preſertim in codem genere delifli, | i" "mw 

tis made doubtfull (in diuctſe ref] yo ) whether cuery or i | j 

| C any 1 Þ 
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99.ia Axiom, 


2 Avouſt li. 3.c.4, 
de Trin, Tom. z, 


ro  4n Apologieof certaine Chaps: 


any 4dinration be lawfull to be vſed amongs Chriſtians? there. 
ſolution whereof, will bei {I thinke) be made manifg(}, bythe 
definition thereof, and by deſtintlton. F- k 

To admre(as* Agqninas doth defineit,though not altogether 
ſo generally) i nothing elſe, but to induce or proucke one tods or9. 
mit ſomething, by vſing or interpoſing of thename of God, or of ſome 
other ſacred thing, This is vied cither towards owr ſelnes, or el{e 
towards others, towards oxr ſelnes, as when by a promiſorie Oath 
or vow , we binde our ſelues ſolemnlyto God , for performance 
of ſomething , Andthis kind of ad#xration may be lawful, or yn. 
hwfull; according to the ſcuerall qualities and circumſtancesgf 
the matters; which wee haue ſo adixredor bound our ſeluesty 
performe ; which is not my purpoſe (here) art large to proſe. 
cute, 

The conſideration of adinring others reacherh either to ſuch, 
as be no way wvnderthe eAdinrers auttoritie, or to ſuch as bee, 
Of thoſe which bee not yader the eAarnrers authoritie; the 
fiſt,is God aboue all. Now, albeit we vſe in our prayers vnto his 
dinine aieFtie, ſundrie vehement obteſtations , as by his bali 
name and for his Goſpels, and his ſonne Chriſt Teſees his ſake,and 
for the promiſles madein him : yet is not this (properly)tobe 
called eAdixrration; as though by this earneſinefſe wethought 
men could, or did meane, tomooueor change his will, which 
is immutable: but that hereby we may the better enkindle, and 
ſtirre vp our ownefaith : to the ende, we may be more fit toob- 
tainechar, which in hisecternall wiſedome he hath decreed, and 
thought fitto beſtow vpon ys. 

The ſecond member is of ſuch, as be creatrrer, and theſeare 
cither vnreaſonable : towards whome ( as Itake the matter) all 
Adruraticn asit is vaine(in that they heare ys not,or vnderſtand 
vs not)ſ{ois it alſo valawful : orelſe they be reaſonable creatures, 
Of reaſonable creatures not ſubieR to the Adiurers authoritie, 
ſome be Spirits,and ſome be men.To adinre Spirits being ablent, 
whether they be good or emll Spirrtes,ſeemeth both vaine; and 
vnlawfull : forthat wee haue neither warrant ſo to doe, nor yet, 
that they doe or can heare ys, Beſidesthat,their aCtions are not 
ſubie& ro our diretions, but vnto Gods alone , For ( as Aj#- 
24 there alledgeth our of Saint * eAugn/tine) Spiritrs deſerts, 
. | | os reguar 
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regitwr per ſpiritm initum, But if they be enill Spirite r,though 
they certajfelie might bee knowne to bee preſent, in reſpeRt 
ſome 4h& them are thought to be condemned into the aire, 
ſme into the waters , and {ome into the entrailes and 
caues of the earth, 2s divers very learned men doe holde: yet to 
doethis; with intent to Jearne or obtaine anie thing of them, 
tis (without doubt ) /imply vnlaxfull ; and they * before God 
abhominable, that ſo doe adiure, or contraRtany familiaritic 
with them. But the ſayde learned Schooleman, by force' of 
that place of Saint * Lakes Goſpeil, viz, Beholde [ gine wnto 

y power to treade on Serpents and Scorpions , andoner all man« 
ner power of the enemie , and nothing ſhall by any meanes burt you; 
thinkerh it Iawtullfor vs, in the name of God, toadrare cuen e= 
wil þirices; to the end onely, thatthey hurt ys nox, either ſpiritee 
th or boably, | 

Butthe Adinring of ſuch men, as be not ynder the Adinrers 
power or ſubieRion, is ſought tobe done, either by way of com- 
paſſon or ſeeking to lay ypon them(thereby) ſuch a neceſſitie,as 
amanmay (by v9we)) impoſe ypon himſelfe, (which is valaw- 
full, b2cauſe it is an viurpation ofa power ouer another, that js 
nor giuen him) or elſe ; it is by way of perſwafion, to mooue 


him, the rather by the reſpeQ of the ſacred name of God, and this 


t Deut 12 ver 
lo,I11&12, 


2 Luke to.vcr,1g 


thought not ynlawtfull to bee vſed , in matters lawfull, and of 


-mportance, 

There reſteth onelie nowe to ſpeake, of the vrging (by 
courſe of Ad:uration ) of fuch other men, as bee ynder our 
athoritie « This vrging is doone; either in waic of abſolute 
cmpulſior , or elſe but canſatinely . eAbſolmte compulſion ( in 
this matter) I callit; whena man {eeketh, as deepely and ne 
efarily, by ſuch eAdimration , to tie a mans will and conſci- 
etce : as hee may doe, by the like obreiFation of Gods name, 
dinde his owne will, and himſelfe , And this Adinraton is very 
mlawfull : becauſe euery man is lorde and guid*r of his owne 
wil, & of his owne yoluntarie ations, but not ſo of anie other 


mans, And according tothis acception is that of 3 Origento; origen.hom. 
te ynderſtoode , where hee ſayth thus : 7 thinke , that hee vc Maus 


wich will line according to the Gofpell, ought not to adinre an- 
ber wan : for if by Chriftes commanndement in the Gofpell, - 
C 2 


Tom. 3- 


12 Ln Apologie of certaine Chad.., 
be not lawfull to ſweare; it ts enident , that a man may not adinre gs. 
other : and therefore it appeareth , that the high Prieſt did vnlanfal. 
by adinre Chrift, by the lining God, 

But if it be but compelling canſatize , thar is in reſpe ofthe 
duetie which euery inferiour ( by oathe or otherwiſe ) oweth 
vnco his ſuperiour , proceeding iultly and according to Lawe, 
then is this eAdinration lawfull; and requireth neceſlaiilie, 
the inferiours obedience therein, vpon perill of finneand pe. 
naltie ofthe Lawe. The vie heereof wereade as wellin the 
Olde, as in the Newe TeStament. * Salomon ſayeth, Hee that i; 
partener with a thiefe bateth his owne ſoule , for heeheareth cur. 
ſmg,and declareth it not . Jam tolde by thoſe thatare yery skil. 
full in that language, that the Febrewe interpreters docex. 
pound the cnrſing (which is heere ſpoken of ) to bee an Adiu. 
ration and curſſe, that was vſually madeby the Prietts againſt 
ſuch; as had ſecretcely doone, or knowen ot any offence : toin- 
duce them hereby therather,toreuealeit, | 

Andinthe New Teftament , the very word ofeAdinrationis 

*r,Theſl.5.v.27, vied by Saint * Par. rife tyge wr xigey , aicyrorbing Thy Angoti win 
m7; egtus dN\Geice ] adinre you by the Lorde to reads this Epiille to 
all the holie brethren, Andit is woorth the conſideration, whes 

; BoheC.q.ver.c7, {her that be not alſo an Adinration where he 3 ſaieth, vi 5 
x5} ax;rexcy br iwpic Bec, T hrs therefore I ſay and teftifie inthe Lorde, 
that yee walke not as other Gentiles walke , in the vanitie of their 
minds, Thus farre of Adinration. | 

Where there may bee ſome doubt by reaſon of the yariable 
acception ofſome wordes of an oath; queſtion is made accor. 
ding to what ſence, ſuch oathe mult be vaderſtoode,taken,and 
performed by him that ſweareth. 

164.1i.2.ca.3r, T bis queſtion doeth  Jſdore thus anſwere : with what cantel 

4 ſummo bono. of pordes ſoemer 4 man doeth ſweare; yet God , that ts witneſſe of the 
conſcience, ſo takes it, as he that pines the oath, doeth under(fandit, 
For that man which will take vantage wpon the wordes of it js guily 
two wayes : both becauſe he takes Gods Name in vaine and alſo (it- 
cummuents another by deceite, therefore if hee that ſweareth meant 

fimply and not gailefull, then is he bound , according to hts owne n- 
tention. But when the wordes areor may be of another fignift- 


cation, then either the taker , orthe tenderer of the oath docth 
| mean; 


Patt.s, proceedings in Conrts Eccleſiaſticall. 1; 

- Inthis caſe, itis thus by* S. Augaitine grauely & briefly © Aug.ccm. 28, 
yo linguam non faci niſt Ns. nip doth mi Apolt —_— 
hitthe guilcie heart chat makerh the periurie:whichit ſecemeth 
he cunllaced out of * Ariſtotle, 3 Pmpueis Gi 5 Hreniegh mf rj, fore. * Aviſt.1.Rhet. 
ſnearing ts of the heart,and not of the month alone, "as 

Thomas of * Aquine (inthis behalfe) thus writeth : when the » Tho.2. 2.9.91, 
meaning of him that ſweareth,and of him that tendereth the oath, *7- 
i not the ſame; if this doe happen, by the fraudulent meaning of the 
taker of the oath: then ought ſuch oath to be kept , according to the 
ſnd intent of him,to whome,or by whome it is tendered ; 1n which 
reſpe&, the olde verſe is to good purpoſe: 
3 Fallit imrantem, inratio fattaper artem, , on —_—_ 
Acantelons && crafty oath(in trueth)deceines none ſo much as him, 
the taketh it: if by his owne fraude he thinke to eſcape periurie, 
therefore whereloeuer any fraude or cauill is yſed by him that 
aketh the oath; there perixrie in the fight of God, iscommutted. 
(Martiallbut an heathen Poet, could diſcerne thus much; 4 Martial. l.s, | 


, Epigr. 
Iurat capillos eſſe quos emit, ſuos, 


Fabulla : nunquid ille Paulle peierat? 


Aman weares baire on his head that he bought , andyet ſweares they 

rebus own hazres:1 pray you fir ts he forſworne,or not?Frivolous then 
ndridiculous is that excuſe, whereby Popiſh writers would cx- 

uſe their S.Frances of alye, vnderpretence of his charitie , and 

yood zeale, 5 For on a time, a manſlayer came fleeing away by 5 Angelink.z. 
lim; and being purſued with hue and crye ; Fryer Francis was | Joon" roy 
vked by one of the purſuants, whether he ſaw ſuch a man paſſe turyen aus 
kat way,or no?whereunto(putting firſt his hand into his fleeue, 

oa ſome write, his finger in his eare)he anſwered, thathe ſaw 

toluch mi paſſing that way,meaning through his owneſleeue, 

reare, In deede ſuch deceirfull anſwering or ſwearing, is ſo 

arefrom excuſing a man from vneruerh & periuriezthat® Twly 5 Gi<ld.3.0f 
wth thereof thus : fr aus diftringir non drſſolmt periurium,fraude * 

nd cautelous dealing , doeth not excuſeor qualifie; burtyeth 

lader, and cnwrappeth a man further into periurie, Hereupon 

thao laid in [awe,thus: 7Conditiones tacite ſnbintellefte non fa- 7 Slin<.queme 
"nt inramertum conditionale , conditions and priuate protelſta- reiuranda. m_ 
ns, which hee that ſcareth framerh in hitaſelfe, or keeperh 
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14 Can Apologiefcertaine Chad,z 
in his owne minde,doe not make the oath to bee conditions! 
which is giuen him ſumply, | 

| It may alſo be asked, whether eucry promiſorie oath, is fam 
and ab/o/ntely to be kept,orhowe farre ? 

For anſwere hereof, l wil note ynto you, what finde(proby, 
bly)ſayde; and then leauc the exact reſolution thereof, yay 
grauc Dinines, | 

Euery ſuch 24th, is ſimply to be kept, if it happen not intg 
ſome ot the three caſes here touched, 

The firſt of theſe caſes is; when the thing, by oath promiſed 
or vowed to be done; was (in very trueth) euen at the firſttz. 
king of ir, fimply,andin it ſelfe euill; howbeit perhapsnot then 
diſcerned ſoro beyby him who tooke the oath. And inthiscaſe 
the partic fiones grieuouſly in ſwearing; bur more grieuou 
hee ſhould finne, if hee kept his oath, For euery oath muſt be 

* Terem.4.9.2. made * ininfitia, inrighteouſneſle, And * inramentum no eft 
te pw vinculum iniquitatis , vel cuinſeunque crimins , ſayeth Saint Aw. 


cztera.Auguſti, oyſtine : an oath tyeth no man to doe that which s wicked. To like 
Seuero:& c.qua. 


to.dejureiuran. Eftetlayth 1/idorms,[n* malis promiſſis reſcinde fidem;in turyi v1. 
do... .; tomutadecretum;quod incante vonifti , ne facias : impia eft enim 


malis ex 1fidoro promiſſio, que ſcelere adimpletur. 
in ſnony.lib.2, , Tic LN caſc is "Then that which is promiſed by ſuch 
oath; is an hinderanceand impediment to a greater good, asif 
a ſufficient man for it, ſhould fveare never to be a miniſter of 
Gods worde and Sacraments ; what defire ſocuer himſelf 
ſhould afterward haue thereunto , cr what neede ſoeuer the 
Church of God ſhould haue of his helpe in the miniſterie, In 
ſuch. a caſe, hee finnes by his raſh ſwearing; burnotin keeping 
the oath, as the Schoo/emen holde, albeit they thinke it better 
he ſhould breake the like oath; then thathe ould keepe it, 
The thirde cale is, when as ſome vnlooked for accidents 
diſcouered, or falleth outafterwarde;that was not thought 
on before. Nowe , if by ſuch cuent enſuing , the oath cannot 
be. erfourmed without crime and impietie ; then ( without 
doubt )is ſuch perfourmance of the oathe a ſinne, as well as i 
the firſt caſe of the three, Saint eAmbroſein this 3 behalfeſayt) 


thus : t zs ſometime againſt Chriitian duetie to perfourme ave 


Promiſed by cathz : (o Herode offended which put Tohn "_— 
edi 


3 Ambroſ, de of- 
&<.lib,3,c.12, 


mention nov porrigitur vitra conſenſum,* Cenſetur clauſula appoſita * Arg.l. Quod 


Part.3. procebdings in Conrts Eccleſiaſtical. T5 
leathgather then he wonld goe backe with his oath and promiſe, Yea 
even where ſuch oath might bee perfourmed withour finne; 

tmay there be ſundry caſes, wherein the partie is thought 
not to be bound , ynto performance, As imagine, that I be- 
ing toreceiue * money whichis in telling for mee; doe in the ARR de 
meanetime (in aſſured hope to receive it) ſeale anobligation, cania 
and withall {weare to pay vnto him ſo much money at ſuch a 
dy, Neuerthelelle if rhe intended creditor (hall thereupon re- 
fule to deliuer me any money; or ifany other accident (with- 
gutmy default) doe happen, whereby I could not receiue it; 
in ſuch a caſe, neither mine oath ; nor obligation doeth binde 
me,toperformance and paiment. Thereforetheſerules enſuing 
zegathered out of that, and ſundry other like lawes, viz. imra- 


wiramento, quod promiſſiovalebit rebus in eodemlaturemanen- Ja cecon- 


thu, [wramentum non extenditur ad inopinata.Nowtextenditnr ad * <. wa nos, de 
eade quibus non eſt copitatum, And Iuramentum 5 non extenditar-4 roo rp * 
dmcegnita, And ypon theſe grounds it was ; thatthe Empe- Wintavallisde 
nir/efÞaſiar did releaſe,or(as we more viuallynowe {| cake) multiplici.de de- 
Wþmſe with a certaine knight of Rome, for his oath. This knight —_—_— 
had ſolemnly [worne yato his wife; that he would neuer pur her lixowm. * 
ay; Which he might(otherwiſe) lawfully haue done (by the 5 <5 oofram- 
tratheniſh cuſtome of that C#tiethen) either for any iuſt cauſe, rando. . 
aforno cauſe at all, After this oath, the wife was taken in ad- ta Veſpaſtan, 
ilerie; therefore the Emperonr, apenſing with her husbands 
ath(decauſe in all likelihoode, the knight in ſo ſwearing , ne- 
trdeamed of ſuch atrecherie) the knight then without ſcru- 
did repudiare,and forſake his adultereſſe wife, 

forthe hke7reaſon did Antonius and Verus Emperonrs diſpenſe ? 1vleft ad mie 
miththe oath of one (being choſen Danmvir, achicfe Magi= TH 
ſtein Aſunicipio, not much ynlike vnto one of the Corſals in 
me) who had afore ſworne ; that hee would neuer after that 
imebe preſent in any meetings or afſemblies of the Senators, : 
tDecurions there. Out of which place, a * writer vpon the Ci- 4 How po © 
tlawe doeth oather; that the Emperonr may diſpenſe with a Ce  precibus 
nans oath. TERS 

tlerethen another great,and not vnneceſſarie doubt ariſerh; 
Mctlier any 224% may diſcharge or di/þc»ſe with another _ 

oath; 


10 An Apologie of certame Chg., 
oath ; and ifhe may, how farre, andin what caſes this may hy 
done? | 
In anſwer whereof; we are firſt to ynderſtand that accordin 

ro the diſtinRion of times, into time pa#?, preſent, or rocomethere 
is alſo diverſitie ofoaths.One kind of oath{in ſuch regard) ister. 
med eAſertorie; which is an affirmation or deniall with oath, 
rouching ſome thing that ispaſt or preſent, Nowe there is ng 
doubt,bur that this oath cannotat all be diſcharged, releaſed, 
diſpenſed with; by any humane authoritie. for the matter of i 
being either concerning a thing pa#?, which cannot bee altered 
and reuoked; orpreſent,which is alſo immutable; inſomuch x; 
it is impoſſible for athing both to be,& notto be at once: there. 
fore, the oath it ſelfe mult needs be vndiſchargeable, and nd, 
ſpenſable: forto giue adrſpenſation herein, were no leſle, then(in 
etteR) to determine; that it is lawfull to haue er#eth wanting in 
{ome oaths : inſomuch as other diſpenſation then this, the natwe 
of things paſt or preſent, cannot admir, 


The other kind ofoath,is called Promiſorie : whereby a pro. 


miſe (confirmed by an oath) is made, that ſome thing ſhall bee 
done or not done, hereafter, And about this kinde ofoath the 
doubt onely reſteth, 

This Promiſſorie oath is made,cither touching ſuch matteru 
doc immediately and apparantly tend to the aduancing of the 
glory of God, orto the benefite of ſundry others, whether luch 
benefit be ſþirituall or corporall;or concerneth ſuch matterwhich 
euidently derogateth fromthe glory of God, or fromthe benefite 
of others; or it1s of amartertending tothe onely profice andbe- 
nefite of ſome particular man; toand for whoſe behoofe ſuch 
promiſe (with oath) is made: or laſtly, it confiſterh and is be 
ſtowed ypon ſuch macter,as by reafon of ſome cuent happening, 
or at leaſt diſcouered afterward; it may bee juſtly thereupon 
doubred,whetherthe oath it ſelfe doc binde or nor, bee lawkil 
orvnlawfull, expedient or not expedient, proficable or hurthl 
to aan partic (all circumſtances confidered)to bee keptand ob- 
{erued, 

Inthe firſt caſe of : heſe fo:te, no man can diſcharge from 
difpenſe with ſuch oath ; except either the oath were at firftdi 
conditionally inade,and the condition faileth; or elſe were _ 


nurt:}. proceedings in Courts Eccleſia#ticall * 


by ſuch one, as is vnder an husbands or fathers ſubicion . For 
.nthe firſt of theſe excepred caſes (invery trueth) the oath bin- 
| dthnot at all, But yer ſome ſuperiours declaration of ſo much, 
therefore neceſlarie; becaule icis moſt dangerous to permit 
ynto every ſimple and priuate mans owne diſcretion and judge- 
ment; bow farre,and where he neede or needenot, to performe 
his promiſſorie oaths, And in the later ofthe caſes excepted, ay 
1 ba:hand or father (before he hath giuen any cxpreſſe, or impli- 
edratification) may (cuen by Gods owne lawe) diſcharge and 
dſanull bis wines oaths and vowes, or his daughters, being made in 
her youth, and in his houſe (that is vnder his eqn; of what ſorte 
and qualitie ſocuer they bee, yea though {uch promiſrie oathes 
have bene * made by them,to humble the ſoule, and then by reaſon 
offuch diſallowance thereof by their ſuperiour, it is there ſayd : 
The Lorde will forgine her , this breach of her oath and vowe 
made, 

Now becauſe in any (ſauing in theſe excepted caſes)chis kind 
ofoach is ſimply vndiſpenſable; therefore we doe deteſtthe pre. 
lumption of the b;/bop of Rgwme; who taketh ypon him - = 
timesto commute euen this kinde of oaths and yowes (as hee 
laeth) into better. and ſo by this ſhift of deſcant , hee preten= 
dh to diſcharge men-from their formall oaths, by them adui- 
A takenand made , tothe glory of God,and for the benefic 

others. 
| The ſecond ſort ofthoſe fourekindes of promyſorie oaths are 
ich; as if a man ſhould performe; hee ſhould doubly finne., 
which point I haue ſomewhat touched in the queſtion next go- 
tgafore, yet leaſt a man doeerre herein,by miſtaking ;it is hol- 
ka very requiſite, that he conſult with wiſe & learned Dinner; 
both to reſolue him, whether ſuch oath be ſimply ynlawfull by 
limto be performed; andalſo toaduiſe him,what courſe hee is 
btake in reſpe& of his ſoule and conſcience ; for his oath ſo 
mlawfully,and vniuſtly made. 

In theſe ynlawfull oaths, wee thinke that ſuperiours whether 
(lor Eccleſiaſtical, not onely may and ought to diſcharge 
leparties thereof, if they be ſcrupulous anddefire it; but allo 
wy and ought, to diſanull and makethem yoyde, though the 
ies themſclues bee ynwilling thereunto , And ſo wee FR. 
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1f L4n Apologic of certaine Chap, 

ords, yiz, 
That all alliances andconins of CMaſons and Carpenters, and (Cy, 
gregations, Chapters, ordinances, and oathes among#t them may, 
or to bee made : ſhallbee from hencefoorth vojde, and wholy adi. 
lcd, The reaſon of this diſarulling ofall ſuch oaths was ; forthe 
they were apparantly derogatorie, tothe publike good of tte 

ommon wealth, 

With theſe kindes of oathes, the man of Romenot ontely 
diſpenſeth when they are alreadie made, which weretolerable z. 
mongſtthem of his owne onely proper [rriſaittion ; but al 
(in thepride ofhis heart, exalting himſelfe abone all that ic cl. 
led God) hee diſpenſeth with men aforchand, to make ſuch yn. 
lawfull oathes and yvowes : and namelic of marriages, and al 
to remayne inthem, being within the degrees Lemiticall, which 
by God himſelfe are prohibited plainely. yet becauſe (for ye. 
ry ſhame) hee ſcldome doeth diſperſe with marriages contry. 
Qed, otto bee'contracted mnter aſcendentes & deſcendentes; 1; 
the father co marrie the daughter orhis niece, &c. or theſonne 
to marrichis mother, grandmother, 8c. or yet #2 primo grady 
tranſuerſali equali, as the brother to marrie the filter : therefore 
the Schoolemenand Canoniſts his Parafites (but eſpecially fince 
the greatcaſe fell out berwixtking H. #. aud Katherine of Caſt, 
his deceaſed brothers widowe) haue bene contented to turne 
thoſe their former olde ſongs; of Papa poteſf, quicquid Dew ijſe 
poteſt,andpoteſſ tollere ins Nature ; and (inſteadthereot) to lay 
*now; that in thoſe aforeſaid degrees of conſangninitie (becaule 
they arg of the lawe of nature) the Pope (their. vnholy father) can 
not defpenſe withall, Neuertheleſſeythey doſitillno lefle reſolute- 
ly,chen-impugently bold, that the prohibitions inthe reſt ofthe 
3 L,emtticalldegrees are not of the /awe of natare; and therefore to 
be,by the Pope diſpen{able.But if they be lawes Ceremenial,they 
ace abrogated by Chrift, and need no d:þenſation of any mans, 
If [ndiciall, then they binde none preciſely, butthe people and 
Commun weale ofthe Iewes | butif they be Moralllawes (which 
onely remaineth,and of which ſoit in deed they are) then conk- 
quently are they ofthe /awe of ratnre. and, that the ſaid prohibi- 
tions bein deed Moralllarves,and of the lawe of Nature : appet- 
reth by the words of God: himaſelfe,generally'teltifying ys 


z 
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allchatfor ſuch abhominable & inceſtuous matches as be'there 
ſeafied and forbidden; he did coft out the {ananires and other 

leoftheland,before the /aelites.Bur they, being heathens, 
had none other lawe but the /awe of nature to take knowledge 
of orto binde them ; and therefore could not for thoſe polluti- 
oashaue bene juſtly puniſhed; if the prohibitions of ther, had 
not bene by the /awe of Natmre, which bindeth all mien'indif- 
ferently. | 

ks third caſe, vide/rcet, when a Promeſſorie oath tendeth 
onely to the profite and benefite of ſome particularperſon, to 


whom ſuch promiſeis made (as namely an oath of aSo/dionr, to- | 
his Generall, of a Subieft to his Prince, of a Tenuntto his Lord, ot- 


ofabondrnarto his Maſter) itis generally holden; that hee to 
whoſe onely behoofe it was made, may ſufficientlya gayne dif- 


chargeit, becauſe itisintended,the promiſe is(in deed)thenper= 
formed ynto che ſuperiour, when itis diſpoſed-of according to / 
* hot. AS , 


tispteaſure,and'2s he liketh beſt of. &] 

The fourth and laſt aforeſayd forte of oathes Promſſorie, is 
theſpeciall ſubieR, wherein (ifinany) a di#enſation may pro- 
perly haue place, | | MB l 

To dipenſe; or todiſcharge aman from-an oath taken; hath 
wodiuers ignifications and aeteptions . fof it ls'taketi; either 
fra releaſe ofthe very bonde' oftheoath; fo thatthe partie 
ſhould no more (before God) bee tied thereunto : orelſe for a 
found 0 86 3 and declaration, that ypon ſome euent en- 

iſc 


ing, or 


urea performance, -' 5&6 <6 EGGS 


A Promiſforie oath is made, either for confirmation of ſome 


lng,ynto the performance wheteof,wee are{orherwiſe alſo) 


wud by Gods lawe,or'by the lawe of nature : or of ſuch, as for: 
= iſhing whereof,we ate beſides our oath, tied by py/nine - 
#rofman :or offach, as otherwiſe then by oarh, we (no way Y* 


bodbound to fulfill, 

' Thelaſt oftheſethree is alſo of two ſortes: for it either con- 
emerh matrer ſome way tending to the ſerice of God,and hum- 
ty of our ſelues before him,yotuntarily by vspromiſed;or elſc 
Witter huraxe and cimll onely by our _ confirmed, ”, 


ouered yntoys afterward, or other-confiderable- 
acunftance; ſuch oath docthynot rieceſlarily (betore'God) re-. 
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20 Ln Apologie of certaine Chaz, 
In the firſt of thoſe three laſt ,whercin beſides our oath, wee 
are bound by Gods /awe,or by the lawe of nature ; a diſpenſation 
way of releaſe of the bond of the oath cannot by any humaine ay, 
thoritie be giuen, for elſe,a marr might(hcreby) be ſer at libenie, 
not onely to breakethe law of God and natare, whichis eternal 
andimmutable: but to goe againſt his owne oath allo : which, 
being Preceptum inris Dininizisallo(inthatſenſe)vndiſpenſable, 
Except a man ſhould abſurdly imagine, as the heathen Re. 
manes did ofa water,that was in Via eAppra, conſecrated ynt 
t Alex,ab Alex. Afercarie; for they * were ſo beſottedas to thinke, if a man gig 
and.Genial,dier, hefprinkle his head with a Lawrell branch dipped in that wa. 
ter, therewith calling vypon CMercnrie; that by ſuch expiay. 
on, hee was cleacely diſcharged from any breach of oath, and 
from perinrie , But as diſpenſation is taken for a ſound and tme 
interpretation of thoſe lawes, how farre they reach, andwhere 
the generall wordes ofthem ought to ceaſe ; ithath place even 
intheſe ; whether they bee precepts Affirmatine or Negatin, 
that rule of the Sehoolemen notwithſtanding, videlicet; Precep, 
dinna negatina obligant ſemper & ad ſemper : Pracepta affirmati. 
ua hicet ſemper tamen non ad ſemper. 
For examples ſake; firſtin Precepts Negatine, conteined in 
Gods lawe: if a man ſhall ſweare for more. preciſe obſeruation 
of that. commayndement, T7 houſhalt not kill; that he will never 
: 1,yryim.f,de ſhed any mansbloud; yet, if in neceſlarie defence of his *Pet= 
"I > ſon or 3 goods, hee ſhall afterward kill a thiefe, the Superiour 
3 Iaonind.l, may -(inthiscale) by way of ſuch depenſation lawfully declare; 
quicker eurneffe that hee isSnot (hereby) to bee holden! guiltie of the breach of 
Diaz,reg.597. that commaundement, or of his oathe, Likewiſe if a married 
man who-yoweth and-ſweareth neuer to companie with any 
woman, but his wife, during their two liues, ſhall (without a- 
ny negligence or default of his) bee herein wickedly deceiued 


by another woman, which is by bim taken to be his owne wife: 
ir'may (for his ſatiſtaRion) by ſuch diſþerſation bee determined? 
& declarcd, that hereby he hath neither offended againſt Gods- 


lawe,nor his oath. 


Muk.12.9.58 In precepts affirmatiue,conteined in Gods law:*Chrift himſelf 
hath declared, thatthe Prieſts imploied on the Saborh,about the 


Noh.q.vaſ23. ſacrifices of the Temple, or thoſe who'(on that day) 5 circumciſed 


children; 
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children ; and others* doing on that day, the neceſſaric workes * Marth. r2.verl, 
ofcharitie; or that, * whereby mans lifes neceſlaril y ſuſtcined, 50rag verſ 
donot violate the Saboththerein, Luevats.” 
Ifour parents, to whome wee doe owe and (perhappes) haue tucs, 7,575 
allo Fyorne honour and obedience; ſhall command any * ynlaw. * LLucius ﬀ. de 
fullor diſhoneſt thing, as to betray our Prince and Connrry, ec. LEES 
tis alured, that in not performance hereof, it may and ovght n_ Gpnitic, 
whedeclared,, neither Gods commaundement nor our oathes, cond.nfline 
tobethereby violated . Though a Iudge ſhould ſweare, to ac< 
cept euermore(in 1ndgement) of the depoſitions of two witne(- 
ſes, produced for ow of any matter, ſo they benotexcepted 
gainſt juſtly by the aduerſe partie: according to that ſaying of 
our Sawior { Þriſt ; In the momh of two or three witneſſes enery word 
ful be eſtabliſhed : Neuertheleſle , if according to diretion of 
mats poſitive lawe in this behalte; he ſhall reieR he reſtimony , ;,q 4c ve. 
ofchildren, being but tenne or twelue yeeres of age; it may and ſtan.$ 1.c. rela- 
oght to-be declared,that herein he doth not offend againſt the jr © 
ouhe by him taken, 
Thelike 1s true of any oath in generall, becauſe the comman- 
tementof God, for performance thereof,is not ſo © peremptorie, non dubium, 
tatit doeth binde vs to doe any thing, which is init ſelfe wic= © © 
led: for nor 7 oft obligatorium contra bonos mores preftitums inra- 
ment wr. | 
Thelike may be ſaide offundrie /awes of xature : wherein this 
linde of dsPenſation by mterpretation hath place; noleſle then in 
he former : and areneedeleſle, to be further here exemplified, 
Touching the fecond member of the matters of Promiſſorie 
uthes,viz, whereby an oath is taken for a fuller confirmation of 
that, whereunto weare alſo bound by poſitive lawe * it is much 
more aſſured, that according tothe ſecond acception of diþer- 
ſeion ; ſuch oathe may be interpreted and declarednot to binde; 
where, indecde it ought.nor, by thecrue meaning of the Lawe; 
howſoeuer the generatitie , or pregnancie of the wordes, may 
lrongly (perhappes) ſeeme to weigh vnto the contrary, 
Yeaandinthe firſt ſenſe, a diſpenſation of relaxation by a So- 
traigne Prince or other thereunto auQthorized may be graun- 
ed; for releaſe of an oathe , made in performance of ſome poſ#- 
elawe , But this is onely by way ofabeo oating ſuch Lawe or 


7 £,non eſt, de 
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D 3 Statute; 
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Statute; either altogether, oras towardes that perſon, orfor 
ſome particularaRion andtime; and not, by way of yelegjy 
thevery bond of the oathe , which is not lubie tO mans pg. 
wer , For when ſuch Lawe or Statute is dilanulled and oon- 
( as locall Statutes of Colledges &c, may bee eucn heere in 
Englande ) then the Oathe made yato them, as vnto Lawe, 
or Statutes ; mult needes (withall) ſo farre ceaſe, andberele,, 
led. 

Whenthe matteris ſuch, as for performance whereof (9. 
therwiſe then by our volwntarie oathe taken ) we no way ſtoods 
bounde, whether it bee in AGtions Religions or (ill : the 
bondeof our Oathe (ifin verie trueth, wee did at. firſt, in fi. 
ro poliſtande tryed ) may not by anie man-bee 7zeleaſed, Nee 
uertheleſle a diſpenſation of true interpretation , hath place in 
this very eſpecially , and ſuch interpretation may bee needefull 
ſometimes inreſpect ofthe very matter promiſed by Oath? tobee 
perfourmed, being (indeede) no due matter for an oathe, A; 
the oathe for ſingle lite, vowed by ſuch, as haue not the ſpe- 
ciall gift of Comtinencie , Sometimes it may bee requiſite, in 
reſpect of after-enents : as if I {weare and yowe to God , to 
keepe ſome certaine ſpare and lo ſtraite a diet; as (throuph 
weakeneſſe and infirmities after happening.) I can not poſ- 
_ obſeruc , without apparent daunger of the loſle-of my 
lite. | 

, And ſometimes, this kinde of diſþenſation may haue necelſa. 
rie.place; whereas ſome thing doth after fall out, or (at kaft) 
1s diſcouered; which I neuer forethought , orif I had; byall 
probabilitie , I woulde neuer haue vowed or vadertaken-fo 
much, Examples of theſe you may frame many, out of that, 
which hath beene anſwered to that queſtion ; whether all pro 
miſſorte oathes , wereablolutely to be kept, or no? | 


Laſtly , ſome: doubt may be ſtirred ; whether a Chriftien 


may capitulare orcontracte, { by mutxell oathes given and ta: 
ken) with a Paganor heathen Prince, or other priuate perſon, 
that taketh his oathe by doles or by falſe gods « ſeeing inlo 


ſwearing, hee finneth greatly, inthat hee giueth (thereby)that 
reuerence vntothem , whichis onely duc, to the true andeucr- 


Thus 


living God? 


—— — MTr_ = << Thc  —” wu 


Uma 


Lan 


= © 8Þr-= -— 
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This verie queſtion was asked of Saint * «Angaitine by Pub- * AUBep.1F4. biel 

eos : and hee did thus anſwere him : hee that wſeth (tayeth Ss 1 

he) the credite of him that ſweareth by falſe gods, not wnto enill, Wl 
| 


but onto good © hee doeth not communicate with that ſinne of ſirea. 
ring by Dinelles : but ts partie onelie to thoſe lawfull conenants , 
wherein the other perfourmeth, what hee ſware . Yet if a Chriftian 
(any way ) induce or drawe an other to fweare by them, 
bzerein hee ſhoulde ſimnne grienonſly , And leaſt any man weigh 
this learned fathers judgement heerein over light, wee haue al- p 
ſoan example heereof in Scripture, and yncontrolled : for *[a- * Geneſ.zr. var k 
k 

# 


cohtooke an oathe of Laban, ſwearing by the God of WNachor, 5* 
Nowe we reade in Scripture, that this Nachor was an Idola- 3 loſiz4,yaſ, 
ter,and ſerued ſtrange gods . Hitherto of ſome doubts that may 

bemooucd touching oathes, 


CHAP. 1II jo 


Diniſon of Oaths according to the outward forme of taking them: 
according to the matter and inward forme as Plaine 
deſcription of enery kende of oathe. 


FEST Ext followeth to bee diſcuſſed howe mas 
$2 | [23 nie ſortes,and ſeuerall kindes of oathesthere 
R54Z31 [| bee; and howe they differ one from an- | 
7 other, 
An Oathe, as touching the outwarde a 
k \J &01 forme of taking it; is eyther verbally or cor- | | 
—Z———l poralytaken. Uerball, when by wordes or k 
heeche onelie , wee conceiue the forme of the Oathe ; as, 
God is my witneſſe; The Lorde lieth , &&c. Corporal, when by 
lme outward geſture or atein taking the Oathe; wee teſti- 
fethat wee acceprofit , as it is miniſtred. as, by laying hande 
Mabooke , on our breaſt, or vnderthethigh of him that mi- 
ultreth it : as Abrahams ſeruant did, 

Aguine,ſome oathe is ſo[enne inramentum;and others benot. ,, , 1. " 
ltoethis called # ſolenne, which hath certain ſolEnities preſcri- fine & z 4. S. qui 
&dand cndited,either by the parties thiſclues, by the Iudge, hy LES 
ot y 


24 An Apologie of certaine © Chap, 
by the Lawe, with certaine ſct-conceiued wordes, from which 
hethatſweareth, may not vary . but ifhee doe , his Oath ſhy 
not be accepted, : 

All theſe may be giuen and taken, intwo ſeuerall fortes, 
ther ſimply; as thus : [ſpeaks it before God ec, or with ſome jn, 
precation to our ſelues, or others, whome wee holde very deare 

11,Rege-3. VUto vs, adioyned thereunto; as thus : So and ſo * do God wnton, 
and more , forthereby wee doe expreſly as it were deuote, and 
binde our ſelues or them , vnto the puniſhment of God; ifthx 
be not true, which wee ſweare, Ofthis kinde Ifindeexamyle, 
2 1.8217, 14,verf, in Scripture, that? ſome were ſo impoſed by CAlagiſtrates; and 
<4 RNA 3 otherſome were voluntarily ſotaken , The examples of then 
3 1,8am.r4.verſ;, both, you may ſec in their ſeuerall places according to thedire. 
Wn bez, tions giuen by quotations in the margent . An exampleof a 
verl.9,35. 2.54- oathe taken voluntarily by imprecation, wee alſo finde in theiyey 
Nets — Teſtament : for Paxl ſaicth, [call God towitneſſe vnto ny ſau; 
+ 2.Cor,1,ver.23 which is to execrate his owne foule, ifhe had not ſworne truely, 
So much of the outward forme of an oath, 


Thereare beſides that, two principall d:#i/ons of an oath :the 


one reſpeRing the matter of it,according to the circumſtancedf 
time; the other, which conſidereth the #2ward forme, with other 
circumſtances. For the firſt,cuery oath, is cither concerning athing 
paſt or preſent : and this iscalled Aſſertorinm inramentum: or elle 
touching a thing to come, and ir is called [uramentum promiſe 
rium, For the ſecond draiſion; an oath may be made, either iud- 
cially or extraindicially , And both theſe (in oathes promiſorie) 
are either Confirmatoria aftra futuri; as (in indgement) thatI wil 
vie no vaine cauillations and delayes : or foorth of Iudgement,as 
an oathe of alleageance: or they are obligationis introduttoria,when 
the very oath worketh the boyd in lawe, for ſomething (aftet 


ward)to be done, 


5 Tor.rit.ex.de Butthis boxde is only-by the5 Canon, and not by the Cinl 
lawes, ſauing in one caſe thatI can call tominde : whichisthe 
«Lot iurifiursdi. *oathe of a man once a bondſlave, and now ſet free (called ibr- 
144 that is made vnto his patron, to performe ſome workgs of 0- 
ther thing vato him. For in this caſe,the very oathe is obligations 
introduftorium:and maketh the freed man bound (by tharLav) 


Iurciurando, 


f.deoperis liber- 
t0:um. 


to performe it, in vim mraments, 


Furthet- 


parte. | proceedings inConrts Eceleſraſticall. 25 
' Furthermore a promiſſorie oath (whether taken in indgement 
of out of indgement is either neceſſarie; as when it is impoſed by 
the MagiFtrate vpon his ſubiet: or it is voluntarre. 
An oath aſſertorie (being of chiefeſt yſe,and thereforemoſtto 
he ſtood ypon and explaned) is alſo either extraindiciall or indi- 
ciall, and both theſe, be either »eceſary,or voluntarie, - 
| The indiciall neceſſarie oath Aſertory is ſorhetimes giuen to - 
thedefendant when there'is (formally) another partie beſides 
iniudgement;& ſometimes,whenthere is no ſuch parte beſide; 
butthe /udge that proceedeth ex officio. When there is a parrre,it 
veithcr inramentum calumnie , veritatzs or purgationts : but if 
there be no ſuch partie befide; it is either pmrgatorium: tantum, or 
pertios pur gatorium & parti inquiſtorium. 5051 Ne 
The [nazciall and voluntarie oath; is cither ſappletorium , aftt- 
maorinm in litem,or detiforium, Which laſt, is oftentimes-con- 
funded with ndiciale ruramentwns, without further addition: 
byreaſon of the more frequent vſe ofir, in {Fw#ll lawe courts in _ 
edertimes; when men durſt truſt one anothers conſcience bet- 
ter, then nowe(generally)they haue cauſe to doe. 
' The deciſory oath, is either delatam or relatum by the one of 
the parties, thatare in ſute together. | 
Nowe I minde bricfly and plainely Lo tying my ſelfe 
toany exaQt defwitivny ) ro deſcribe theſe vnto you; with onely 
TEone of the Scriptare (where examples of them 1nay be » Gen.43,v.3- 
dasI conceiue it)for auoyding of tediouſneſle, by particu. '-329-25-v.26: 
lirchearſall, + EE- = £2, 1.,5am.29.y.6, 
'sAſertorie is when(by oath Jay thing paſt or preſent ys affirmed ne +09. 
nenyed tobe, ps 


. 


A* Promifſorie oathis, when any thing is(by oath)promiſed ; gen+5.3-% 
tobe done,or not done, Leuit.5.v.4, 


In a Promiſſorie oath, there is a double bond before God: the -— "cine .« 
"ne is, that itis ſme, if truer h be wanting : andthe others, that Ioh.1,v.6. 
[deis bourid ro doe that, which he promiſeth. Butin-an eAſerto- = 4p 
Troath,there is no bond, bur onely this;thatthe marter be true; -— qa 


wich is affirmed thereby,ordenyed. ' \Tudg-15,v,92, 

" Theeffetdfa Promiſſorieoath is , that he is bound to make 1591-14145, 

that true, which he hath ſworne: butifit were notin his power LIWL.5. 28. 

odoeit; thenthere wantedin ſuch oath, indgement and arſcre- 253m-19.v.136 
E 


CARTE 
$108, & 17. F 


3L,S3,26.v.10,16 


_— 
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20 ed re in his power hg or 9s DR on 
ton; EXCEPT + by.ſorae caſuall event afcer happe tate 
pry yen Ay awe on, In —_ ppg "a ) 
ld not be it, as farre fort| OT CO TIO 
hee - m_ = __ ach, which did binde, as carying withit 
in hien,fo the {NN MATS > ſuch a thing 
HORTAWFEfs,.\ if, + th be made touching ſuch a th b 
2) bank 116mg ſuch bs ought _ 4, O Ft 
S Was WAS th NY Or is ""_ 
nd noe Ehgy 
of ſom ing 


Ons vgs. Wanting, | oathe promiſſorie and conſe -3y 14; th or not to by 
my mp £H 4 2 en. ; ance of ſome a [ b | 
no ade for more full aſſurance, | 
ods 3-17, 7 | hether there be two pale 
1.54m.309.15. ome. ie oath (peneralh ) whet 0: is that, which a Ma 
19.Vo2 3» A? neceſſarie oatn(y h ex officio; 1S #72at, 
by ui eptg he [nudge procecedeth ex tie to take , for one 
- orthe /# der bis authoritie z 
ener: giftrate non nt 1 JUS h "2 f 20 may referre or put 
»4 ; 5.V.24- " ] Wo definedto DOC OTOgR uor yer ng 
2. =_ , N1avWw . 44.0 Fa 
Nehepanl. Omer to the of nap 9 qdy ave , you ſb as rn 
eo nie"pp be refuſed by your / mins vor agamf you, -. # — 
Ierem. 40.v.9. witledavd the ſutt oath, is tendered by the /adge, artie make 
mo ro Thisineoxſſavie biel ro moouc him; albeit no p 
3 1eSam.14.v,34- hee {eetheatile # eq 
& $8; + 


| erum [nudes offc 
tion 7 and then ir is called I mo ey rs at the petition 
y.S$4,24:v,23.2Þ mga þ it is tendered and miniſtered by rium Indicis officiem, 
434g #71. 0r C S1 4 hots is-termed wind wa : Es his wee, 
eo hag 'ofa i heeby bee Eolherd) but as it hes mY aber 
23-V.,7, Crnere 
Inchel wordes: DECau 


= * ab. the petition. | ere bee (form, 
Tot Makes ry 5 of ho neceſſarie ſort 5 when 8h s. whcn one -_— 
ewes 59 &Þ8 4a dupe: > calumnic. WHICH 1s, nſweret 

3 Polls hug two partir; 18 [iramenttm ou. alle dgeth or anſ\ hoo 
fidei C.de _ gedrofweare, thatrheemoues jProac's tracy, Grecd'y yan ca 
ey _+7 1 {, ſudiciallraater, bona-fide Cn be true: andthinkeshecan 
NL Joey ' forme drhdrhe belceuesit to be doethit not to vente 
ws whe ror Captionfly: an coofe of it ::andthar hee do : ;poſe,o 
; Je perurio.de! CORN proofs of himſelfe: and noto any pu | 
ban [frees is aduerfary, but to TA bick is neinifred 
ID,x necoffitefes [Nt bets SHES" Eat; which ss le hes 

Motert.de Cclaythe _ Cr ame xt crit ets; 1s 5 that ; whil i0 
a - Ve ceffert _ : X 
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 twitneſſes : and that alſo which 1s miniftred tothe partiey who 1580 
anſwere 110 Poſitions or eArticles : And that alſo 45 focalled, 
whereby the Tudge doeth interrogate and examine either of the par= 
ties or the witneſſes; to the intent , to bee more fully mſirntied in; 
the canſe t;6 SOLO BUINIY: 7a 
. BL pr gationss (where there be ſuch parties) is; 
when in'a Cauſe cr5minaly mooued by/ſome-aceuſey or partie 
the {adge (vpon defect of ſufhcient proofe) docth tendertothe 
defendant an oath to cleare himſelfe. This,thoughtr be ctabliſh- 
edbythe Canon; yet of long time it hath bene&in vſe aſwell in 
Cixilor Temporal courts (on the other ſide of the Sea)asin Ec 
defiaſticall: fo that if the defendant ſhall refuſe to take itin ei- 
ther; heis holden pro confeſſo,ef connitto, 


t r.Reg.$,v.31. 


\ The other oath of pwrgation or clearing ſimply , when there | 


is noformall partte in tudgement, beſides the defendant;isthar, 
which (by reaſon of fame, ſcandall, vehement preſumption,or vp- 
on ſome other of thoſe meanes that (as I haue ſhewed afore) 
docopen a way to Erqurrie ex officio) the Indge doeth giue yn- 
to the defendant , to his clearing of the very crime obieted: 
without any meaning then to ſceke further proofes of that 
crime,after the defendant hath taken ſuch oath. 

The other oath neceſſarie , being partly of * clearing, and 
panty of frrther enguirie is that ; which (as is next afore- 
hayd)is giuen to the defendant vpon criminall matter obieRted 
and vpon the circumſtances thereof : yea ( oftentimes ) with 
purpoſe to make further proofe , in caſe the defendanr ſhall 
not confeſſe it, or not ſofully in materiall circumſtances , as 
the Iudge hath cauſe to thinke , may by witneſſes or other-= 
wiſe be prooned: Yet if he ſhall confeſſes farre , as is thought 
may bee prooued; then (according tothe qualitie offuch his 
atſwere ) hee is preſently either proceeded with thereup- 
” ne a judgement, orelſc diſmiſſed as clearedchereof, by 

oath, | 

The examples and other iuſtification hereof , ſhall more 
largely (God willing)be ſhewed, in their proper place hereaf- 
tr. Forthis is the oath, that the /»nonators doe ſo much- con- 
&mne, andexclaime againſt, 

"But nowe touching -vo/wntaric Indiciall oarhesr, whereof 
i E 2 —  Sapplctorins 


2 Leuit..v.e. 
um, $.v.1 2,% 
fic deinceps. 
loſh.9,v.19, 
1.5am. 14-Y-43« 


r Le, cural, 


Gn Ch} Indge; when the defendant, doeth not reſt 


2 Pxod.22,v-11, 
z.Reg.$.v.z1, 
Hebr.6.y,16, 
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Smpletorinmisthat, which is tendered to the plaintife or 
dart (accordin ; tothe qualitie of the cauſe) "go Joe MAE 
ſupply of proofe, made ſemiplene tantim : as (happily) by one 
fngular witnes, being without all juſt exception, 
[uramentum in litem, or eAſtimatorinm is _ giuen bythe 
| Ee yery thing | 
that is in demaund. in which reſpe@ he js robe condemnedin 
the yalue thereof, according to fuch rate, as the plaintife is en. 
damaged,taking it vpon his oath : yer ſo,as the Indge(byequi. 
tie) may taxe atid moderate the quantitic of the ſumme , which 
he may not exceede; and alſo when the partic hath ſworne, the 
Iudge may defalke thereof,as he {eeth cauſe in equitie. 
Deciſorium inramentum delatum is that; which * either the one 
or the other of the partes, firſt offereth ynto his aduerlarieto 
take , according to that hee affirmerh or ſtandeth in, perhaps 
. --- <OROOR of his goodconſcience, or for want of better 
roofe, 
A Sothat, if he to whom it is (o deferred, ſhall take ſuch oath: . 
then muſtthe matter be adiudged,according to his oath; as if 
che parties,had ſo agreed the cauſe, Bur if he ſhall refuſe itand 
yet will not referre it, that is, will not putic ouer vnto his oath; 
that firſt madethe offer: thenſhall hee be ouerthrowen in the 
cauſe, So that to referre an oath , is nothing els; but to offerit 
backe; to be decided by his oath (according to his owne ifſue) 


3 L:ufurandum. that firſt made the offer, But if vpon ſuch referring ic ouerbacke 
34-S air Przror, 
f.codem. & | ge- a 


oaine,healſo thatmadethe firlt offer, will not take the oath: 


neraliter,c2.S then hee that ſoreferredir ouer againe, ſhall haue iudgement 


ſe1iuramento. 


C.d, 


paſſe with him, asif he himſelfe had ſworne , when it wasfirſ 
offered him: for waxime turpitudin eſt , nec delatum ſubire, nec 
referre inramentum. 

Examples of theſe deciſerie oathes , there be alſoat the com- 


+ 19.H.6,43- mon lawe: for,* where the aefendant deſires that the plaintife ma 


$Tul.Clarus.li.5, 
$ finali.qu,63z, 


be examined or ſworne ; this ts peremptorie to the plaintife in this 
point : and ſo u the wager of lawe ex parte defendemtss, By the cv 
tome of London, if the defendant deſire to haue:the plaintife ſweare 
to beg declaration , and hee doe it, the defendant is thereupon cot- 
demned, | 

But this oathe deciſorie(at the 5 cimel Law) is newer v/ſedin wat- 


fri 
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ters eriminall, except they be mooned cinilly ( net criminally ) that is © 

the plaintifes priuate amends and ſatisfattion : or elſe the cauſe 
brbut of ſmall value * or the proceeding in ſuch criminall cauſe cri- 
minaly ; be referred and intended , to no corporal, but toapecuni- 
gre puniſhment of fine onely , Thus farre for a generall ynderſtan- 
ding of the nature of cuery ſeuerall kinde of oathe, 


CHAP, INI, 


That the ceremonies vſed in taking and gining corporall oathes, 
with laying handes vpon the Bible or T eftament and ſwearmg 
by the contents of it, are not vnlawfull. 


g He firſt challenge (nowe comming to be ſpo- 
ken of) thatis made by ſome of them againſt 
9, the ceremonie yied through this Realmein all 

$ corporalloathes taken either in Temporall or in 
S Eccleliaſticall Coutts; z the laying of our hands 
| a booke, when we take the oathe, 

For the better approbation hereof, it is mecte toconſiderthe 
renerall ende of it, the particular vie ofit, and the generall pra- 
liſe of that or of the like ceremony , reported both in Scripeare, 
udinother writersto haue bene yſedin ſuch ation, 

The generall andchiefe ende of this , or of any the like cere- 
mony vied inthis action, is to 1gnifie thereby, that we dothen 
aduiſedly attend, and giue heede to the oath wherewith we are 
charged, and that we do accept ofit, and bind ourſelues in ſort 
11s giuen. 

The vſe of this inparticular;is to ſtrike amore aduiſed feare & 
rverenceintoys : when wee conſiderthe reverence due to an 
oathe,as it is deſcribed inthatbooke; & the curſes there threat 
ned again(t thoſe, that forſweare themſclues, or ſhall rake the 
name of God vainely. 

This vſe of ſuch corporall ceremonic in taking of anoathe is 
touched in the * ciz;/law,out of which it is gathered;that, by rox- *L.z, C.liminor 
thing and by corporall taking of it, the oath is holden to be more inuio- - arr ns; 
lble, and the harder (vpon any plea) to berecalled. 


The praQtiſe of corporalloathes, taken with ſome like ge 
E 3 an 


IGen.24-V-3. 
&z . 
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and ſignificant ceremonie by the godly; 'is to be found in Scyy, 
ture, When *«Abrabamcauſed his ſeruant (that was vnderhix 


authoritie) to take a corporall, Promiſſorie and neceſſarie oath, ſo 


_ the finding out and fetching of a wife for his ſonne 1ſazc of his 


v Gen,47-9,29, 


3 Aug de ciuit, 


owne kindred; hee willed him to /2y his hand vnder bis thigh, 
with this cercmonie likewiſe ? did [acob take an oath of his 
ſonne /oſeph; that hee ſhould not burie hin in e-£gype; there. 
by as it were ſignifying, that fimplie they were to take the 
oathe, cuen as they looked for Saluacion in the promiſed Mef. 
fiah, that was to deſcend of thoſe two Patriarkes, according 
tothe fleſh, . bay, 


So doeth Saint ? eFuguftine interprete this ceremonie: The 


Deilib,16.-33 bard (Caicth he) put wonder the thigh did ſignifie, that the Lord(ac« 


$ Gen,14.v.23+ 
33- 


$s Deut. 3 2.v,4c- 


© Bxod.6,v.7« 


7Bzech,20.v.15 Jacob, Sothe Prophet Ezechiel: 17 left up mine hand vntothew 


sDan.n2.v,7, 


- Apoc.z 0,Y. bo 


cording to the fleſhe) was to deſcend from that perſon. 

Another ceremonie (beſides this) we find yſed in holy Scry. 
ture, when ſuch corporall and more empreſſize oathe was taken; 
and thatisthe lifting vp ofthe hand, towards heauen: a geltue 
ſocommonly vſed, that ſometimes it is taken for the oathe it 
ſelfe. For e Abraham ſayd to the king of Sodome, I hane liftvpm 
handwnto the Lorde, the moit high God, poſſeſſour of heanen and 
earth, that Iwill not, &c. Likewiſe God ſaieth in 5 Denteronomie: 
[ lift vp mine hand ta heanen and ſay, I line for ener; And likewiſe 
where it is *ſayde; [will bring you into the laude, which I lift 
wine hand (id eft, (ware) that [ would gine to «Abraham,Iſaac 


in the wilderneſſe ; that I wonld not bring them into the lande, Gt, 
That theſe were oaths taken with that ſignificant ceremonie, 
another © Prophet declareth . I heard the man clothed in linen, 
which was pon the waters of the Riner ; when hee helde up hu right 
band and bis left hand unto heauen, and ſware by him thas linethfor 
exer, with the ſame pertinent geſture doeth the eAvgelin 'the 
Ren:lation ſweare by the lining God, & lifted vp his hands towards 
beauen; where (by immutable prouidence) that was decreed: 
& from whence commeth ſwift iudgement ypon all, that make 
orloue leafings, 

This geſture in taking a corporalloath was ſo vſuall, that from 
the people of God,it ſeemeth to haue bene deriued downe, and 
taken ypeuen withthe Gentiles, | 


_ TR. 
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| Do 05 , ſequitar'/ic aeinde Latin, | t Virgil, lib 13 

/-  Sufpiciens calum, tenditg, ad ſpaera dextram * © OR 
Hee eadem (v/Enea) terram, mare, ſydera, imo: as Virgil 

witeth . And no lefle is by fome thought to be meant inthe 


Digeits of the cinil Lawe, by the word * emiſſamanus , Yea , and *L,quidam.f de 


the praiſe of that very ceremonie of [wearing-with laying hand P/9Þ«tionibus, - 
yponthe holie Gofpels ; was both had, and allowed by the Fa- 


thersin che Primiuzme Church, as appeareth by Saint3 Angaſtive 3 Aug, ad Public 
inhis Epiſtle ad Publicolam, col.epilt.15 4. 
Inthe times of the ancient Chriitian Emperonrs , it was recei- 
vedand vied in CiaillCourtes. eAnoathe (laieth* Inſtinian) i 4 NouclLluſtin, 
then ſaide to bee corporally taken ; when a man in ſearing , doeth __ 
tmchwith his hand, the holy Goſpels And againe : 5 Whether the *-peneraliter. 
uthe be tobe taken in publike 1ndgement , or in houſes, or in holie | Foper mugued 
Oratories,or with touching the hohee Scriptures, ec. Anditis prouj- 4#*.&iurciur, 
&d, not © onely that they ſhall þe taken rafts ſacroſanitis Enan- ©1.remnon no+ 
fre -bur that 7 the Scriptures ſhalllie continuglly before the Indges 137: S parioni 
ſiting in indgement; that both they andthe ſuters , may bee put in 7 lbdca ante, 
Mhnde ; that the indgement is Gods, and doone in his preſence , For 
wiching che holie Goſpels at the taking of an oathe : wee hane other 
uftimanies alſo recorded in * ancient lawes. - 8L.2.C.de jora« 
Sofor the laying ofholie Scriptares before them , atthe time 17 Probren | 
I dtakingoathe, both? out of Lawe and Canons,  . _ do.&S1.&5 
' Aid by the moſt generall cuſtome of all ChrifZendowe ; the yt ae ant 
hmecerermorie in taking a corporall oathe, js vntillthis day con- 9 Aut.ſedivdex, 
inued, Butir is **reported, that in [ratie, they wſe to lay their Foy —— 
hay{2pon any Booke, Bible, or other. Audit feemeth by a ** French ©. fin. deiuram, 


calumniz. + 


Writer, that they which ſweare there doe w/t to holde wp their hand Clem. 1.dc ho- 


imardr heawen : thereby ſignifying, that they call God to witneſſe, In Ticid. 
ome. other places they rake a corporal oathe,, by laying their Onmn. $ perrh 
lindon their breaſt, hn » 
Butwhere the Treatiſor reprehedethaat taking an oath awaine juciur, 


wemonic and fond innention(as he calleth it) of ftretching ont three |. Munennsin 
viddle fingers pon the books, the thombe and litk finger onder it; cauu, © 
nith ſorpe n2y/terie( by hims ſuppoſed thereby to be ſignefied,as it here- 
ythis Church of £g/ard or preſentregiment therof{(which he 
opugneth) were therein to beetouched : Trucly hee might 
ith lefſe ſhewe of humour, hauc ſpared that vaine and ford 


muention; 


$i 
$3 
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anention; infomuch as no ſuch matter is either by /aw commyr, 
ded,by Indgervrged,or by any others prattiſed. 
One other Ceremonie or maner of taking an oath, is by ſom 
ofthem alſo reprehended: tharis, for ſweating by thebooke, y 
the contents of it, 
We doe finde in a very old ſtatute of this Realme (termedthe- 
"51, Hen.z, 4r4rde of Kenelworth)theſe* wordes : All that hane to doe mil 
b:halfe,ſball ſveare vpmm the holy Goſpels of God, that none ſhall 14h 
renengement Cc. by occaſion of the Commotian: And inthe ſame 
Statute, not onely vpor, but alſo by the holy Goſpels. Forit is there 
thus? conteined, T hoſe that hae bene robbers in warres &+ roads, 
and hae nothing ; ſhallcome and fweare by the holy Goſpels of Gul 
(frmdmg ſufficient ſuretie ) that from hencefoorth they ſhall keepe the 
peace, and ſuffer ſatiſſattion,and penance afier the indgement ofthe 
Charch,where (by the way)may be notcd,thar it ſeemeth Ora. 
zaries then did, and might emwoyne penance and fatiſtaRion to 
parties delinquent; for wrongs done by them,in temporal goo 
and chattels, OO 
The maner of {wearing by the 3 contents of the Bookg, is pre- 
ſcribed to bee yledin the oath ofthe Q weenes ſupremacie. But 
this the onely cauſe (thinke yee) thar ſome of that ſuite,refuſe 
wholy to take it, or come very hardly ynto it ? Some ofthem 
minceit,and gloſe yponit, and I know nor with how many is- 
terpretations, limitations,and proteſtations,doe (in very deed) take 
the whole force andtrue meaning of it away, as deepely as the 
. Papifts doe, though in other reſpeRs. 
-- But it will bee Eodabe contents of the Book be creatures, and 


therefore not lawfull ro ſweare byrhem. | | 
Truely it muſt be confeſſed, that fimply to ſweare by a cres- 
+ Mar$.4-34-35- ture, is* forbidden. Sweare not at all, neither by heanen,cc.nrh | 


36, earth,ec.laieth our Saniozr inthe Goſpel: which muſtbe yndet- 


ſtood, to be forbidden in any other creature,as well as inthole. | 
sEfoy65.v..6, The car oh Efay ſaieth : Hee 5 that ſwearerh in the land, fidl 
*lere.5.v.7, © fiweare by the Godof trueth : Teremie *(aieth, How ſhould [ ſparethee 
far this; thy children haue forſaken mee and ſworne by them that a 
7 Iere,12,v,16, 30 gods? Therefore are they 7 raxed that ſweare by Baall, and are 
taught to ſwearethus, the Lord /iveth. 
Wer ab Saint AngaiFine, as to this purpoſe, writeth * thus: — 
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ſwearing by creatures is emll becauſc it 1s forbidden by God : but 

to keepe that thou ſo ſweareit is good; that thereby thou may anozde 

the ſinnes of lying,and deceipt, The godly ancient * Martyr Poly- 1 puts. 
cpm, did rather chooſe to be burned to aſhes, then to ſweare hiti.ca.1g, © 
hy the fortune of Ceſar. 

_ Saint* Hierome layeth : Hethat ſwneareth , either worſhippeth or , hs 
bueth him,by whome be ſweareth. The decrees3 of Gratian do ga- Math, Kh 
therthe ſame prohibition, againſt ſwearing by creatures; out of © wiadurt. 


Cc, conſidera c, 


fundrie olde Fathers, and Comncels, clericum, c,(i 
Swearing is a kinde of religious aRe,whereby wee giue wor- 15 & few 
ſipto God, as molt true, molt wſt, and knowing all thinges; <taw. 23.qu, 
and therefore to be taken onely in his name, EATY 
Yet mo reaſons notwithſtanding) we finde ſundrie exam- 
ples, of yertuous and godly perſonages in the Scriptures; that 
haue ſworne by creatures, Firſt it may ſeeme,that God himlelfe 
ſolweareth : where 1t * is ſaid, the Lorde hath ſworne by the excel- + Amos,8.ver, 7, 
Imcie of Iacob . Toſeph did 5 ſweare thus , By the life of Pharaoh, 5Geme.4:.v.x5, 
jeſhallnot goe hence, except your yongeſt brother come hither. In the 
communication and treatie of Icague betwixt Damrd and /ona- 
tun, itis ſaid thus: And Danid ſmare againe,& 6.45 © the Lord lis *1Sam0,v,g, 
«th, and x5 thy ſoule lineth,there is but aſtep betwene me & death, 
$odid Abigail 7(weare before Danid:as the Lord lineth, && as thy » 1.Sam.15.verd, 
fule hneth , The Patriarch [acob at the league betwixt him and ** 
Labaſware,by the feare of his father *Iſaac. And Prias (ware thus 8 Gen 31.verſ.g3 
mto king Dania, * as tho lineSt,and thy ſonle lineth,The like oath » 2,Sam,r1,verf, 
doeth E:ſha** vſe to Elrah the Prophettwiſein one Chapter; as —__ © JR 
the Lord Geth, and as thy ſoule lineth, will not leane thee . The Sus val;.&s, 
nite woman {weareth ”* thus to Elſhathe Prophet;as the Lord «, re. « 
neth,and as thy ſoule lineth, I will not leane thee. Saint Paul *wri. verl. 30, 
th thus : by our reiozcing which Thane in Chriſt Teſts our Lorde,[ bel gy "es 
| #44, This doth $.3 4ugaſtineaffirme,and alſo proue to be an '3 Augin 1, ca, 
othin two ſeueral places ofhis works, And ſo doth "+ Beda allo ates vor 
wr countrieman, and an ancient Writer . Which none oftheſe pe YR 
tolie perſons woulde hauc done, or ſuffered in their preſence to ca.z5s,, = 
dedone; if ir had beene either :dolatrors or blaſphemors. 
Inthe times ofthe Primitine Church;we find records of this 
brme of oath taken, VIZ., by the haty Goſpels. Saint 15 4 ugnſt me Au2,ad Pubs 
aeth, [3 55 4 greater matter to ſweare by God, then to ſiveare by the licol.cyiſt,154, 
F Goſpels, 


opere impere 
teAo, 


? Chry{, Hom, 
15.ad pop, Ant. 
noch, 


3 Tuſtinian, Nous 
Coll.2.conſt, 3. 


$ Arcad.% Hoe 
norins AA. 4t. 
C.de rranſaQio« 
nibus.anno Chrie 
iti 395, 


5 Bonauentura. 
Angel. de Cla» 
xato, & ali, 
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Goſpels , which prooueth, that this forme of Oathe was then 


| Chryfoſt, Hom, in yſe , and that without reprehenfion . But Saint*(bnſoftowy 


more fullie : If (faieth hee) rhere bee any canſe at all, it ts coxy. 
red but a tight matter to ſweare ; hrarp » but hee that ſweareth by 
the Goſpelles, is thought to haue avone a farre greater matter; i, 
whome mw#t bee ſaide , Tee fooles , the Scriptures were made for 
God, not God for the Scriptures , The lame ancient Father elſe. 
where alſo noteth , that manner of ceremonie to haue beeney. 
ſed in his time, in taking corporal! oathes: whereas going g. 
bout to reclaime men from that vſuall deferring of deciſorie 
oathesynto others; hee * thus faicth : eAr leaſt ((ayeth hee ) f 
nothing elſe will moone thee , hane a rexerend regarde of the very 
Booke, which thoureacheſt to him to ſiweare by; and peruſe butthe 
Goſþell which thou takeſt in thine handes , and vrgeſt bimio ſwears 
byg&e. : 

: Ancient {riſtian Emperonrs did ſet downe by lawe; that this 
forme of oath ſhould be 3 yſed. viz. by God Almightie the Father, 
Sonne,and holy Ghoſt,cc. and by the foure Goſpels, that I do holdin 
mine hand, And other Emperonrs (afore) * allowed cucn ofthis 
kinde of oath : per ſalutem principrs. 

For reſolution of this doubt, I cannot diſallow of the Schoole- 
mens anſwere, that whether the oarhe be expreſſyby God, orby 
implication , it is not materiall ; ſothat wee doe not ſweare ſim- 
ply by the creature, Now there is no man{o full of cauill, who 
wil conceiue when we {weareto the oathe of Sapremacie thus: 
So God helpe vs, andby the contents of the bookg,or, By the holy Ge- 
ſpeb; thatthereby we ſweare, either by the couer, paper,inke,r 
forme of letters; but rather by che wiſedome and ſpirit of Godby 
which it wasindited : and withall, asit were renounciog allthe 
promifles,and calling vpon vs allthe curſes therein made, if wee 
{weare nottrucly. Therefore (5 ſay they )there is re/atio ad De- 
tn atnals in an oathe, when both in words and meaning wee 
ſweare by him: and when wee fweare by ſome excellent cret- 
ture, not ſimply, but in reſpe&t as there ſhineth in ita great met» 
ſure of divine traeth, or Maieſtie, then it is called relatio habits 
dinalis ad Demm, a ſecret implied reference to God himlſelte. For 
asthe good that is doone to a Propnet, or Diſciple, inthe name 
ofa Prophet or Diſciple;and the deſpite thatis done to chem, 

| yiitO 
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yntothe poore,redoundeth vnto Godhis Creator,and is ſaide in } 
Scripture to be doone vnto God himſelfe : So when we ſweare 1 


by a creature, With an eſpeciall reference to God the Creater : it is 'Þ 
intended (indeede)as doone by him, and in his ho!y name. \| 


This their diltinQton ſeemeth well confirmed by ſome of 
theplaces beforealledged, Where God is ſaide to tweare by 
theexcellencie of Tacob; 1t cannot bee vnderſtoode, that it was b 
any worldly excellencie, wherein [acob excelled; but (indeede) 
was by himſelfe, as thoſe wordes tothe * Hebraes doe teſtifies : eb.vesy, . 


becauſe God had no greater to ſweare by, hee ſware byhimſelfe . 11« k; 


cobroathe to Laban, was not by any accidental conceipr or paſ- 
fon of his father //aacs minde: bur by the very object ofhis reli- 
ious feare, that is by Goa himlelte, 
- i Ialikeſort, hell oaths by the life of the ſonle of ſuch as they 
ſpake ynto,and that which was by Pamlesreroycing; muſt needes 
bevnderſtoode,, For the oathe which * Daxid {are vnto /p- *1r5am2ouver.z q 
nthan, as God lineth , and as thy ſoule lincth; is (after) in the | 
iſameChapter ſaideto bee ſrornegnthe name of the Lorde, 3 Ibidem.verl, 4%, 
Therefore where /oſeph ware by thelife of Pharaoh , it may 
not be taken as if hee meant ( without any reference to God ) 
toſweare- ſimply by acreature; bur it was either by way of de- 
wing , and as it were binding of the Princes life vnto Ged; a | 
thing which (thereby)hee ſignified tothem, that he helde moſt : 
dere yntohim:or elſe by way of conteſting, and calling toteſti« | 
monie the truth of drnine Inſtice; for execution wherof,the Prin þ 
cezof the earth are ſet:as ſome of the Schoo/emen do an{were it, 
Saint Chryſoſtome doth make the ſwearing by the Goſpels e- * Hon. 44.oper, 
quiualent with the oath, that is made by God himſelfc; where he 
confuteth the opinion of ſuch, asthoughrit to be a greater mat- 
terto ſweare by the Goſpels,then it was to {ware by God, In which : 
regarde a 5.Canonift ſayeth : paria ſunt inrare per Deum , ac Janoxince 
fer filew, Tyndailour countryman (in this behalfe) well® inter- 5Tyndalling, 
preteth the meaning ofan oathe, made by the holy Yes * when | aus ay | 
theuſweareſt (ſaith he) by the Goſpell books, or Bible, the meaning | 
#,that God, if thou lre,ſhallnet fulfil vntothee the promiſes of mercy 
therein written : but contrarmiſe to brivg open thee all the curſes, 
Pi Vengeance therein threatned, wnto the diſobedicnt and 
f, 


F 2 And 


imperfe.in Mar, ' ! 


x Au? de verbis 
Apoll li, Ser,28, 
Ca,6. 


® Ibidem, 


8 Aug. ibidem, 
ſer. 28.ca,12,fcd 
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bros Serm, z0, 
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And when the name of a creatzre (in which no ſuchmez, 


ſure of drxine maieſty ſhincth , as doeth in the holie Scripture: ) 
isviedin an oathe ; it is vnderſtoodetobee doone with this re, 


ference vnto Almighty God, whereof wee doe ſpeake by $zing 


| eAugnſtines iudgement , What # it (aicth hee ) to ſreare i 
God, but, Iuareddere Deo, to doeright to Goa? whenthou ſwegs 
reſt by thine owne health or ſaluation , but to doe right to them? 
But more fully and plainely afterward : #/hen* a man ſaiththu; 
by mine health or ſalnation, hee bindeth and gageth that unto Gag: 
when by his children, hee pledgeth them nto God; that what hee 
ſpeaketh may fall vpon their beades : if true,then trueth; if falſe 
then falſhoode . Nowe ſeeing whatſoener a man in ſwearing ne 
meth , whether his children , his owne head, or his ſaluation, hee 
bmaeth it thereby unto God; then howe much more doeth hee it 
when hee falſely ſweareth by God himſelfe? Yea when farremore 
meane creatures then theſe be named in an oathe, yettheſame 
reference wnto God, is taken to be reteined, For the famelearned 
Father ſaith : Lo 7 tellyon, that he which by aſtone ſweareth falſeh, 
15 periured : wherenpon [inferre, that many are deceined, who think: 
12 that the thing by which they ſweare, ts of no value ; therefore thy 
are not guiltie of perinrie : truely in this caſe thon art altogether per. 
zured, i that thou ſweareſt falſely , by that thou takeſt nat to be hah: 


. #f thouthinke the thing it ſelfe not to be holie ; yet account himbolie, 


to whome in that ſorte thou ſweare#t : for when thou ſo ſweareſt , thi 
doeſt not ſweare to thy ſelfe or unto a ſtone , but thou ſweare#t tothy 
reiphbonr , thou ſweareſt to a man before a ſtone ; but doeſt thount 
alſo ſweare before God? and albeit the ſtone doe not heare thywork, 


et God will puniſh thy falſehoode. And Tyndallin the * aforeſaide 
Marth.pag.2o8, place to like efteRt : When (faicth hee) thonſweareFt by any crea 


tnre, as by breador ſalte, the meaning ts , that thon deſireit; that 
the Creator thereof , ſhall anenge it of thee, if thou lie , Vipianm, 
though a great Lawyer, yet but an Heathen man couldelee 
this meaning to bee in ſuch oathes : viz, boththat wee ought 
to ſweare by God; and that if ouroathe were conceiued by 4« 
niecreature; yet it hath (for the moſt parte) a reſpe&t ynto 
God, and thereby bindes, as if it were made by God himlelte, 
5 O aiper ſalutem ſnam inrat(ſayeth he) per Dem inrare videtn; 
reſpettn enim Diuini numing itaiurat, Whereupon a great _— 
| bs ne 
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ned man of * late yeeres gathereth thus : whoſcemer ſweareth, al- * Duarenns in 
beit he make 110 mention of God, yet zs heentended to denote and ſwb- _ mn 
iet himſelfe to the vengeance of God, if willingly he deceine, And 
other Heathens (though they named oftenuumes ſomething els 
which they helde deare vntothem, in taking their oathes) yer, 
bythe light of nature could ſee thus much; that an oath was an 
honour proper tothe exerlining God, Therefore ? eApaleins wri- A suyrmva de 
tech thus : vtrumg, idoneum non et ; per quod adinres vine per | nc 
itaturent, cum [it ſurmmi Deornm hic honor proprizs : which he 

rooueth out of Ennirs (as 3 Lips doeth reade it ) in theſe 3 Lipfuslb.r; 
wordes : Nam & Touts inrandum dtcitur , vt ait Ennius . The SEG, 
jerſe which he meaneth, is alleaged by Talh - | 

Fides alma,apta pennts, inrandum outs, 

Theſame etymologie (of [nſiurandum quaſi Toms imrandum)doeth 

Lyſine in theſame place alſo prooue, out of this yerſe of Nexire; 
Ins ſacratum, [onus inrandum ſagmine, 

Sothatwe may conclude,itthe contents of the holy Bib/e were 
tobe accounted (ineche reſpeR) bur a creature; yer with ſuch 
reoarde, and zeceſſarte referencethat it hath to God himſelfe; it 
$heicher ynuſuall, nor vnlawfull . Thus much for the two opi= 
nons delivered againſt the ceremzonie in taking, and maner of 


d&ging by oathe, 
QHAP:V; 


The true iſſue of the next opinion in queſtion : two ſortes of crimes 
and offences prohibited : in what caſes an oath(here ſpoken of ) 
may not be miniſtred: and the manifolde conneniencie and ne- 
ceſſtie of an oath( ſometimes )to be miniftred in acauſe crimi- 
nall and penall unto the partie : with ſome fewe obieftions, tone 
ching inconneniencie thereof,anſwered. 


* Owe followeth the molt principall chalenge 
& by this ſort of men, andit 15 that , which they 
I make againſt ſuch oath, as I termed afore , an 

\ oath of purgation and of Engquirie , which 1s, 
JV when fo nn hauing ſomeone or mo of thote 
2 groundstreated of, and prooucdafore ſuffici- 
F 3 elit | 
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ent(in equitie and lawe)co ground an Equirie ex officio apaing 
a crime; doeth (accordingly) proceede, and vyreeth the par; 
conuented, toanſwere the matter and circumſtances(wheregy 
the Enquirieto the ende of Purgation, or els to puniſhmentang 
reformationis framed)ypon his corporall oath; though the mg. 
ter be criminall,& thereby may happen to be pezzl! tohim ſelf 
and perhaps vnto others allo, 

Nowe whether fuch oath may by a Magiſtrate lawfully be 
vreed, and therefore notto be refuſed by the partiezis the rey 
ifſlue of this queſtion. 

Crimes and offenfes are oftwo fortes : they are either prahi 
bita quia mala , that is, either mala perſe , in their owne nature 
wicked,& therfore by lawes forbidden: or ſuch as of their owne 
nature are not ſimply euill, but therefore made euill,becauſe(for 
ſome publike good ende) they are forbidden by poſttine lan, 
Whether in both theſe ſortes of crimes, thoſe men doe thinke, 

ſuch oath to bee: vnlawfull, or but inthe one of them, andin 
whether ofthe two; Thaue not yet heard-any reſolution ; and 
therefore will bring my proofes indifterently for cither, 

But theſe rwo cantions you mult be forewarned of, Firſt, tht 
itisnot holden by any Lawin E»g/and, nor by prafiiſe of uy 
Court here vſed; that a man ſhould be examined yporrhisgh, 
touching a crime, whereby his lifc or any of his limmes maybe 
endangered. Thercaſon why the Jawes thought it ynreaſon- 
bleto ſtretch itchus farre, was for feare of perinrie, becauſe i 
cannot beentended of moſt men, but they will rather hazard: 
an vntrue oath;then either their life,or limmes.Skexe for'shime 
(fayth Satanto God) and allthat ever a man hath , will bee gue 

for hs life, : 

Aud to this very purpoſe is the ſame text.(not ynaprly)alles 
oed,cuc bythe Treatiſor himſelf, which maketh me the moreto 

maruell at the Norz-gatherer ( pretending to be both ſo great 4 
Dinine'8& Stateſwan alſo) that he could not ſee, this to befartie 
ſounder opinion by drwinitie ; and that he knewe not thepolicr 
and cuſtome of this Realme, to concurre alſotherewith; houſs 
* Part.3,c4-10: ewer he anonche the contrary, as*atore is by me noted, 
ebb The next camtiozis; thatifthe Iudge haue probable cauſe to 


3 Tul. Car. lib. 5, tie 3 & imſelte,r 
CT 19-5: fufpeRtthe partieto be ſuch one, as will 3 torſweare himl, ” 
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therthen tell a trueth : there he ought alſo toabſtaine fromten. 
driog oath vnto him, eſpecially touching a crime, 
This not onely by lawe is required , but (as ancient Fathers 


jud e) by dininitie allo :* gnuare ( fayth S. e1u nſtine ) prouocaitt * Aug.de decoll, 
Ns ad furatiouem; quem ſeiebas falſum £ pF inraturum ? why Ioh.Eapr,fer.x 1. 


dd thou prouoke ſuch one to {weare, as thou knewelſt would 


(xeare falſely? And*againe the ſame learned Father:he that pro- * Aug.ibidew, 


wheth a max to ſweare whom he knoweth will ſreare falſely, us worſe 
ther aman killer : for a men ſlayer killeth but the body, but this man 

th aboat to kill the ſoule : yeatwo ſoules; that ts , his whome he ſo 
gonaketh and {215 owne ſoule, 

An example hereof may be of him, which knowing the very 
meth , yet deferreth an oath deciſory. whereas a Indge, though 
heknow it not, but only have probable ſuſpition,that the partic 
blike wilfully to periure; oughtnotto vrge an Oathe at his 


Inthe handling ofthis oath miniſtred to a partie exofficioin a 
cuſe criminall, and thereby penall to him ; 1 propound this or- 
&rto 1ny ſelfe, Firſt rodiduce downe more largely that equitic 
(#hich is afore inthe ninth Chapter of the ſecond part ſhew- 
ed,to be in the Engzirie of Office) vato this chiefe and moſt vſu- 
il:&in ſuch £-guirie; that is , of examining the partie by his 
wporalloath, with anſwere to ſome fewe obieRions made as» 
ainſt the equitie and reaſonablenes of it , by the Treatrſonr, 
Next meane to ſhevwit to be ſo far from being contrary to the 
layes of the Realme; that by them it is often vſed and praQtiſed; 
nith anſwcr to ſuch reaſons,as be made to proue the contrarie, 
Then that the lawes of the Realme, doe allowe it 5 Comrtes 
Eclefiaſticall, Fourthly, that it is praRiſed and allowed by Ca- 
I mand uilllawes Andthatit is in vie amonglt other nations, 
mhanſwere likewiſe to obieRions made to the contrary, Sixt= 
that it is praiſed and allowed in Gods lawe, Laftly I will 
I (bodpermutting me) auſwere their obieRions , that out of the 
{ vorde of God and Diwinitre I haue heard made,to the contrary. 


 Piiſttherfore touching the equity offuch oath, All engquirie of 1 
manesis madein ſome of theſe three ſortes.Fiſt where neither |) 
ſon nor any deede is knowen to theIndge(1n particular)ro be ) 


| tted; And ſuch are enquiries by grand [nrics atthe common 
4 lawe, 
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-lawe, and Enquiries by Churchwardens and Sidemen in viſuat, 
oa, atthe Eccleſiaſticall lawe, This1s called [nquiſitiogeneral; 
Enqurrie, or Enqueſt generall, 
Secondly enquirie is made, when a fat is knowen tobe 
Fs; delinquent is not knowen. As the Inquiſtios by, 
Coroner (vpon ſome murder committed) at the common laye 
and as the Engquirie vpon forgerie committed in ſome a of n 
Eccleſiaſtical court; in which kinde of Exquirie,the hidden per. 
ſon is enquired after, in reſpe& of the apparant faR, 

Laſtly, Enquirie is made againſt a particular perſon; where 
there be preſumptions and deteRions, that ſome certaine cring 
is by him commitred;but whether he haue committed itornax 
it is not certainely knowen: and hereinthe crime being hidden 
is enquired of, becauſe of the perſon,apparantly prefled by ſome 
probabilities thereof. The ſecond of theſe is termed alſo [nqu 
ſitio generals, but it is not ſo generall as the firſt : and chelak; 
molt properly termed Inquiſitioſpecialis, 

In the firſt and ſecond ofthele ſortes of Enquiring , it wilna 
(I take it) be denyed by any ; but that ſuch ſhould be aſſumed 
(by the ſeuerall /udges and Officers in that behalfe) as theyſin 
theirdiſcretions)thinke moſtfit,and to be moltlikely to knoye 
the oftendors, and the offenſes with their circumſtances; and 
that they be charged vpon their oathes , touching their ytmolt 
knowledge, concerning ſuch Offendors. And may it notthen 
thereby happen and fall out; that an oathſhalbe miniſtered to 
one, whohimſelfe is ſuch an offendor as is enquired of? Forthe 

{ grand Iarie (as Itake it)haue their oath giuen to exquire,and pre 
ſent , their owne, their fellowes, and others faultes , that they 
ſhall hauein charge, And yet to auoyde this inconuenience,l 
truſt it will not be thought meete,that al Enqmeries by oathes, 
ſhould be therefore giuenouer. Then if this be 2 thing equal 
and agreeable vntolawe, to vrge an oath; euen where it maf 
happenthe partic that takes it,to be the offendor : why ſhould 
irnot ſtand with moreequitie,to vrge it ypon ſuch an one,as> 
beit he be particularly deteRed by great preſumprions and py 
babilities ; yet may happen neuertheleſſe tobe moſt cleare from 
the gn * vn to him? 

0 


Againe, it one ofthe grand 7arie being to be ſworne m_ 
| e 
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denicto take the oath, except hee might haue ſome certaine of. 
fenſes (viſually giuen in charge) left our and forepriſed ſeuerally 
out of bis oath, leaſt otherwiſe hee ſhould Seraby be driuen to 
xcuſe himſelte : orif one ſuppoſed, moſt able to giue exidence, 
and formation tothe Coroners enqueſt, vpon a murder commit- 
ted; ſhould deſire to bee ſpared from telling his vtmoſt know- 
ledge thereof,vpon his oath; leaſt thereby hee bee driuen to ac- 
cuſe himſelfe : would the Indges or Officers hereupon, thinke it 
reaſonable to ſpare theſe men and let them to goe; and not ra- 
ther repute them to be(in deed)guiltie of thoſe crimes,for which 
they refuſe to take oath, to tell and diſcouer their knowledges ? 
alike ſorttherefore, why ſhould ſuch men, as be probably de- 
tected of crimes nothing ſo penall, and who refuſe totake oath 
toanſwererhem, bee iudged by any man to doe itypon good 
ound and conſcience ? and not rather, that they (as thoſe o- 
ers) refuſe 1t,vpon guiltines oftheir owne conſcien ces ? 

Asthe equitic ofthis vathe is ſhewedby the former com- 
priſons ; ſo may it alſo by conſideration of the crimes and 
the qualitie of them, whereupon it is tendered in courtes Eccle- 
ſufcall, | 

None of ſuch crimes haue any puniſhment appointed vnto 
them by the zerporall lawes of the Realme : and by the eccleſia« 
ficall Inriſdiftion (whereby they onely reſt puniſhable) the pe- 
naltieis farre milderthen for thoſe crimes, and the like, was in- 
lied by the Iudicialllawe of God, giuen to his peculiarpeople: 
jeanotto be accounted (in very trueth,and for the moſt part)ſo 
much a parziſhment as a medicine, tending to the reformation of 
te delinquent (principally : ) and ſecondarilie to the terrour or 
kiſaRion of others, 

Out of this number of medicinable puniſhments, I onely do ex- 


eptincorrigible he therſme,and Apoſtacie from Chriitia- 
ie; which (for the horrour and danger of them vnto others) 


nſereſecantar, ne pars ſyncera trahatur. Both theſerhree, and the 
eſt are in ſuch abhomination with Almightie God, ſo mani- 
bldy dangerous to the offenders ſoule, ſo noiſome and preiu- 
call tothe lawes, and vnto all cim({ocicties of men in a com- 


tn wealth : that no well aduiſed man _ thinke them meete 
| 0 
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to be ſuffered to take roote and growe, but rather by all meanes 
poſſible ro bee diſcouered, and corre&ted. But being workes of 
darknes, & by the very remnants of thole ſparkes otthe knoy. 
ledge ofhonelt and vnhoneſt,juſt and yniuſt(chat continue with 
vs fince eAdams fall) cuen by them that commit them, they ae | 
codemned to be ſuch,as had need tobe fhrowdedin all ſecrecie, 
And therefore they are of that qualitic and nature,as cannot 
(lightly by any poffibilicie) be diſcoucred, bur either by the par. 
ties themſelues, or by other partakers with them in the yerie 
crimes; and (thereby) parties alſo to the ſame offences, Yer (4; 
Tertullian ſmieth) a malefactor for the molt part leaueth ſome 
footeſteps and traces behinde him , which may ſerue to goed 
Pope his diſcouerie, Whereupon it commeth to paſſe,tha 
preſumprtions fall out to be knowen abroad, of grearlikelihood 
and probabilitie; thatſuch crimes and oftcnces haue benecom. 
mittedand done by ſucha perſon , So that when great bruit; 
and fames hereof doe flic abroad to the offence of the godly, to 
a ſcandalland a ſtumbling blocke vnto the weake (br:#ian, and 
to the obloquie of our holy faith and profeſſion, with the com- 
mon aduerſaric : wee muſt either permit ſuch a ſuppoſed delin- 
quent andthus diſcouered, to bee examinedby his oath touching 
the crime, and materiall circumſtances of it: or elſe muſt wee 
ſuffer finnes and grieuous enormities (ſo they bee cloſclic'com- 
mitted) to growe vp and take {trength withour controlment; 
till they haue gathered that head, that they ſhall bee able euen 
with their peize and gricuouſneſſe, to ruinate both Charch and 
Common wealth, which ifit bee ynreaſonable and vngodly (il 
things afore weied)) then that whereupon it followeth' mult 
needs be abſurd allo, | 
If in hainous and daungerous crimes tothe perſon of the 
Prince ot ſtate of the kingdome (whereof there be good pro- 
babilicies and preſumprions agaynſt ſome perſon) it bee hol- 
denneceſlaric and lawfull Potrcie; to torture the ſuppoſedde- 
linquents , rhat they may confeſle , albeit it bee capitall to 
themſclues and toothers alſo in the higheſt degree : is 'it not 
of as great equitie in crimes of no leſle ſecrecie, and ſome of 


themin no lefle cxecration with eAlmightie God then theſe,to 
vlc 
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vie the meanes ofthe parties oath; where no capizal,nor (often« 
times) no corporall,yea (for the molt part) where no puniſhment 
atall (properly) lo to be called, buta correfting and reforming of 
the partie,is intended ? 
| When there be great preſumptions of complots Jaied, thar 
aredangerous tothe Prince and whole ſtate + is it holden good 
cie, to let the parties alone (without cither torture or exami- 
zation) vatill ſome will yoluntarilie offer himſfelfe to be an Ac 
caſer, and to bee able to make proofe ofrhem, though the par- 
tiebee neuer once examized? | feare mee gpreatlie, if this were 
holden for lawe and cquitie ; fuch great and ſecrete offences 
would neuer come to /x#7tce, till there were no man to admi- 
nier it, bur the offenders themſelues , And may not then the 
like be concciued iuſtlie of crimes ſubic& to Eccle/iaſticall cene 
ſure and [nriſdiftion ? 

In the diuifion of the ſeuerall kindes of oathes,there are men- 
tioned certaine, (euen where two parties. bee formalh in iudge- 
ment) that be eceſſarie to bee taken by the other partic, when 
sthe ſuire is but betwixt two priuate perſons, and touching 
their owne priuate commoditie and intereſt, They are tendered 
bythe /ndge ſometimes at the onely petition of one of the par- 
ties, and then it is called CMercenarinm Indicis officium, as of 
more baſe qualitie, in that he doeth nothing, but that, which he 
is(in han fone as it were)vrged vato: and {ometimes are offe- 
redby the Indge himſelfex officio, without petition of either par- 
tie,as inequitiche icerth cauſe : and then it is called Nobile [ndi- 
ci officiurn (touched alſo afore)as being ofa more high and wor- 
tlicreſpeR,and of greater regard, 

Ot theſe ſortes are /uramenturm calumnie,veritatis, ef Pur- 


_ All theſe by laweare zeceſarie to be taken. for *if they * 1.2.8 Authen. 
refuſed, being ſo tendered, hee is ouerthrowen (in his cauſe) |, 
thtretuſerh; andis holden pro confeſs & connifte, And yer very nit: 


ken it fallech out, that by ſuch oathe, the partic is drawen to cuiacius,li,g, 
dſcouer his owne dolum malum, conine, fraude, or mal-engine, Þa37, 


andocther alſo his owne lewdneſfe ; both preiudiciall (by lawe) 
to his honcſtie and good name, and alſo otherwiſe penall to 
limſelfe For exzmples ſake by the nature of Iuramentum ca- 
lamie, hee is to diſcoucr (inſome ſorte) cucn the cogitations 


G 2a of 


—_ 


incipales, C,de 


t [,2,C.deiu- 
ram.calumniz. 


bd lbid.& d, Au. 
then principales, 
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of his heart in that behalfe; viz. * 'That he ſkandeth in lave 6 af. 
firmeth ſomething in a fullopinion and confidence; that hee hath of 
his owne right, and thatthe ſuite ,as hee maintemeth it, ſeemeth to 
him good and inſt. And*turther,that whatſoener he ſhall be aihed a. 
bout that matter ; he ſhall anſwere it from time to time truly : & tha 
he neither hath franaulently ginen,nor will after gine, or promiſes 
Line any thing to corrupt the mime of any man, that hath toindge 
that canſe, 

Noweifin a priuate cauſe, betwixt priuate perſons, ſuing bur 
for priuate benefite and commoditie, and at one oftheir Petitis 
—_ mercenarium Indicis officium, his aduerſarie muſt of ne. 
ceſſitie take ſuch an oathe touching matters (perhaps) of his 
owne fraude and lewdnefle ; and to the diſcouering (often. 
times) of matters criminall and perall to himſelfe, orelſe mul} 
looſe his ſuite, and bee condemned as conuicted, by his owne 
preſumed and implied confeſſion, and this both by the Cana 
and Cinilllawes (being the Common lawe in both courtes, ofall 
other nations abroad in Chriſtendome : ) then in a pablike cauſe 
mooued by the Indge ex nobil: officio, where hee ſeeth by his dil. 
cretion and direftionof lawes,good cauſe in equitie,for the pub. 
like intereſt thatthe Church and Common wealth haue, that ſinnes 
be puniſhed and repreſſed; for diſcharge of his duetie according 
to thetruſt repoſedin him, and not ofmaliceor to pull any pri- 
uate benefite from the partie : how much moreis it herein equal 
and zeceſſarie, that an oath be miniltred to ſuchpreſumed delin- 
quent, for the diſcouerie ofthe whole truerh? or elſe if heeſtub- 
burnely ſhall refuſe, that he bee holden (asin the other caſe 
forc) pro confeſſo & conuitto? 

When an enemic of malice or for other ſiniſter reſpeR 
doeth accuſe aman ofa crimegwdrcrallie ; and brings him there- 
upon into queſtion and greatdanger; ifhe cannot make ſuft 
cient proofes for his condemnation, yet by probablepreſump- 
tions hath ſo touched him, as thereby hee becommeth vnrothe 
[udge iultly to bee holden ſuſpeRed thereof : In this cale, (by 
both the lawes aforeſaid) the Iudge is to giue an oath of Purge: 
tion to the ſuſpeRed perſon, touching that crime; whichit he 
ſhall refuſe,he 1s holden as conuicted ofic : whereby it may tup- 
pen,that his accuieris more gratified and pleaſured,then by ny 

proois 
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proofes that him ſelfe could bring, or could otherwiſe procure, 
Lev not then much more equitic, when the queſthon and e:- 

rie ofthe crime 1s [ſtirred vp for a better purpoſe Fand with- 
out any ſuch malitious accuſer;that ypon like preſt uriptions and 
probabiliries , the like oath ſhould be giuen and rendered by 
the [ndge,to ſuch ſuppoſed delinquent ? 

Can any man giue a ſound reaſon , why it ſhould ſeeme 

all, that when an enemie gaue the firſt occaſion, pars rea 
ſhould then (vpon preſumptions) be yrged rotake the oath, or 
estobe condemned of the crime ; And that it ſhould not bee 
much more equitie for him to take it; when the /udge ( for his 
lveties ſake , and irred vp by probable inducements ) doeth 
originally call him into queſtion? 

And when a man is preſſed with ſuch probabilities as the 
udge findeth to be ſufficient thereunto, hee is iuftly pur to his 
oxth of clearing himſelfe, if hee ſo can; and ſo this tendeth (in 
ſome ſort) ro his owne benefit. Is it not much more reaſon then, 
that ypon the like preſumptions appearing to the /uage, hee be 
need to that oath, totell the whole trueth of the matrer , with 
the pertinent circumſtances , aſwell for the publike benefites 
like ofthe commonweale, 2s for his owne good, and eſcaping of 
puniſhment ? | 

Some may perhaps here aske , why the pRoneng of the 
ludge of Office ſhould bee more priuiledged in this behalfe, 
then when a crime is proceeded againſt, by an accsſer or party? 
forin the very beginning of the ſute, the Iudge proceeding ex 
ficio may require the oath of the ſuppoſed delinquent cou- 
ching both circumſtances and crime: but when hee proceedeth 
by way of accuſation , albcit in courts Eccleſraſticall, the partic 
enuented may be examined by oath ypon other matter of cir- 
unſiance, yet hee may not ſo be examined touching rhe very 
kftand cri:nc, or any thing neerely or preſmmptinely tending 
tereunto ; vncill by {ficient preſurptions, the [ndge be indu- 
&d,to account him greatly to be holden ſuſpeRed. 

This queliion (almoſt) doeth anſwere it iclfe : for when the 
ge proceederh by enguirie; before hee offer the oath to the 
pee, the preſumprions againlt the partie are knowen vnto 


ie Iadge; but when by way of accuſation, rill the accnſer bane 
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brought in ſuch proofes as hee can, they arc not knowen yo 
him. Beſides, the Accyſer doerh it of malice, or for revenge, 
for other ſatiſtaCtion of his owne priuate humour, forthe mof 
pait: But the Iudge (by common entendement) doeth itof (in. 
ceritie of minde,and for the good of the commonneale, 

Againe,'choſe that be convicted ypon ſuch Enquirie,ate(moſt 
vſually) puniſhed by ſome milder pun.{hment, then when the 


ne. & c, inquifi- are COnuicted vpon an accnſation; yea and mecclelialtical co 
jonis,extra,de ; : | ons 
voir,  4ometimes,not ſo muchas puniſhedart all corporally; but meanes 


onely of inducement to repentance,are viedrowardsthem, 
All which being ioyned to that which hath bene afore ſpo. 
kenofthe equitie of Engurrie ex officio, doe ſufficiently (Itult) 
recommend both the generall equitic ofthe yſe of this oath and 
alſo the great neceſſitie of it in ſundry cauſes, and vpon diuer 

occaſions, | 
But the 7reatiſonr,towards the yery beginning of his diſpy 
ration againſt theſe oarhs, ſurmiſetk ; thar in iuſtification ofthe 
equitie and conueniencie ofthem, it will by vs be alledged, that 
the ſame ts requiſite for the Enquirie, and finding out of ſuſpelted 
fanltes, whereof there ts no proofe : and to ſearch and trie the enil 
mindes and corrupt conſctences of dangerous drſſemblers, and ſo - 
ceſſarie for the gouernement of the Church ana common wealth, te 
thatmay penne his owne Commiſſion, will commonly makeit 
Jarge enough : and he that may be allowed to frame and tem- 
per his aduerfaries armour, is likely to make it thinne and (le 
derinough, Were itthen any maruell, though this man ſhould 
throughly anſwer ſuch obieCtions, as be wholy of his owneſrt- 
ming ? Youare tovnderſtand, thac by this worde rhe ſame,it 
this place vſed; }.e vnderftandeth generall oathes for a man toujþ 
coner all his thoughtes, wordes and deedes : whereofhe had (pv 
ken in the ſentence afore : and this is the falſe iſſue which (® 
the Epiſtle to the Reader) Thaue noted to bee by him tendered: 
agaynſt which, if any reaſon mareriall had bene brought by 
him: yet it were bur «is, that is, fighting with his owns 
ſhadowe, and nothing touching any lawe or practiſe in thus 

Realwe, 

In way of retortion againſt vs ypon this obieRion, heinſer- 


reth that all ſuch are inity reprooned, who hane praiſed ava pu" 
i; | | " on 
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ore this generall oath , where otherwiſe there was ſuſſicient proofe, 
But he may not thus cary away this later point which he inter- 
Jaceth,viz. thatthere isno lawfull vſe of any defendants oath 
touching a matter criminall, where other ſuſſictent proofes may be 
had. Fortheſe abſurdities hereupon would followe: Firſt where 
nowitnefles are knowen to the /dges atorchand(though they 
come in afcer the parties oath taken) that there a man by his 
owne periurie ſhould bee for euer cleared and acquited, and 
(without any puniſkment or other worldly danger ) hee 
might heape one grieuous finne ypon another. Secondly that 
2 mans owne fingle oathe in his owne cauſe, yea and for his 
owne clearing ſhould bee as effeRuall and powerfull, as any 


two *mens oathes (by Gods worde) are allowed to be, tou- * yidegchoe 
ching another mans fact, whether it tende toacquitall, or to Furs, ca,vit;, 
condemnation. Thirdly it would thereof follow, that all oathes * 


ncauſes cri9%allſhould be of purgation )and clearing onely,and 
none at all of Engquirie. 
- Butthe Treatiſonr himſelfe reaſoneth alſo in this his booke 
ainſt all cathes for purgation : So that ypon the whole mate 
ter, hee maketh all kindes of oathes by defendants touching 
their owne offenſes or miſdemeanors to be ſimply vniuſt and 
mlawfull : The contrary whereof in both will (1truſt)be proo- 
wed. Laſtly it would hereupon follow, that not onely Eccleſia- 
fical Conrrs, but (for auoyding like iniuſtice,)the Starre-cham = 
ber alſo ſhould be barred,from giuing anoath in any criminall 
auſe to the defendant, where the matter may (perhaps) bee 
pooued by witneſſes. 

But (I pray) howe can either the Court , or the proſecu- 
toartell preciſcly,what the witneſſes will or can prooue, when 
ttey come to depole, by vertue of their oathes? For many a 
mn when he is (worne telleth another tale, thenhe did afore, 
ken his tongue walked at libertie, | 

Therefore (by this opinion) the Iudges for giving the defen- 
Untſuch an oath, ſhall ſo long remaine vnder a doubtrfull dan- 
frto haue dealc vniuſtly; vnrill (by the cuent of the ſute) it 
wht be diſcouered; that the matter (indeede)coulde not bee 
foued by witneſles, 


The 
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The Treatifor,in refuting ex abſurdo his own abſurd objegi 
bringethin (bythe way) that theſe general oathes wou/denfar, 
men to accuſe themſelues to their publike ſhame, reproch,or congey. 
nation : and their naturallparents Acerest friends,andneereſt nenk. 
bours :or elſe forauoyding of luch miſchrefe andinconuenien, 
to commit mo#t wilfull and damnable perinrie : and the Notegathe 
rer ſayth it is vnnaturall: which becauſe it will be ( perhappes) 
applied allo to all oathes giuen euen in a particular criminal 
cauſc, and for that he thinketh this amatter yery ablurde;there. 
fore itrequircth ſome briefe anſ{were. 

When a man ypon ſome ſuch ſufficient inducement,as is pos 
ken of inthe ſecond part,is broughtbefore a Magſtrare (by fe. 
ciall Enquirie) vnto examination : his diſcouery again(t hmlelf 
or other, neither by Gods Lawe , nor yet by mans Lawe istaken 
for an accaſation vnnatarall; but a neceſſary confeſſion oftrueh, 
whereby Godis glorified, fin puniſhed, & the common wealth 
benefited, howſocuer the partie ſuſteine thereby ſometouchin 

vEcclef.caq. his reputation . Be not * aſhamed (ſaith Eccleſiaſticus)totell trunh. 

veri.24.250 for thegood of thy ſoule : for there ts a ſhame that bringeth ſinne:aul 
there ts a ſhame that turneth a man to honour and grace : andthere- 

» Ibidem verſ.z0, fore, he* ſaieth afterward : Doe not gaineſay the trueth manic thy 


31, leaſt point : but be aſhamed of an vntrueth,though it proceede fim 
thine owne ignorance , Be not aſhamed to confeſſe thy ſmne : andſty 
wot the conrſe of the floude , And therefore ( in ſuch reſpeR ) hee 
ought not torefule to take and PEI hisoathe; as more ful. 


ly (God willing) remaineth ro be ſhewed hereafter, 
Another obiectis he alſo maketh talling not vnaptly intoths 
place,viz. that where loſſe of life, libertie, member of the bodie, 
good name may enſue, there the preſumption ofperinrie is great : an 
where tt ts ſo great, the ſentence of the Magiſtrate truſting toſuth 
an oathe, is grounded but vpon aweahe and feeble founaation. 
that in this his preſumptis of periurie,he matcherh(without ary 
good reaſon) the danger of loſſe of good name, with danger oflife, 
libertie,andlimme, with better reaſon he might haue putinleſ 
of worldly goodes : and then by neceſſary conſequence hee hadty- 
ken away the vic of al oaths in cuery ſubie& matter whatſoeutt, 
For who knoweth not, that for attaining riches and ſubſtance; 
molt worldly men, not onely doe willingly hazard their good 
names, 
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names, honeſlies and reputation: butthat many doe alſo appa- 
cantly aduenture (for them) their liberties, limes, lives, and 
ſoules ? Therefore, if for feare ofperrmrie,none oaths may be ten- 
dered, whereby a mans good name,may be queſtioned or impca- 
ched,much more then oughtthey not robezwhere a mans welth 
and ſubſtance (which molt men doe molt thirlt after)may be a- 
ry way thereby impaired, it 15 vpbraided as an affeGtio too com- 
mon with all men:O cines,cines,querenda pecunia primimViriaus 
ptnwmmes, Vertue,honeſtic,and good reputation,are eſteemed 
by many degrees, woorthieto come behind riches, and there- 
foreI anſwere, that where a crime is (in ſome ſorte) deteed 
mtothe CMagi/tratealreadie : the preſumption is more firong, 
that moſt men being ſworne, will rather deliver atrueth, yea 
though it touch themſelues,or their friends(ſomewhat) inrepu- 
ation; thenthat by periuring themſclues,they wilthrowe both 
theirowne bodies and ſoules into hell : Nemo preſumitur imme- 
mor ſalntis eterne, ſaieththe lawe, In deed where the [udge hath 
and probable inducements againſt ſome ſpeciall perſon, 
thathe is like (in any cauſe whatſoeuer) to forſweare himſelfe : 
there (as was ſaid abire)be ought to forbeare,to tender an oath, 
But itmay not therefore bee made general], as ifnoman art all 
ſhould be vrged to take an oath, for feare of being periured. Yet 
the Treatiſour here doeth ſeeme to encline this way : #n making 
envath to bee oner feeble a foundation, to ground a ſentence vpon, 
Why? ifthe partie confeſle againſt himſelfe that which is obie- 
td; ſhall he be thought but to dallie, andto haue a longing to 
be puniſhed,ſo as the Iudge may not ſafely take himat his word, 
add giue ſentence againſt him 2, If a:priſoner arrained pleade 
of : whatneedes either exidence,or Iurieto be vied ; Confeſ- 
ef liquid:ſſima probatio, & pluſquam probatio. Bur ifhe denie it; 
jetifthe proceeding ina court Eccleſiafticall, be to his purgation 
done; he is not to be acquited without a competent number of 
= 1.4 vai neither yet is he for euer ſo to be cleared, by the 
ldpes ſentence; but that euen after ſuch pwrgation; good proofes 
touching the very fa it ſelfe (ifany can be made) are to be ad- 
ited, which caſe happening, he is puniſhable both for the fact 
tſelfe,and for his permerre. 
But when the proceeding is by way of _ for puniſhment 
OT 
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or for reformation : then albeirthe defendant deny it, neuenhe. 
leſſe witneſſes or otherproofes (if any may be had, either then 
or afcerward) are to be vicd againſt him, And therefore in ſuch 
caſe as lawe alloweth ſentence to bee giuen vpon the defen. 
dants oath; yea or ypon indcciall confeſſion without oath ; it igay 

feeble, but rather a moſt ſtrong foundation for the /ndgeto build 
VpPOll, 

"The Note-gatherer nolefſe miſſing the cuſhion and matter 
in iſſue,then the Treatiſowr; reaſoneth thus againſi oaths(which 
they call gererall, vnto all thoughts,wordes and deeds :) Her bigh. 
neſſe (faeth he) hath oftentimes canſed to bee openly not-fied in the 
Starre-chamber, that her gracious meaning ts not, to ſearching 
mens conſciences; or to force the ſame ; but onely to extend the lawes 
wpon crimes committed either in word or deed.Belike ifamank 
not his conſcience (as hecalleth it) to himſelfe, but vſeth ſome 
onert word or deede, hee will then (I hope) permit the pantie de. 
fendant tobce interrogated byoath, (as in the Starre-chambr) 
touching ſuch a crime . which if he will grant, let him, .asmuch 
as he thinketh to bee for his caſe ; exclaime. (till, againſtall ſuch 
Ordinaries and Commiſſioners EccleſiaRicall, as ſhall happen to 
giue ſuch oath more gereralh, or without any ground prece- 
dent of inducement Caen by lawe allowed, -for theſeyn. 
true imputations, will not touch any perſon or practiſe, :that [ 
baue heard of to bec yled, fince her CMaiefties happy raigne, 
Thus much for the <quitie ofthe defendants oath in ſome mat- 
ters criminall; and in anſwere of obieftions, made agaynſt the 
conuenicncie of 1t, 


CHAP, VL 


That oaths of men touching matters dammageable,criminallan 
penall to themſelnes,are vrged & exatted by temporal Comti, 
and by the lawes of this Realme. 


_ 


4 & }©&X Erclam toſhewe, thatthe like oath in matters 
i 10 FP 
1 

E 


E er1minall, and that may beperallto a mans ſelf; 
& is practiſed by the courſe of the Lawes of this 
EK .Realme; and therefore this proceeding, isn0 


O's SY contrary or repugnant courſe vnto them. 
The Charcerie, is a principal and bigh _ 
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ofchisRealme; anda court of conſcience and equitie,to mode. 
rare, 73 *xe-Celngior, Vizthe exatt rigourof lawe, 

Iathis court,though the procedlings'for the moſt part)be mo- 
ued Ciniliter & 1.0 crimivaliter,that is,not toany publike puniſh- 
ment, but for the prizaze intereſt ofthe partie : Neuerthele fle, 
many bils of complaintes bee there pur vp againſt defendants, 
wherein ſundry their lewd praCtiſes and miſdemeanors crimimall 
bee deduced and ſer foorth ; and yet muſt the defendant make 

fice and particular anſwer thereto,ypon his oath. 

The ſame courſe is obſerucd in other courtes of thenature of 
Chaxcerie,as inthe ( onrt of Requeſts, And ſomrimes further alſo, 
euen quando agitur criminaliter ad panam parts 24s is oftentimes 
obſerued in the Court ofthe Comnſellin the Marches andprenci« 

tie of Wales, and before her Jaiefties (onnſell;eftabliſhed in 
the Northparts, Sothar, to the intent of a.defendants being vr- 
ved by oath (ſometimes) to diſcouer himſelfe ina matter crime» 
zal; it commeth toas much in theſe courtes, as is chalenged for 
.ynlawful,in Courteseccleſtaſticall, For though in ſome of thoſe 
aforeſayd Comrtstemporall, no puniſhment can be inflicted there- 
upon; yeteither diſcouerie ofthemſclues(if they be faultie) with 

eandreproch tothem.; or elſe periarie is enforced in them 
all: which is the maine inconuenience, that the 77eatiſorr, and 
Note-gatherer doe aſſigne,againft ſuch oaths, 

There be ſundry conſiderations touching the court of Chan- 
eerie, which if we do attentiuely.confider,will argue ynto vs, the 
lng vie and approbation of vrging defendants anſweres to.bee 
made ypon their cor porall oaths: yea though ſome matter of their 
owne crimes and diſhoneftie,be therein deduced, 

It muſt needes be,thatthe Chancerie is the ancienteſt court of 
thisRealme : becauſe fro thence all originall writs & Commiſſions 
docome; wherupon the other courts do ground all their procee- 
dings. And yet by all probabilitieit is moſt likely, that as in ſun- 
&y other points of proceeding there, ſointhis behalf,they drew 
theexzing of the defendants anſwere ypon oath, from the Ci» 
zllawe, For that Court being here intime and nature the firſt, 
could not take light from other Comrtes of the Common lawe, but 
from ſome other, that was both aforec it and them. Secondly, 


infweres, Reioinders, ec. the other Courtes (molt viuallie 
OE” | H 2 rermed 
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termed courtes of the Common awe) are not putin vpon oath, 
Thirdly, the very worde of Cancellarimu and Cancellaria are Ly. 
tin wordes, that are found to haue bene firlt vſed by the Ciml 
lawe, anddid fignific ſuch an afliſtant to the Sonerargne prince 
or other ſupreme /xdge, as for his witedome and $kill awe 
was adioyned ynto him : and was ſo called, becauſche did ( 
intra eoſdem Cancellos cum Principe, inthe ſame Tribunall ſeate 
or bench with him, and in his abſence determined matters for 
him and in his ſtead, and yet we read not this word of Cancellgji. 
* in theancienttimes ofthe Cenil law,that was practiſed whiles 
their Common wealth ſtood yninuaded, by perpetuall Difarn;g 
Emperors :nor till aboue 300. or 400. yeeresafter: about which 
times,and afore; this realme being wholy vnder the Romane: 
dominion (as the chiefeſt part of the then knowen world alſy 
was) no doubt their language, but eſpecially their lawes,were 
here receiued, The ſundry Colonies and other townes built and 
inhabited here by the Romare ſouldiours, and others; muſt 
needs ſpread that language very farre, 

The old Brittyh or Welſhlanguage (at this day) afterſoms 
ny periods of times, viciflitude of Fortune, and mixture of other 
nations; doeth retaine yery many proxinciall Latine wordes, 
Hartiallthe Poer,chat writ in the times of Veſþa/iar and of De- 
mitian Emperonrs,ſaicth thus of a Brittiſh woman, 

Claudia cernlets cum ſit Rufſma Britannts : 

Car queſo Latiz peftora gentts habet ? | 
This woman is thought by many, to be the ſame, whom, Paul 
ſalutes in the end of the Epiſtle tu the Romanes, And againe the 
ſame Poer, 

Dicithr & nofFros cantare Britannia verſus : which argu- 
eth.the vſe and knowledge of the Latine tongue, to haue bene 
(then) rifein this lard, 

That the Ciuil/lawe of the Romanes was then vſed here, their 
hiſtories may teſtifie. for they gaue their owne lawes tomclt of 
the Proxinces which they ſubdued,and permitted «vnmyientovery 
few ofthem. Many of the ſame lawes were alſotaken yp andre- 
ccined by the Saxo2s: cuen yntill the Norman congueror brought | 
hither,& eſtabliſhed the cuſtomes of Normandie.And namely 2 
mongl others,they retained til then the law; al brethre ſhould 
participate 


that Trebatizes an ancient Ciaill Lawyer , and often alleadgedin 
the Pandefts (who lined in [ulixs Ceſars time,more then tourtie 


yeeres before Christ) did remaine at Samarobrina in this 1landof 
Intaine, Likewiſe afterward, the? very oracle of that Lawe/E- » Forcautus, 


milius Paulus Papmianu did profeſle the lawe, and kept his Tri- 
bunall ſeate of Pretorſhip, at the citic of Yorke, 
Fourthly,that the Chancerie tookethis courſe & many points 


beſides from the Cinilllaw; is apparant, by the whole courſe of 


other proceedings there, yiz, by the defendirs anſwer to the bil 

nhis oath, and ſomerimes to interrogatories : by the ſundric 
iſuesthat there way be tendred : by that terme, and whole ma- 
ner of publication of witneſſes depoſitions : by examining witneſ« 
ſesypon Interrogatories: by examining witneſſes i perpetuans 
rimemorian : by the terme and vic of fall decree , and manic 
cher ſuch like points, much varying from the manner of com - 
mon Lawe , and jumping, almoſt wholy , with the Cizil/. And 
conclude, this conſideration is thereby made more probable: 
forthatin elder times ,the Charcellrs to the Kings(for the moſR 
pat) were Clergie men, whoſe ſtudic and profeſſion then, was 
the Cinill lawes , Therefore this vrging to put in anſwere vpon 
corporall oathes taken ( albeit the matter in ſome degree, hap- 
jen to bee criminal) being a ſpeciall praCtiſe in that chiefeſt 
Cort of Equitie ; can hardly be conſtrued to bee againſt equitie. 
udbeing in the originall temporall Conrt ofthe land,cannot bee 
ontrary to the fundamental lawes of the ſame. and that Court 
being of ſo great antiquitie and continuance; this anſwere by 
nth, can not be an abuſe or corruption lately crept in; where- 
iththe Treatiſour ( without any ground) chargeth all thoſe 
tmporall Courts that haue received it, . 

lathe Court of Starre-chamber, the proceedings are y 
times criminally mooucd by "yy of Enquirie; though (for the 
noſt ine)entke promotion or ſolicitation of ſome priuate par- 


legrieved . namely againſt forgeries,perinriesſubornations,zyots, 
=7ts,and other ſundrie heinous mildemeanours: againſt which 
lereliech no capita/ puniſhment,nor loſſe of limme,by the com- 
wlaw, Yet is the defendant there,to anſwer ypon his corporal 


«be, not onely to the bill preferred againſt him; but to as many 
| H 3 other 
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participate alike, their Fathers inheritance . And we do ' reade, * Cic,famil.ep/f, 
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other (perhappes ſomerimes euen croſle) [nterrogatories, the 
Counlell ofthe plaintife ſhall deuile, 

But to this (I heare) itis repiicd by ſome, that there beetyy 
maine d.fferences betwixt the courſe there,and the proceeding 
19 a Court Eccie/iaſticall, The firſt, that none there is bowndin; 
his oaths , but onely where therets an accuſation preferred 2{ainl 
bim by an other : ſo as if he purge himſelfe lawfully, hee tsto recow 
dammages. Touching reconery of dammages (if by danmazerhs 
meant coſts and charges) theſe for the moſtpart be (iathis caſe) 
alſo giuen cuen by the high (omiſſion, that is ſo much impug. 
ned, For (except it be immediately for the Q#eene) there is 
partic bound to proſecute and pay charges, ifthe defendanthy, 
moleſted without cauſe. But if ſuch dammages ( as they terns 
them) bzerecouerable in the Szarrechamber ; I thinke theyar 
not very great : and where the matter1s preferredonceby her 
Ataieſties learned ConnſekTamtolde there be no coltsadiudged, 
though the defendant happen tobe cleared , Bur if (inthisbe. 
halfe) there were any difference; yer it makes no difference 
in the very point in handling : vide/icet , that an oathe is thet; 
gore to the partic in a cauſe criminal. and penal to him 
{elte. 

The other part of the replie (builded ypon an accnſationther 
preferred) is indeede different from the courſe of Eccleſiaſtical 
proceeding : but yetif there be equitie forit in the Starre-char 
ber, it doeth much more fortifie the giuing of ſuch an Oathein 
Courts Eccleſiaſticail, Forin theſe Courts, if there be an acesſn 
or any partic that informeth or promoteth ; then the defendant 
15 neuer exammedby oathe ypon the very crime, For whenapat- 
tie proſecuteth , who(as the law intendeth ) doth it for malice 
reuenge, or ſome other particular reſpe&; hee is notſomud 
fauoured nor priuiledged in the proceeding; as when the 
Iudge ex officio Nobili, euen for his duties ſake, and forthepubr 


like commoditie of the common weale, doeth make the [r 
1r1e, 


Ifthenit bee both equall and lawfull in the Starre-chamber, 
atthe proſecution euen ofa prixate perſon ( who may bcinteb 
d-d forthe molt part, not todoe it of conſcience onely &zcal 
of Iuſtice, tohaue vice puniſhed) to examine the defendant | 
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ahis «the, for diſcoueric, ofte times, of faults and miſdemea- 
nours euen openly doone and committed, and fo the more ea- 
fe tobeprooued by witneſles, and where the puniſhments ate 
tally corporalland otherwiſe farre more grieuous, then bee in- 
1&cdin any Court Eccleſiaficall; then howe can itinan Ec- 
eſaficall court be thought vareaſonable; whereas the office, du- 
ie,and charge laide yponthe Tudge,are ( by common entend- 
nent) the onely exciters and cauſes of proſecution : and where 
(fitbe an Ordinarie Court ) canonicallpcnance ( for the refor- 
mation of the partie) is inflicted : And ( if it be beforeche Comm- 
miſſoners Eccleſiaſticall ) neither their greateſt corporal paine is 
bgticuous,nor their fines ſo deepe? And yet many of the crimes 
xeas heinous towards God, & as ſecretly and cloſely commit« 
tdand plotted; as any crimes are, that bee puniſhable before 
their Lordſ-ops, in that moſt honourable and fancere court of the 
tre-chamber . - 

The ſecond difference by ſome taken(in this behalf)betwene 
theſe proceedings; Theare, is this 2 that in the Srarre-cham- 
kraman is not drinen to anſwere direfily tothe fatt it ſelfe but one- 
htothe cixcumit ances of the fatte , as was m Traſſers caſe, as 1s 


But I am certainely informed ( by thoſe that haue better 
auſetoknowe the praCtiſe of that Court, then the Authour of 
theſe obieRions and differences) that the praRtiſe ofthat Court 
sceane otherwiſe, 

As for Truſſers caſe , it wasthe felovie onely (a matter capital 
whim) that was ordered notto beenquired of him by Oathe. 
kttouching the lewd confederacie it ſclfe, and of his other pra- 
lifes about it, he was ordered (by oath)to anſwerethem. So 
batthe reaſon ofthe like equitie in both courts (thefe notwith- 
knding) remaineth tillynſhaken. 

Tothis reaſon (as is noted elſewhere) the Treatiſowr alſo( for 
ls parte ) doeth rhus anſwerg, viz. that the Starre-chamber 
mqureth anſwere to matter in fatte, doone eyther to the imnrie 
(aprinate perſon, or kurte to the publike State : asif he would 
nlnvate, that Courtes Eccle/iafticall vrged Oathes in farre 
tore ynreaſonable caſes . Trucly, ifthe iniurie reach onely to 


irizate perſon , without avy further offence or gh 
the 
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the impoſing of anie ſuch oathe by Ciaill or Canm lawe,willag | 
beiuſtified : and other then for anſwering mattersinfaQ.q 

to the breach of lawes, or to the offenſe of Almightie God and 
conſequently to the hart of, the publik? State ; none oathe X Un. 
ny time there exacted, | 

Yea not onelyin the Courts aboue named, but inaltheothe 
Courts of Record at Weſtminſter; Iam credibly informed, that 
(time out of minde)it hath beene obſerued, for the Iudgerbycy. 

orall athe to examine any perſon; whome they had caule(in dif. 
cretion) to ſuſpe& to haue dealclewdly, about any writ,retume 
entrie ofrule, pleading, or fuch like matter (not being capizal) 
touching their ſeuerall Courts,as namely Sherifes,&their ynder 
Officers & Muniſters, Protonotaries, Philizars,Chirographers bee. 
pers of Records or Rules, Clerkes, and ſometimes Conncellourrand 
eAtturneis, orthe very parties,hauing ſuites, 

But becaufe the Commiſſion (as the Note-gatherercolleQcth) 
bindeth them precifely to crimes puniſhable by the Eccleſiaſticalllay, 
and to proceede according to the Eccleſiaſtical lawes of the Realm, 
and not according to the temporall : therefare(faith he) it « a fri. 
lous allegation, to ſay; ſuch athing us vſed inthe Starre-chambe, 
Chancerre , or the Benches : ergo the Eccleſiaiticall Commiſn 
may dothe like. 

Firſt,here hee calleth them Eccleſiafticalllawes of the Reaine,. 
how then are they foreine, and ftrangelaves, and {inewesof the 
Romiſh Cerberms, as the Treatiſourraueth ? Secondly, if Counes 
Eccleſiaſticall may not deale according to temporall Lawes; why 
doeth the Treatiſour threaten them with premmnire, for that the 
policie of this Realme knoweth no ſuch oaths, as he argueth? What 
maythey neither deale according to temporall Lawes , noryetin 
a different courſe from them? Thirdly, the antecedentis yatru: 
for by that Commiſion, the breach of foure Statutes beenqui- 
rable andpuniſhable: and the puniſhment alſo may bee other 
then Eccleſia#ticall,as is proouedin the firſt parte . Laſtly, none 
that (tand in defence of theſe oathes do drawe their reaſon onlie 
from the praCtiſe of zemporall Courtesin that forte, as hee ſur- 
miſerh;but thus : Whatſocuer the Ecclefiafticall Laws doallov 
and require being not contrary nor repwgnant to the Quemt! 
prerogatine royal , nor to the Lawes, Statutes and Cuſtomes of th 
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IRealrre, that may be lawfully praftifed by -Twdgesr Ecchraftical, 
Butthis 0th is ſuch; by reaſon that ſundry remporall Conrts (by 
lawe)holde the like courſe,and doe not prohibitit in courts Ec- 
defaſticall:lo thar,not being ſo much as dixers courſes,they can 
not be contrary or repugnant:therefore theſe oathes are lawfull 
praftifed in Courts Eccleſiaſtical, orthus.: That whichis m/trce 
and equitie in one court, cannoz be yniuſt, vaequall, or crue 11, 
inanorher court, that is thereuntono leſſe authorized, then the 
firſt: but ſuch be theſc oathes,as appeareth by the praQiſe ofthe 
aforclayd remporall courts: therefore they are lawfull and equall 
allo in Eccleſiaſticall courtes, But for more particular and ful- 
kt proofe of theſe two minor propolitions , I will ſpeake firſt of 
oathes preſcribed by ſtatutes : Andin theſe, firlt of ſuch as be ta- 
kenin matters, that may onely bring damage to the takers of 
| fuchoath: and then of oatnes taken in matters both criminall 
andperallto the partie that takes them, 

By the * ſtatute of mcheſter, men within certaine yeeres of 0 ——_ 
ive, are to be aſſeſſed, and alſo ſworne; to haue all ſuch aſſeſſed 
amour 1n their houſes, 

The *kmgs widowes that haue dower of lands holden in chiefe / *7:Ed-2.Pre- 
off king; muſt be ſ\worne,not to marry without the kings licence. ® nite 

By a3 ſtature of king Edward the third, a taxe is ſet, what /4- 7 25 Ed. de 
buwrers ſhall take: and they are thereby appointed to be ſworne, TOE 
todoe thoſe labours,and torake no more then is allotted them: 

Andthat they ſhall not in ſo--mer depart, to ſ{eruc in other pla- 
cs, then where they ſerued in winter , This oath is to betaken 
twiſein a yeere andifany ofthem refuſe to'take it, hee is to be 
ſent to the ſtockes or gaole,till he will reforme himſelfe, * © 

Likewiſe by * another ſtatute afrerwarde, all labourers and * 27-H.4-a.17. 
ſeruants are appointed to be ſworne both to doe ſeruice, and to 
take for the ſame,according to the ſtatutes : And if they refuſe; 
they ſhall be ſer in the ſtockes (forthree dayes) till they will 
toreeto it; andif they doe not, from thence ſhalbe ſent ro the 
tommo n gaole. | 

The 5 /herife hath power(by ſtatute)to examine euery chooſer * 8.H6.ca,7, 
da Knight for the Parliament, yponthe Enangelrfts;how much 
iemay diſpend by yeere. 

Thoſe that ſhall* go about to ſhippe ouer any woolles, "om 3 aaa 

ot other 


3# CA Apologieofcertaine Choy, 
other merchandiſes, the ſator of rhe Staple and Cutamer ſha 
make them take oath; that they ſhall not keepe Staple of thoſ 
merchandiſes on the other {ide the Sea. | 
t;r,Hq-a-33, * Likewiſe, he that ſhall ſhippe an horſe (to carry ouer Sea) 
muſt ſweare; thatat the time of ſhipping him, and at thar time 
he ſweareth;he is fully purpoſed not ro ſell him,but to hauehin 
for his vſe., 
By the ſtatute or awarde made at Kenelworth : all that had 

*51.H;,  Aoe(rnthatbehalfe) were appointed to® lweare vpon the holy Gyſ. 
pels of God; that they ſhould not take renengement ec, by occaſunef 
the commotion, | 

3 Seat.de flap. For the*value of merchandiſe brought in by ſtrangers gf they ham 

+7.E4-3.ca-6: wotletters of credence thereof, from their lordes or companies; thy 
are totake an oath, 

+ 23,Eli.ca6, The maiter,* owner, or ſhipper , ts to gine true information by by 
eath, concerning the burden of his ſhippe; to the intent the me. 
ney ont of enery tunne allotted to Doner hanen, may be receined, 

All-which oathes,though molt neceſſarie and equall;yetyou 
ſce, howe they may bring great dammage andlofle ynto the 
partie, 

: Nowe touching oathes appointed by ſtatutes that may tend 
andreach to makethe partie diſcouer euen matter crimmall or 
$$taur.deBxon. penallto him(ſelfe:By the 5ſtature of [nqui/ition vpon Coroners,tht 
ce mquiliione E9#i707s ſhallmakg all the Bailifes ſweare , that they ſhalwelland 
res.anno14 faithfully doe that which they ſpall hane in charge by the Kimg and 
> cp his Connſell, and that they ſhall conceale nothing of it. | 
- Their chargeis not onely of miſdemeanors,of {Frowers; but 
alſo of concealements ofmurders and felonies, and letting ſuch 
eſcape, &c. done (happely) in default of a whole towneſhip 
1n generall; and perhaps in defau't of the yery Bailifes particu* 
larty, who be {worne: and therefore crimmnallor penallto them 
yet-by vertue of their oathes not to be concealed. | 

« .8d.3.ftat.de - *'* CAMaiors and Bailtfes in enery port (where merchants and ups 

mona). be)ſhall take an oath of merchants and maiters of ſhippes going and 
rerarning ; that they ſnall not doe any fraude againſt that ordinance | 
(touching money) in any point. By which oath , ic ſeemerhthey 

* nor onely are to promiſe notto doe it (for they are to take tat 
their gong ) but alſo that they haue not done ic being agar 
He 5 ECAuie 


"utiz' proceedings in Canrtes Eccleſtaſticall, Ty 
becauſe they muſt take that oath alſo at their recwring. And 
this being concerning fraude notto haue bene committed, tou- 
cheth matter of difcouering a mans owne turpitude & offence; 
des the penaltie due tothe oftender, 
 Fabilior information bee put vpin any court of Recorde, a- 
ezinfta man , vpon the ſtatute of * Lineries and Retemers (be- * 8.Ed.4.ca.2. 
ing very cr1minall and penall to the offenders) after the' Infor- 
mer hath taken oathe, that his complaint is rightfull ( where by 
the way wee may ſee fome yſe in theſe courtes, of that inra- 
mention calumnie , which is required by the Cimilllawes, if it be 
demaunded by cither of the Ladies the defendant ſhall bee 
brought in, and put toanſwere to ſuch bill or billes , by fuch tn 
mation. eAnd the ſame Indges and enery of them in enery of 
the ſayde Comrts ſhall haue power in their ſenerall Inriſdiftions, to 
txamine all perſons defendants and enery of them , 2ppon ſuch 
information; and to iredge him or them connift or attainted, aſwell 
h ſuch examination, Fe. triall, as the caſe requireth after the dif< 
oretion of the [ndges, 
, Vpon * complaint by any tonching perinrie, and certified by a * 1.,H.7.cuxs, 
Inftice of Peace wnto the lorde Chancelonr : 1t was enacted in 
therime of King Henry the ſeuenth , that the partie complained 
of, might bee compelled to come afore the Chancelour and Treas 
fourer-of England,the chiefe Inflice of either Bench , and Clerks 
of the Rolles for the time being : and they had full power and au- 
theritie, by their drſcretion to examine him of all things inthe bill of 
complaint ; and by their diferetion , to puniſh ſuch , as:-by ex= 
amination ſhould bee found offendours , aſwell in perinrie , as tn 
aber offences viz. in maintenance jmbracerie,or corrsption in any 
Officer, c. | | 
Inthe ſayde Kings dayes, a fiatute was afterwarde made, 
antinſt Retemers; whereby * Inftices at their Seſrions of Peace, * 19.H.n.ea, 14. 
vere arthorized to examine all ſuch by their diſcretion , es they 
frild thinke to bee ſufpetted of any Reteinour : and their Certi= 
feate into the Kings Bench , againit any exammed and found 
| fentie, was againit ſuch as a connittion; and againit others, as 
# Inditement, x | 
'Theſame *Ratute alfo gweth authoritie to divers greatper- 9 Ibicem. 
ns; to examine defendants informed agdinſt for certain: offe "4 
Mu". I2 cs 
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ſes and breach of Statutes; as well by oath as otherwiſe, bythe 
diſcretion,and toadiudge,&c.. 
: zM7.a.., Likewiſe authoritieis giuen by *two ſeueral ſtatutes, vnto ce; 
21.H.8.c2.19% taine great officers of the kingdome, Lordes &c, to call ſuch gris 
5.Eliz.Ca.g, ; ; 
ors offenders (as there be named) wpor bull or information ; ay 
them, aud others (by their diſcretions, by whom the trueth may | 
knowen )to examine. 
That this examination is by 4 corporall oath taken, the cont 
nuall cuſtome in that honorable court of Starre. chamber obſe: 
ued, doeth ſhewe; for the breach of the ſayd ſtatutes is there x 
be puniſhed. And if examination were not 1o tobe taken for th 
parties owne oath; then coulde it not ſo bee vnderſtoode of ti 
witneſſes : For the word examine,is indifftererently yſed forthe! 
2 Brooke titex- All, And * Brogke in his Abridgement doth reftific , that exam 
amnonn3* zation{poken of inlawe, is vpox oathe. 
3 24,H.8,cas, If a*Vintener ſhall refuſe to ſell his wine in groſſe (without iu 
cauſe)wntoſuch as offereth him the ſet price thereof mn ready mone 
h: ſhall forfeite as much,as the price of the wine, Such wintener al 
may {at the diſcretion of any Officer there named) be put to affirn 
and depoſe vpon his badily oathgwhat, and howe much quantitie, a 
ſortes of wines hee ſhall hae; and whether bee keepeth them to ſell, 
retaile or in groſſe, and if after ſuch aſſrmance of intent to r 
taile; th:m , hee ſhall ſell any of chem in groſſe; hee forfentes the do 
ble value. BY Hoe tg | 1 
4 34,HL.8,ca.4. By a (tatute of + Bankrupts; the lordes there named, may 
relation to them gigen) call any perſon , ſufpetted to conceale ſi 
offenders goods aud may examine them by their oatbes , aud otbe 
wayes. (as #n diſcretion they fuall thinke meete) wpon. the ſpecialt 
certaintie,true declaration and knowledge of ſuch offenders go 
or debts,owing to him, Andaf he ſhewe not the whole trueth tobe a 
ter prooned by witneſſes, &c. then he for feiteth\ double the googs co 
; r3.Btiz,ca,7, cealed.ThelikeFauthority is allo giuen tocertaine Commiſſions 
to beappointed. (by vertueof alaterſtatute) torender an oat 
But in this later , the double .penaltie runnes againſthim; /f, 
ther hee doe not. vpon his oath diſcloſe the whole trazth., or ſb 
denie to ſweare. TREES 2c. 
5 5,El'z<a.r. * The oath of Supremacie or obedience is a neceſſarie oats 
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Partcf, proceedings inCourts Eccleſrafticall, 
tohaue it tendered vnto, Yet ifthe party carying a contrary per- 
ſxafion ſhall refule ir, it becomes yery criminall, and penallynto 
him. 

Such * as be ſuppoſed to be parties and prixy to the fraude, col- 
lyfon, and conn v edin conueyances by fugitiues ouerthe ſea, 
which fande,c5c. are there affirmed to be things deteſted and ab- 
lurred by allgood lawes ; may by Commiſſioners appointed , or bythe 
Barons of the Exchequer ; be examined wpon their corporall oathes; 
open and declare plainely the very trueth , to ſuch Interrogato-= 
ries , 4s ſpallbee miniſtred vnto them touching the premiſſes , and 
the circumſtances and dependances of the ſame : pon paine ( if they 
ſeal refuſe) to looſe ſuch a fine and fines for the ſarde contempt; as ſhall 
be aſſeſſed by ſuch, before whome ſuch examination ſhoulde be made, 
Iawhich (as in the other Statutes mentioned) it is euident; by 
how many wayes it may happen , that ſuch oathes ſhall rend to 


| the vrging of them to diſcouer matters criminall and perallto 


them{clues, that are appointed to take them . And the foure 
lftalledged, concerne oathes giuen; where neither bil, nor yer 
information-is preferred againſt the parties examined: andthere- 
foretobe tendered, more then ex mere officio. 

In matters that may induce dammage to him that ſweareth 
there be ſundrie examples at the Common lawe; one, ortwo 


Or 


1 13.Elir.ca.2, 


may ſuffice .. [f* a woman conertbaron ( being- to acknowledge a *'T,x5,t4.z,fol. 


ſme) it be dombted, whether ſhe be 21. yeeres of age or no, ſhe ſhall be #4 


examined pon her oathe. 


frete, the Plaintife was examined, where they were delinered , An 


Inan® atlion of detinue of goods ſuppoſed to be delinered in Fleet- 5P:3,Hen,s.z8, 


\obligation bare date inthe Countie of Lincolne , and a Scrinenerg *H-3.H,6.z0. 


ume was put toit that remainedin London; hereupon the Plamtife 
vu examined, where the obligation was made . Beſides the dam= 
magehereof; the circumſtances of this,might be ſuch;as might 
ke yroed him todiſcouer(perhaps)aforgerie. 
_ Itisza comms praGtiſe 1n this land,Nraitly to examzre perſons 
holden ſuſpected of fone crime or offence,and tovrge their an 
twers; or elſe the Afagiſtrate will and muſt ncedes holde them, 
greatly & violently to be ſulpeRed,8& litle leſle then convicted, 
Ianvnlikely perſon (but ſulpeRed at large) be found in aprimie 
farch;or tayed, as he paſſeth,and be brought before a [witice of 
I F qa peace 
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ned ofhis abilicic, courſe of life, trade, and place of abode ge, 
which may importe Rogaerie,that is both craminalland yer 
allo him, if he be ſuch an one in deede, and ſhall had Ia. 
ther toenducethe penaltie oflawe, then to Iye before God and 
lis Mag#trate? It to thisir be anſwered, that fuch examing:. 
on is without oath ; Ireplye, that this is butas it happeneth; by 
admit it ſo be, yet the marter is hereby nothin g holpen, For a 
to this purpole , of being vrged to dilcouer him ſelfe (which 
theſe men call accr/irg)in a matter eriminall & penall,it comes All 
ro one paſle : becauſe he muſt either holde his peace altogether, 
or conteſle the truth plainly:(both which may bring himtopu. 
niſhment)or elſe he iuſtlie, whereby he gricuouſly offendeth 
God,though notin ſo high degree(indeede)as in perinrie, never. 
thelefſe this bond of not ſaying vntruely before a Magiſrar 
mult needes be counted , a kinde of canſatine vrging ot a man 
(chart hath any conſcience) to diſcouer matter of crime againſt 
himſelfc,ifhe be guilticin deede,of char whichis asked ot him, 
Ifa Sherrfe, Stewarde of Liberties, Reee, Beadell of Strayes 2nd 
Wayues, rextgatherer,ſheepe- Reene, Baylife, Baylife of busbaxdr, 
or other accountant tothe Prince, or any great Lorde, be yrged 
by their eAzaitorr to gine vp their account vpon their oathes, 
as is viſually done : doethnot this (in cale they haue done neg. 
ligently,or decexfully)rend to bewray,or{if ye wil)accyſethem 


ſclues, in a matter 1gnominiou to themſelues,andin it ſelfecri- 
mninall ? 


The Treatiſourhimſclfe , though he bend moſt of his or4+ 


nance againſtthis point; yet when he had more exaRtly a little 
waded into ,and weyedrthe matter; ſeemeth but onely to finde 


fault with ſifting generally (by oath )of all mens thoughts,words and 


deedes, and eſpecrally (ſayth he in another place )in matters, of bft 
and death: which his 1flues ifhe will not waiue and relinquiſly 
there isnone (I thinke) in this Realme, that will impugne that 
his afſertion, either by colour of /awe, or by rigour ofpradliſe. 


For cuen at the common lawe, oathes in matters criminal and. 


penallco the parties , bee oftentimes neceſſarily to bee taken, 
when they are enioyned, For if * a man ſus an appeale of mut- 


der againſt another ; wha will bee tryed by bartaile, the af yu 
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peare or higher Officer: is he not ſtraitly therevpon tobe exami, 
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der that ts appealed ; muit (before the battaile ) holding his ad. 

wrſarie by the hand, ſolemnely ſweare thus : Heare this, you whome 

{lolde by the hand, who callyonr ſelfe by ſuch a name; I hane not 

felonionſly murdered your father, &c. ſo helpe mee God and all 
mts 


Of Oath: miniſtred at the Common lawe, tending tothe dif- 
coueric of matter criminal and penal to the partie himſelfe; I 
fndetheſe examples . One * ſworne of a Inrie , did after departe *M.14.Ed,z, 
his fellowes , In the meane time an other was ſworne in hy + 
wme. Bat when the firſt returned , hee was by the Tudges ex officio 
rumined , vpn his booke oathe ; whether hee had talked with the 
tefendant or beene in his company, ſmce he was ſworne , This (if he 
hadconfeſſedic)as itis an offence, fo had it beene very penall vn« 
whim , Nenertheleſſe for hs apparant fant of departure , hee was 
ammited and fined, 
 Inan aftion * of Formedon , the tenant of the land was ſuppoſed *T.y,11.4,fol,rg 
1 confeſſe the aft1on of the demandant by coin , and was thereupon 
examined by the [udges ; and the conin being thereby founae ; it was 
tereed there ſhould be no indgement and that he ſhould be puniſhed, 
htheir d:ſcretion, 

tA® woman brought an appeale fer the death of her huaband,but :Þ.gn.z., 
(uit was ſuppoſed) by another name then ſhe had in very deede © vp- 
awhich conin , ſhe ſhould haue beene fined , and thereupon ſhe was 
mined, 

A' Iarieafter they were gone together , were ſuppoſed to hane +8.z5,H.6.8 
mined a letter on the bebalfe of the defendant : which inlaw ts ſard (an: Aoridgems 
be a grienors fault , and it ts to be grienouſly fined : yet all the Iu- m-17, 
nirrwere thereupon examined vpontheir oathes, 

A Sherife returned, that certaine witneſſes , who ſhould hane ?M.35-H.6.u, 
qzeared, were dead : whereof it was deſired, he might be examined, 
keanſe the returne was razed,and two of the witneſſes were ſaideto 
rue, whereof one was then in the Hall, and had his remaining tm 
t*Coumrey. Whereupon the Sherife w.cexamined ,which Priſot 
aformed : and hee depoſed, that the returne was made by a Clearke, 
adncither by him, nor by his Vnder-ſherife:and that he knew two of 
Mevitneſſss were [ining, Now ifhe could not (with a good con- 

(ence) thus haue cleared himſelfe vpon his oathe ; had not 


ls crime of razwre and falſe returne , beene yeric jo 
an 
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64 Cn Apologie of certaine  Chay. 
. andſhamefull ynto him, being ſo direRly contrary to honeſte 
.and to his oath,taken arthe entrance into his office ? 
TH.ro-Ed.4.16, * Anditwas(atanother time )the opinion of the whole conrtiftly 
parties in a cauſe hadthen had a day in conrte;that they might hay 
examined them,tonching their coin andlewapratliſe, tending lod. 
feate another man,of his lawful a-lion, 
They haue a certaineculioine in Loxdoy, and tis allowedfyr 
*R-ooke tir.ley £00d by the Common lave of the Realme: * That if the defenday 
pager, nu-77- thinks the platntife haue made a falſe declaration m an aftun 
debt ; he may deſire to hane the plaintife ſworne to the trueth of 
declaration,and ſball hane it. If the plaintife ſweare,the defendami; 
condemned: andifthe plaintife refuſe, he is barred, And nuy ngt 
this delation of ſuch deciſorie oath,occaſion,and (canſatineh) wy: 
the plaintife (ſometimes) to diſcouer himſeltfe to haue demaun. 
dedadebtnotdue, which is dyboneftie and wninftice : or (pe. 
haps)induce him toperiurie, partly for filthie lucres ſake,& par- 
-ly that he may not ſeemeto haue diſhoneltly demaunded, wha 
was notdue vnto him? ifthen a priuate perſon, neuertheleſ 
may ſodeferrean oath, but in a priuate moncy matter : hoy 
much more may a magiitrate in a publiks crimethele doubtsand 
perils notwithſtanding ? EN 
And the like deciſorie oathes be not onely receiuedinthat Ci 
319,H,6,43- tiealone,bur alſo at the common /awe. For * when the defendant 
deſires, that the plaintife may be examined,or ſxorne, this peremp» 
torie to the plaintife in this point. and fo ts the wager of lawe, exyut- 
te defendentrs, > 
*44E1.3.4t% J[nauattionof*detinue brought againit a Deane, for a cheſt ſeal 
with certaine golde, filuer, and Charters in it,as being delinerediotu 
predeceſſonr; the Deane tendered his law{that is his oath)quodn 
Aetinet: and the opinion of the court was; that he ſhould hane it, Nov 
who ſeeth not, howe many wayes, this courſe may no lefle in- 
duce men ynto periuric ? For doeth not common experience 
reach vs, howereadily , for a trifling piece of gaine,tradeſme 
in buying and ſelling will ſweare falſely, or cls cautelouly, 
which is all one fault before God : yea when as no ſuch mat 
is required,or ex{peRedat their hands? therefore howe muci- 
more ftrongly may permrie bee feared , in a matter of goo 
weight; eſpecially when men by the yexation and ſute of thet 
aduerlaries 


ej proceeaings nCourtes Eceleſuſtical, #3 
duerfaries are whetted on,and where as, they hauing { a good 
while )ſoode in deniall; their credits amon ro res ire 
atherwiſe be called in queſtion , and ſeeme to be impayred? 
And yet this danger that periwie may perhaps enſue, is no ſuffi- 
dentreaſon to change the common /awe, inthis behalfe, Howe 
| then can moſtof the Treatiſonrs arguments holde ; which are 
chiefly grounded ypon perill of periarre; which (he faith) is 
likely a man will fall into, rather then haue his good name and 
' breſtie brought into queſtion,and hazarded? | 

. Ihauealſocredibly heard, that inthe time of that Reuerend 
ladge Dyer, the court of Common pleas, examined certaine by 
their corporal oathes, touching a very lewde platlayde by ſome 
of them: and the names of the dealers pro & contra, in that 
cauſe, were ( as I remember ) Gremill, Pyue, and Hockam,which 
being ſo found out, was condignely alſo puniſhed in ſome. of 
the offtendours, both by perpetuall i»famie, and with other 
puniſhment, 


CHAP. VI 


Wherein are conteyned anſweres to ſuch obieftions and reaſons, 
4s. bee made tr proofe of a contrarietie or repugnancie in 
theſe oathes, wnto the ſkatmtes, lawes, or Cuſtomes of this 
Realme; and a Replie to the Treatiſors anſweres , made 
wnto certaine obreftions, ſuppoſed likely to be made, in In- 
fiification of this kende of oath by the temporall lawer. 


N this LR I purpoſe ( God willing) to 
{ anſwere thoſe poynts, which by the Treatifonr 
t or Note-gatherer are brought,to perſwade;that 
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\ ſuch oath ( as here we handle) is eitherplaine- 
\J ly impugned,or cloſely contraryedby the lawes 
© temporal of this Realme, | 
- Vader this conſideration doe fall certaine bare affirmations 
about this matter ; their r7-aſos for this aſſertion, andtheir a= 
ſmeresro ſuch obieftions, as are by them ſuppoſed may be made, 
tt defenſe of this kinde of oath, | 
Among their bare affirm ations about this matter, I recken 
ſome things, which they imagineto be fayde or praQtiſed, by 
K Eccleſraſticall 


Eccleſiaſtical Courtes or perſons : and that which they af, - 
firme, the common lawe either holdeth or praQtiſeth on the ons 
fide; or els on the other fide forbeareth to putin vie, inthis 

behalfe. | 
To the poynt of pratÞ;ſe by perſons and Courtes Eccle 

call; are x 3 thoſe the Treatiſowrs imputations; whereby he 
ſurmiſeth generall oatbes , forall a mans thoughts, wordes, 
and workes , to bee miniſtred by them : and that vpor the Fe. 

cleſiaſticall Indges onely icalouſie and ſuſpition , without any other 
lawfall inducement precedent . Likewiſe that it is tendered in 
matters tending to lofſe of life or of limme. All which I haue 
elſe-where ſhewed, to bee very vatrue, and ſlanderous, Hither 
alſo is to be reduced another ſpeech of the Treatiſours; for 
whereasthe defenders of this oath doe affirine it, as it is praQti- 
ſed(bur not in ſuch a catholike or vninerſallmaner,as he ſporteth 
bimſelfe at) tobe warranted by the temporall lawes: he ſaith; tha 
this is a foule ſclander both to our lawes, and to the Inflice of on 
land, | 
The trueth or falſchoode of which his fowle ſaying, will 
appeare; ypon perufall of the next precedent,of this,and ofthe 
next Chapters following. And ſo will alſo theſe other his ſpec 
ches to like purpoſe, viz. where hee calleth it, ax alien 26; 
tofore entrnuded , as a troubleſome pheſt into the houſe of our com« 
on wealth, And where he ſaith,that as Sir William Thorpe by bi 
corrupt dealing, ſo much as m him lay had broken the oath whichthe 
king ts bound to keepe towards his people : ſo the eccleſiaſtical Tndge: 
prattiſing in their Courts and tribunal ſcates, the ſelfe ſame wiv 
and unlawful maner of proceedings, again#t the kings people;coults 
wot eſcape the ſenere ſentence of lawe,pronouncing them offenſine but- 
chers, and violatours of theking, and ininrious dealers agaynſt hi 
Regalitie, crowne,and kingdome; and ſo conſequently, 0, a Pre- 

munire. | 

 Butfor anyteſtimonie of this corrupt dealing of Sir Willan 
Thorpes ( which here hee ſpeaketh of ) or of his brealing of the 
kings oath, and ſo ſenere ſentence of lave paſſed in that reſpeR 
againſt his batcherie and wiolation of rhe kings Regalitie Kc, 

though I have ſought for it, yet can I not fiade; neither doththe = 
Treatiſom 


Yip proceedingsIn Courts Eetleafticall, v5 
THaiſonr giue vs any direftion for it, His'meaning herein 
wr h couered withſlye wordes ) is ealie to bee diſcerned, 
rough his vizard, For if the oath were made by the king 
ogely, how couldit bee broken by Thorpe, andthe king bee yn- 
bameable ? for no man is ſimplie bound (by oath) co performe 
other mens integrities\, and ſeeing hee chargeth eccleſiaſtical 
ulges, with the ſelfe ſame wninſt and unlavfull maner of procee= 
bp : though his concluſion ( drawen from the likeneſle be- 
wixt theſe caſes) be onely this, vide/icet, that they are thereby 
fallen into Premmnire : yet his very meaning, and what conclu/i= 
# was by him meant to haue followed thereon, by the former 
part of the compariſon, is made apparant, videlicer, a couert, 
dſloyall, and moſt Iewde charge; as if ſome now had no lefle 
token the oarh whichthey haue taken, howbeit procured or 
induced thereunto, by Iudges and Conrtes ccolefiaflical » Butif 
ſuch Eccleſiaſtical! Iudges hauc neither indeuoured any ſuch 
reach ; neither yet theirprafrſe of the oathe by him here con= 
d&mned, bee impugned by any /ave; then can it not bee auoi- 
&d, but that the Treatiſoxr a yery deede) had ſuch an yn- 
ba and flaunderous purpoſe andreach, in-his words afore- 
Tothe ſecond degree of their bare affirmations, ſuch ſpea- 
ches of Temporall Courts prattsſe, or forbearing to prafliſe(astheſe 
plowing bee) doe belong, videlicet, that ſuch a generalloathe or 
"x ot of ficio, was nener offered nor taken; for you may per- 
ceiue, he is not reſolued throughly ; whether of theſe two hee 
tadbeſt infiſt ypon, or take for his iflue : And that, the common 
lavecbane ener reiefted and impugned it. Likewiſe, that it was 
eter put in re by any Cinill Magiſtrate of the land, but as it is cor- 
mpth crept m amongſt other abuſes, by the ſmiſter prattiſes and pre- 
lmſes of the Ronnſh Prelates and Clergie-men. which afſeuerati- 
0, a5ir is(in that part) yoyd of all ikelyhood, where it is furmi- 
edthatthe praftiſes & pretenſes of Clergie-men, did firſt ſhoulder 
tis oath into Cimillor Temporal Courts : ſo is it yet, an implied 
ind of confeſſion; that it 1s not ſuch ar Alien to the Cinillpollicie 
ifthe Realme,nor by it wholie reieed & impugned,as in his tre4< 
lſehe beareth vs Rrangelic in hand, Beſides that,ſuch implication 
bllat repmprrant & contradiftorie,to 5 Note-gatherer;who write thy 
K 2 that 
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thatit wa; nenerwſed here to mak men accuſe themſelues + fg 
chis accuſing he meancth giuing of oaths to defendanes,touchin 
diſcouerie of ſome their owne offences, Laſtly, that where 
of life, libertie, or good name may enſue; the Common law hath fr. 
borne oathes. As for loſl; of life, itis yeelded tobetruewhich 
he here ſaith : but not ſo, for the other two. for the Starre-chay, 
ber (being a Temporal or C:uill Court) impoſeth oathes, where 
both infamie may and docth follow for puniſhment; and where 
Lbertie is reſtrained molt often by impriſonment, and ſometimes 
alſo by banihment. 

Vnto the other head of their bare affirmations, which is, what 
the Common /awe holdeth,in this behalfe: ſuch of their ſpeaches 
as theſe following, doe appertaine, videlicet, ro grme oath (they 
meane tothe defendants) in canſes of life and death, is contrary 
to the Inflice of the lanae. This,albcir, it no way impugne any 
practiſe Eccleſraticall : yetis it flat repugnant to the Note-ga- 
therers aſſertion, ſpoken yato in the * ſecond part. Agayne,tha 
the Common lawes hane not appoynted an oath to bee wſed, fo Accor. 
ding to the right inſtitution thereof : and that un canſes capitalloreris 
minall, theſe lawes netther vrge by oath, nor force by torment athng 
mo#t cruell and barbarows, and theretore agaynlſt torturing, he ul- 
leageth maſter Forteſcxe in his booke De laudibue legum Angle, 
Itis wholie beſides my purpoſeeither toauow or diſauow here, | 
the courſe of finding out rrueth by zortare; yet much might on 
both ſides (probablic) bee ſayd therein, both by reaſon, andallo 
by graue authoritie, 

That the defendants oath in cauſes capital; neither is yied 
nor allowed by the lawes ofthis Realme, Idoe yeeld vnto him, 
as afore I haue ſayd; but for tortare, let me neuertheleſſe put him 
in minde,that it may perhaps be thought of very hard,to haueit 
thus affirmed; that the :orearing of ſuppoſed Capitalloffenders, 
not only vied in Campes, but alſo (within the Jarches & prit- 
cipalitie of Wales) euen in time of peace, well warranted by her 
Maieities inſtruftions, and by At of Parliament, & inthe Tower 
of London for matters of treaſon: ſhould all of them be accounted 
abſolutely contrary to /awe; or (which is more) to bee courſe-moþ 
cruell and barbarous, 

The other poyatthereof,whichis of not yrging a defendant 


by 
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byoathe in atiy cauſe criminal; isthe mainepoint here traverſed 
hetyixr vs; and therefore may nat be cariedthus away byhim, 
jr petitioners principy, without ſome ſound reaſon, 

Alltheſe aforelayde ſpeaches I doe muſter among their 
ke affrmations ; and haue the longer ſtoode ypon them, be= 
cauſe themſelues doe not ſo much as affaie or vndertake to 
xooue molt of thE,by any colourable argument or authoritie x 
&for that the reaſons, which they tacke'on,vnto ſome of them, 
be not hang together by any conſequence ; and for that diuers 
ofthem might bee granted, without any detriment tothe cauſe 
which wee defend. for they be but vo/untarie ſpeaches, letlip 
arandome , this therefore commeth ynderhis miſtaking of the 
meiſſue, yet they be ſuch,as ſeemed not ynmeete to bec men- 
tioned; leaſt (if the eFuthor of them doe happilic holde then 
far found reaſons) hee ſhould complaine to haue a piece of 
wrong offered vntohim, for that all his booke was not ſpoken 
mto,and anſwered. | 

Next doe follow thoſe their reaſons to be diſcuſſed, which 
ie take from the /awes of this Realme, and firſt concerning 
uch ofrhem,as be made out of Statutes; and afterward we will 
come to their booke caſes, That which hee ſpeaketh of CMag- 
uchartaalbeit he handle itlaſt,yer for the ancienrie, ſcemeth to 


F &ferve the firſt ranke, he auoucheth no particular part thereof: 


uttaking (as graunted) a contrarietie (belike in his opinion) 
tottraucrſable, to be betwixt proceeding by this oath, and the 
aydStatute; he onely (in high wordes) telleth vs, of a moſt infF 
wſeof Anathematizing, lated by the Biſhops then,againit all wilfwll 
fingers of that Charter, If I ſhould gefſe what poynt thereof 
tis, which hee intendeth to bee ſo contrary to theſe oathes ; I 
would take the nineteenth chapter thereof (if any) to bee meant: 
oth becauſe putting toan oathe is there mentioned; and forthat 
[have heard it (to like purpoſe) alleaged by ſome other, How- 
eitthe Treatiſour hauing farre better infight (as ſeemeth) in 
awe, then hee that ſo alleaged it; thought good to skippe ir 
wer, without all allegation; for feare it would not ſo wel helpe 


lixturne, The wordes are theſe, videlicet, No* Bailffe ſhall from * Magna charta, 


Kxcefoorth put any max to his open lawe, nor 10 an =" won his 
KR 3 owne 


Ccal3, 


ye ".. Op Apologie of cerruine  * chap 
owne bare ſaying ; without fanthfallwitneſſes, brought in foz's, 
ſame, 1 ns Sole, that theſe wordes' are love hog 
obſcure and darke for mee to ynderftand, whatis Poſhninel uit 

reciſelie meant by them. and ſo much therather, becauſe] 
(58a not the vſage afore that time; which(thereby) was ment 
to be remedied: except I ſhould conieQure, that the bare ſg. 
ing (there) ſpoken of, is to bee referred tothe man,thartakeh 
the oath,and not tothe Bailife : and then would it ſeeme toe. 
ſtabliſh that praiſe, which is vſed in waging of lawe withtwo 
or more witneſſes or handes, concurring with his oath that ſwea: 
reth, 


Howſoeuer it be (in verie deed) tobe vnderſtood; itis ea: 


fie inough to gather, what can not be meant by it . Firſt there. 
fore, it cannot any way be extendedto proceedings and courtes 


Eccleſiafticall, for whatſoeuer is in that Statmte graunted, after 


confirmation of the Churches liberties (except it bee otherwiſe 
py expreſſed) is referred ro Conrtes and matters Temporal 


etweene which and cauſes eccleſiafticall ( as is noted afore) - 


there was made both in thoſe times,and alſo long after; a plaine 
ſeuerance and diftin&ion, in the groundes of their ſeuerall'au- 
thorities, and #7+ſd5ons. fo that the one was called rhe Kin 
Coxrt, and the other a Spirituall, or Court Chriftian, and there- 
fore as nothing wasin that Charter anewe / Pars but confi 
med onely, vnto the Church of England: 1o isittobe iudgedon 
all handes, that the ki»g would not make lawes there, to re- 
ftraine the courſes of proceeding eccle/iaſticall; becauſe it could 


not be without diſanulling and reuoking of that which imme- 


diately afore (cuen by the ſame ee) hee had firſt of all confi 
med vnto them, | 
Secondly, a Bailife onely,isthere mentioned, which ſhould 
put or not put a man to his oath; which cannot well and properlic 
be vnderſtoodofany, bur of ſome officer temporall, 
Thirdly,theſe wordes are no way appliable, to the praQiiſe of 
courtes eccleſiaſticall: for albcitynder the name of Baihfe an Or- 


dinarie might be vnderſtood (which were very haiſh, inſomuch' 


asa Bailife is but a Reene of a Baile or Libercie) yet isirnot hob 
den by any lawe eccleſiaſtical; that vpon an Ordinaries - bare 
ags 
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35 Proceedings in Courts Ecclefiaſticall, Fr 
ſying ; whether he haue witneſſes after to bee produced or not; 
aman may bee put to an oath, for there muſt bee ſome better 
gatter of inducement, to open way to the engririe, where- 
oa the oath enſueth, | 

. Laſtly, this ſtature will rather hurt, thenhelpe forward theſe 
nens purpoſes, if an Ordinarie might here be vnderſtood by a 

, becauſe (if I conceiue the matter aright ) by this is im= 
ed; that ſoan Ordmarie be able to bring in good witneſſes; 
maythen 2p9r his bare ſaying put a man to his open lawe, or to 

oath, But hereupon would tollowe, that Criminallproſecution 
nithout 4#7y 4cc#ſer or other partie, and ſoex officio mero; yea 
1nd without any preſentment coo , may bee lawfully admicred: 
and(which is moſt to our preſent purpoſe in handling ) that 
11 ogth.( in ſuch caſe ) by him may bee impoied, in any mat= 
tr alwell Criminallas other, For heere is no diſtinCtion made 
of any one kinde of cauſe from another , and they which 
aledge it, doe bring it to impugne proceeding by the defen- 
ants 04th, againſt crimes, 

. The allegation of the Treatiſow out of the Natute of 
Mearlebridge or Marleborough falleth next in time to bee_ 
anfidered : the whole wordes * whereof are theſe : none from 
bnicefoorth may diftreyne his freeholders, to anſwere for their free 
ldes, nor for any thing touching their freeholde, without the kings 
wit: nor ſhall canſe Eu freeholders to ſweare againſt their willes, 
for vo man may doe that , without the kings commannadement. But 
lie Treatiſorr leaueth our the fuſt part which ſheweth , howe 
tteſecond that he alledgeth, is to be vnderſtoode. And becauſe 
(like the lapwing with her dinerting cries) hee would-leade vs 
further and further from the marter ( herein) chiefly to be re- 
pected: or for that he thought wee would make ſome aduan- 
age hereof; he ſaith, that the kergs commanndement importeth 
trethus much, viz. according to the law & Inſtice of this Realme; 
nd forthis quoteth a booke thus : 2.R. ze 

The booke he meancth (as I geſle) isin*cheſe words: where- A 


ſever amar for offence,uſtriſion or otherwiſe ts tomake fine or re- . 


emption,all the Inſtices agreed, that thoſe Inſtices before whome he 
Ws committed , &c. ſhonld take ſmetie and pledges for the fine, 
Fr,and after by their diſcretion they ſhowld afſeſſe the fine , and 
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wot the king in bis chamber; nor otherwiſe before him; but by bi 
Inſtices, and ſo ts the kings will ( in ſtatute ) tobe tahen;vix, 
his Inſtices and his lawe,which to ſay,in effett i allone &c,\Whee 
you ſee, that the booke ſpeaking of [uittces ( viz, the menhe. 
fore whomethe conuition was made) he referreth this to the 
Taſtice of the land. | 
But choughit be neither off nor on, to our Principallpy. 
ole; neuertheleſle it ſeemeth, this þooke is nor truely applied 
by him vntothis ſtatute : and that by the kings commanndement 
in the ſtatute; the kings writ is to be vnderſtood, ( asin thefirf 
part of that fatmte is plainely expreſſed) rather then any deter. 
mination or A# of his [uſtices of the Bench, 

Touching the ſtatuteir ſelfe; the wordes doe cuidently ſhey, 
thatneither oath in cauſe cr-minall, nor any Comurt Eccleſiaſtical 
is thereby meant. there is onely forbidden, that /ords of manor 
ſhall not inforce-their Freeholders that holde lande of them, 
whc:ther it be by aiſfreſſe or oathes, to anſwere in their Courte 
baron,touching the eltates they haue in their landes, becauſe 
neither the /ordes owne cowrts ( in ſuch acaſe ) be competent o& 
indifferent, for feare of ynlawfull euiftion; nor the goodneſſ 
or weakeneſle of the ſtates men holde, are meeteto befiſhed 
out by their owne oathes-in ſatisfaRtion of their lordes greedi 
neſſe, to haue their lands: except the ng by his writ ſhallſoe- 
- ſpecially command, And yet hereby wee ee, the ſtatuteleaueth 

it at large at the kizgs pleaſure, to warrant euen this courſe: and 
therefore this is not fimply vxinſt, but inconucnient onely, for 
hords foto vrge their tenants, | 

He alledgeth further ( againſttheſe oathes)) a ſtatute (as het 
faith) made 43.Ed. 3.ca.9. that no man be put to anſwere with 
preſentment before Inſtice,or matter of Record, or by due proces," 
by writ originall after the ancient lawes of this land, 

But I doe findeno ſuch ſtatute citherin that yeere, orinn 
other like number of Chaprer, of that king : and that Pri 
ment which he voucheth, hath not ſo many Chapters, But 2& 
mitting it, what is this to proue an ynlawfulneſſe of oathes mk 
niſtred ynto defendants in matters criminall, whereof there 
no ſhadowe of mention? it rather ſpeaketh of matters thi 


ought to goec afore proceedings criminal at the commonioe 
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aad what makes this'againtt Comrts Eceleſig/ticall?.woulde hee, 


kauechem to proceede in the {clfe ſame'maner ,. that commer 
lwtcourts doe? hee might alwellexaRt of them, [ndiftments, 
andafterward rryals by Inries of twelue., and yet. Eccleſiafticall 
courts put none to an{were,but ypon moe then one of theſe, or 
atleaſt that which is equiualent atthat lawe , vnto theſe at the 
common lawe, For firlt, courts Ecclefiaitical haue great vſe of 
preſentments and complaints or denunciations before the partic be 
called to anſwere; as is ſhewedin the ſecond part. Thenthe de- 
fendant is not called neither, but by dze proceſſe; as by /etters 
miſiue,or by attachment in Courtes of Commiſſion; & by Prima= 
recitation, in Ordinarie Coprtes : which haue a correſpondence 
ynto 0rigenall writs at the comon law, Sothat of foure matters, 
wherof ſome one or other of them is thereby required; three 


kk. 


of them be vſed in Eccleſiaſticall proceedings againſt crymes, 


His next proofe (of this kinde) coming to be diſcuſled,is out 


of the*preamble of a ſtatute of king Henry y 8, whichpreamble * 25 H.3.copag 


(for breuitie ſake ) he omitteth : yet hee omitteth notto gather 
therefrom,that which was neuer ſcattered, viz.ſowe ſee (ſaith he) 
that onder cloked and conert termes ( of Canonicall ſanttions,niz. 
ved in the ſtatute 2. H,4,) the clergie men wſurped (vninith) 
Wwiſaiftion oner the people niniſtring vnto them captions and ſnar= 
lug Interrogatories : and ( as'tt ſhould ſeeme by hiſtories )'vpon oath, 
rtrary to the true meaning of the lawe and lawe-makers , and 4- 
ganft the right order of Inſtice and all good equitie : impugning 
thereby the royallprerogatine, the imperiall Crowne , the Princely 
ſeepter Jawes, and policie of this kingdome: for which cauſe he ſaith 
was repealed; Theſe be imputations of great- and high mat- 
ters; which he auowcheth to be by ſuch oath impugned , which 
though he ſay we ſee by that preamble (though indeede hee 
would not let vs ſce it) yet when all is caſt vp, his proofes are no 
more but thus, viz. as it ſhould ſeeme; but how much hereof may 
(intrueth ) thence be ſeexe either plainely,or by any ſeeming; T 
rouldthe cleareſt ſightedof that opinion,would take the paines 
to peruſe; that hee may withall diſcerne, with what vpright 
nindesand finceritie , ſome of his chicfe complices doe write 
df this marrer, 


 Forthe very true and onely cauſes of repeale of the row, 
—- L " 


az ' 48 Apolorie of certaine. - | 
wot the king in bis chamber; nor otherwiſe before hins; but by ty 
Inſtices. and ſo ts the kings will ( in ſtatute ) tobe takengviz, by 
his Inſftices and his lawe,which to ſay,in effett ts all one &c,Where 
you ſee, that the booke ſpeaking of 1u#trces ( viz, the menhe. 
fore whomethe conuiction was made) he referreth thisto the 
Tuſtice of the land. 
Butchough it be neither off nor on, to our Principall pur. 
ole; neuertheleſle it ſeemeth, this booke is nor truely applied 
by him yntothis ſtatute : and that by the kings comm 
in the ſtatute; the kings writ is to be vnderſtood, ( asinthefirf 
part of that fatzte is plainely expreſled ) rather then any deter. 
mination or Af of his [uſtices of the Bench, 

Touching the ſtatuteit ſelfe; the wordes doe euidently ſhey, 
thatneither oath in cauſe crmminall, nor any Cort Eccleſiaſtical 
is thereby mean. there is onely forbidden, that /ords of manon 
ſhall not inforce-their Freeholders that holde lande of them, 
whcther it be by diſtreſſe or oathes, to anſwere in their Conrte 
baron, touching the eſtates they haue in their landes, becauſe 
neither the /ordes owne comrts ( in ſuch acaſe) be competent or 
indifferent, for feare of ynlawfull euiCtion; nor the goodneſſe 
or weakeneſle of the ſtates men holde, are meeteto be fiſhed 
out by their owne oathes-in fatisfaCtion of their lordes greed 
neſſe, to haue their lands: except the og by his writ ſhallſoe- 
ſpecially command, And yethereby wee lee, the ſtatuteleaucth 
it at large atthe kings pleaſure, to warrant euen this courſe: and 
therefore this is not fimply vxinft, but inconucnient onely, for 
hords foto vrege their tenants. | 


w_ 


He alledgeth further (againſttheſe oathes) a ſtatute (as het 
faith) made 43.Ed. 3.ca.g. that no man be put to anſwere with 
preſentment before Iuſtice,or matter of Record, or by due proces," | 
by writ originallafter the ancient lawes of this land, 

But I doe finde no ſuch ſtatute either in that yeere, orin ny 
other like number of Chaprer, of that king : and that Park 
ment whichhe youcheth, hath not ſo many Chapters, But & 
mitting it, what is this to proue an ynlawfulneſle of oathes mk 
niſtred ynto defendants in matters criminall, whereof there 
no ſhadowe of mention? it rather ſpeaketh of matters that 


ought to goc afore proceedings criminal at the conmenten | 


pj proceedings inConrts Ectleſtatticall, 3g. 
adwhat makes this againtt Courts Eccleſiaſticall?.woulde hee 
kuechem to proceede in the {elfe ſame'manier, that commer 
lwicourts doe?. hee might aſwellexaR of them, [ndifiments, 
 udafterward rryals by Inries of twelue. and yet, EccleſiaFticall 
courts put none to an{were,but ypon moe then one of theſe, or 
atleaſt that which is equiualent atthat lawe , vnto theſe at the 
mon lawe. For firlt, courts Ecclefiaitical haue great vſe of 
feſentrments and complaints or denunciations before the partic be 
alled to anſwere; as is ſhewedin the ſecond part. Thenthe de- 
kndant is not called neither, but by dze proceſſe; as by /etters 
niſive,or by attachment in Courtes of Commiſſion; & by Prima- 
necitation, in Ordinarie Courtes: which hauc a correſpondence 
jnto origmall writs at the comon law, Sothat of foure matters, 
Geof Tome one or other of them is thereby required; three 
ef them be vſed in Eccleſiaſticall proceedings againſt crymes, 

His next proofe (of this kinde) coming to be diſcufled,is out 
of the*preamble of a ſtatute of king Henry y 8. which preamble * 25H8.copag 
(fr breuitie ſake ) he omitteth : yet hee omitteth notto gather 
therefrom,that which was neuer ſcattered, viz.ſowe ſee (faith he) 
that oder cloked and conert termes ( of Canonicall ſanthions,niz., 
wed in the ſtatute 2. H, 4.) the clergie men vſurped ( vninith) 
wiſdiftion oner the people minſtring vnto them captions and ſnar= 
by Interrogatories : and ( as'tt ſhould ſeeme by hiſtories )vpon oath, 
tntrary to the true meaning of the lawe and lawe-makers , and a- 
fenft the right order of Inſtice and all good equitie : impugning 
hereby the royallprerogatine, the imperiall Crowne , the Princelty 
ſetter [awes, and policie of this kingdome: for which cauſe he ſaith 
twas repealed, Theſe be impatations of great- and high mat- 
ters; which he auowcheth to be by ſuch oath impugned , which 
tough he ſay we ſee by that preamble (though indeede hee 
would not let vs ſce it) yet when all is caſt vp, his proofes are no 
more but thus, viz. as it ſhould ſeeme; but how much hereof may 
intrueth ) thence be ſeexe either plainely,or by any ſceming;T 
rould the cleareſt ſightedof that opinion,would take the paines 
to peruſe; that hee may withall diſcerne, with what vpright 
nindes and finceritic , ſome of his chicfe complices doe write 
df this inarrer, 


 Forthe very true and onely cauſes of repeale of the none, 
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of herefee, 2.H,4. by the preamble of the faide Natute 25,H.8, 
My likewiſe As itſelfe repeated) arc aff on 
be theſe,viz,the not declaringtherebywhat ſhould be berejie, . The 
terme of Canonical ſanttions,and other termes thereof, ſo general, 
that the beſt learned conldt ſearſe anode the danger of berefie, i 
be ſnould bee examined vpon captions [nterrogatories : the unreg. 
fonableneſſe of being 'put toloſſe'of life &c. vpon ſaſpition, and 
without accuſation or preſentment: whereas for treaſon it my 
bee wpon preſentment, verdift, confeſſion, or proces of ontlawrie: 
and,for that ſpeaking or dving againſt the Canons &c, of Paper 
( being but humaine, yea, and many of them contrarie to the 
kings Prerogatine Royall ) is by th: ſayde Canons, made tobe 
hereſie. (o that there is not one word mentioning, much leſſe 
tending to the condemnation of mini*ring oath; no not ( 
much as in the crime of herefie, which is capital ; nor yet, 
any of the other great thunderclaps which the 7 reatiſorr pre. 
tendeth he ſawe or heard of in that Preamble, apainlt oatherix 
ſome criminal cauſes. Fine tige;s! [66,2241 59200 
| To this purpoſe he woulde haue vs further note,that the fu 
tute of ſixe eArticles doth not enaft nor allowe, but that it ſeemeth 
rather to &;ſallowe, and reiett theſe oathes. Why Sir,it ſpeaketh 
not of them at all : and can you therefore gather , that i 
doth not allowe, 'but rather diſallowe them? you might ſo reaſon 
_ them-, from all the ſtatutes that cuer were made tou-= 
ching any different matter whatſocuer, But ( ſay you) #t ſee+ 
meth rather to diſallowe them: is not this ſeeming a ſound dr 
monſtratine argument, to ouerthrowe a courſe ſo long and(o 
manifoldly- vied , and that inthe courts: of both ſortes ?:; but 
why doth it ſo ſeeme ?. forſooth, becauſe the king i by that fits 
ente authoriſed to direftt Commiſſions to Ordinaries and others, to 
rake information and accuſationby the oathes of two ſufficient pero 
ſons at the leaFt, or by verditt of twelue men. What then? theres 
fore the examination of the partie ypon his owne oath (whe 
he is foundout ) becauſe it is omitted, is diſallowed? Though 
this looſe reaſon ſhould followe;' yet none: oath ſhould there- 
by bee touched , other then miniſtred, in matters of hereſe, 
But if. he might reaſon thus : becauſe thoſe Commiſſioners might 
beginne = grounde: their proceedings done by wat 
, pec 
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dial erguirie in prozeſſu panitine; wpon fuch niformiation; nes 
a NN virdie gr Tells they Kone not proceede after, 
ward, according to any courſe ofthe lawe ecrleſiaFticall : thehh 
might he as well alſo argue, thatthey mighr.not deale'ypon ati 
beretiqnes owne voluntarie confeſſion . for confeſſionis no more 
nientioned in that Szaruregthen the defendants oath is. But what 
if that Statute had cxpreſſely diſallowed that oathe, is it nor 
nowe repealed? and is it woorthie to bee alleaged, ſeeing hee 
eſe-where chargeth it,to be A bloudie and crnell Statute? 1 per- 
ceige it is yerie looſe and badde tuffe, which hee will-not take 
holde of; where hee may haue but as much as-a' ſhadowe or 
oimpſe ofany thing to his $14, » Mayit wredrrey, 6 that 
@ny man of iudgement can bee (in deede) ignorant; but that 
ſuch ſharpe and pregnant conelu/fons, as throughout his whole 
Treatiſe he inferreth; cannot (poſſiblie) be grounded ypon {6 
keble and vnconſequent premiſes ? yet. hee fticketh not 'ypori 
theſe yn aforeſayd, cuen as if hee tobke them for good 
ind ſound arguments ; as 4 well-willer of Ordinaries,to diſſmade 
them from further prattiſe of ſuch oathe ; leaft they bee fonnd there« 
h, not onely impugners of the Roiall Prerogatine but diſcredited faur- 
ther bythe breach of therr owne oathes, &. tothe Q ncenes ſupre- 
Baie, © AINLED \o DAG WHAT 
© Neuertheleſle, leaſt Ibe miſtaken by any, itis tobe remem- 
dred,that he (Commonlic)limiteth all his hore conclufions with 
ſome warie wordes of reſtraint,as theſe, videlicer, ſuch oaths,and 
fb like, ec. alwayes conueying vnder them, a reference ynto 
feveralloathes, according to his firſt vntrue ifſiie. ;Wellthis hels 
peth his cauſe neuer a deale, for ifnone of hisreaſons brought; 
deſomuch as vuerthrow thoſe vnreaſonable oathes (which are 
bynoman defended) howe much lefle can they touche thoſe 
pticalar oathes to matter in faR onely,that we doereaſon and 
neate of ?  NASTORE SDL os mo 
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* The reaſons whichhe ſetteth downe as takenfromithe.Rex 
ports of the common law, doe now follow. which-are partly by 
promdin o ſome exampler,hovy oaths be there vied: & patrly 
wouching ſome caſes,ſeeming ynto him\to.inferre a codem> 
ltion of defendants oaths,inany cauſes ING he come 


Ft i Apologieoftertaine”  Chay, 
tothe firſtoftheſerivo, there bee ſundry concluſions propoun. 
ded byhim: for proofe whereof,all his 7eports out of the Commun 
lawebelaied downe. Firſt, that he may (as he ſaieth) dehner ow 
lawes & Inuſtice of onr land from ſo foule a ſlander ; as that they ſhould 
bee ſayde to allowe of ſuch Catholique oathes ; Next,to aſſure others 
(like as himſelfe is ſure) that ſuch 4 _ oathe, of ſuch libe ex 
officio was neuer offered by any Magiſtrate, nor taken by any ſub. 
te, by anthoritie of the common lawe. Thirdly, that the Common 
lawes hane not wy 095 oynted an oath to bee wſed, otherwiſe 
then according to the right inſtitution thereof, and the godlyrmles be. 
fore(by him) remembred: What thoſe rules are, I haue noted 
inthe Epifile to the Reader, Nowe if by theſe wordes, videhcet, 


(ſuch like ex officio) he meane onely ſuch generall oathes, as aforgy 


he had (vntruely) imputed to Ecclefiatticall courtes; then will 
I not trauerſe any of theſe concluſions, whether the oath ſhall 
be miniſtred vpon the [udges office onely, or at a parties inſtance, 
Yetypon view of his p_ for them, which ſhall followe; ] 
would the Reader might be pleaſed to conſider; whether Thad 
notiuſt cauſe to put them downe for bare affirmations vnaccom- 
panied (in trueth) with any reaſon. Fourthly,thoſe booke caſes 
are brought, toſhewe; that the common lawes, yea the commer 


wealth it ſelfe hath ener reiefled, and impugned this maner of ſath 


ring, whereof wee nowe intreate, a5 athing vnlawfull,and iniuriou: 
But this laſt wee may not ſo eaflic ws þ ynto him, without be- 
traying thetrueth; as we yet (verily) take the matter, 

The examples then which hee bringeth in proofe of thoſe 
concluſions, and withall to ſhew how oathes bee miniſtred at 
the Common lawe, are of witneſſes depoſing betwixt Prince and ſu- 
ieft, or betwixt ſubieft and ſubieft : of defendants waging their lave 
in perſonall aftions, with two other ſmearing with them : which wu 
ger is nexer admitted, where there is witneſſe (though but one) 
matter of recorde, or the parties owne hand writmg : of a tenantis 
real attion waging his lawe of non ſummons, far ſafegarde of 
lande , as haning none other way to reliene bimſelfe agaynſt the 
falſe returne of the Shiriffe : Of examining the garniſboars, tt- 
turned. (when the plaintife reconereth in a Scire facias by defi) 
wpox. 48 atHon'of dereipt , brought by the defendant agaynit i 
'Chiriffe : andof a Tenant in a Precipe of land, caſting an wy 
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ON Kings ſernice pvhere the Eſſoigner ſhall ſweare,that it is no fas« I; 
excuſes if 
Out of theſe being graunted ynto him, Itruſt neither hee, x 
nor any m_ inthe world, ſhall be able cuer to drawe any | 
ſound reaſon ſo much as agaynſt thoſe generalland Catholique - iN 
athes,with which (throughout) hee chargeth Eccle/iaſticall {4 
Courtes, howbeit very vniuſtly, but much lefſe agaynſt thoſe il 
iall oathes of defendants in ſome criminall cauſe, whereofwee ; 
hereintreate, for the reaſon from theſe,muſt thus of neceſlitie 
begathered : theſe oathes are vſed, and are lawfull, therefore the v/e 
ef vaths in any other ſort gs unlawfull, 
Therefore to prefle vs yet further by ſome examples out of th 
ghatlawe, hee faieth : [t hath wholy forborne to miniſter oathes in 4 
riminali cauſes , for that in wiſedome it was foreſeene ( by reaſon , | 
of mans frailetie) what danger of perinrie a man was likelie to fall Fi 
into for ſafegard of his life, for preſernation of his libertie, credite, 
imation, [8 
| The great preſumption and danger of perinrie, if a man ; 
ſhouldbe iworne in a cauſe Capitallynto him, I can eaſily yeeld , 
mto, and that the ſentence our of 7ob (ro that ende) is very ap= iT. 
polite, but for auoyding ſome reftraint ofhis /bertie for a time, | | $ 
orforthe onely retaining of his woonted credite and eftimati- Wi 1s! 
ov, that a man which hath any feare of God at all, or but any | | 
ſlender ſparke of godlineſle and truereligion ; would wilfullic of 
(through perixri pen e his owne body and ſoule into hell; [oh 
B11 periurie w Mi : | 
neither /awe,nor yet any zation in the world, that I can reade of, [ 
did cuer preſume. | 
And if greatlikelyhood and doubt ofperinrie be ſo effeu- "vi 
all a »votine for all wiſe Magiſtrates to forbeare giuing of an | ot 
oath : then muſt he alſo —_— oaths, in moſt of the ſayde | Wi.1 
examples by himſelfe afore alleaged and commended, for who ke If 
signorant, but that (in moſt men) there is more danger of per- | Mt 
i#rie by ſwearing about debt and detinue to ſauetheir $0, en 1K! 
for their good 1ame,as is ſomewhat touched? afore ? Hereupon * vide z,pare We: 0! 


then all wagers of [awe, ſhould bee vnlawfull, yea not onely for 4H! 
gettin oorheering of goods ; but eſpecially for /ands, this danger 140 
ofmens owne perinrie is apparantly great; in that it is much Me 
ore common to ſuborne others thereunto, for this end;then for {83 
; | L3 preſer- WT 


8 + © dn Apologieofcertaine © hips 
preſeruation either of /1bertie, or of good name ind honeftie when | 

theſe happe tobe like wiſe queſtioned. ſo thar,fordanger & pres 

ſuimpris of peri«rie;the tenants oath of non ſummons(who is other, 

wiſe toloſe his /a-d)[hould not be admitted by his owne realon; 

Apaine,jf this feare and doubt be ſo forcible and neceſlary a 

oround of forbearing to miniſter oath + then what wil the Treg: 

tiſonr ſay vnto thoſe wagers of law allowed of,8& made (as by the 

1M.8.H 6.fo.i5 bookes'of termes & yeres doth appeare)whereas both the plain. 

H.zo.H 6 9:16: rrfes were ypontheir intention,examined by their owne oaths; & 

23, H.6,f01.41 - WR q 

the defendants alſo were permitted to wage theirlawe? doe not 

theſe croſſe-oathsinferre pericul# qr 6s ither onthe one fide;or 

the other(ſeceing thereupon oath may be againſt oath, eitherdi. 

re&ly or by implicatis)much more then any oath doth,whethet 

it be general or ſpecial,in criminall cauſes,that he or others do Im. 

pugne ? Furthermore in theſe wagers of law ypon aQions of deh1 

or detinue,or in attionsrealkthis danger of perinrie is inforced,not 

only by the conſiderati6 of y extraordinarie care,which moſtms 

haue, of keeping,or getting goods & riches by hooke or crooks; 

but ſomwhat allo in regard oftheir owne worldly credites and 

honeſtie; ifthe retaining of that bee of ſuch moment, to induce 


perinrie,as the Treatiſeur _ For when one of theſe de, 


fendants,hath(a good while)Rtoutly & pmbliguely ſtood in deniill 
ofthe matter, for which he is ſued : will he notrake it to beare« 
roch ynto him, to haue it diſcouered (by his refuſalto ſwear) 
that he hath ſoconfidently & ſolong auowched an yntrueth, e- 
uento defeat another man of his due and right? and therefore by 
all likelyhood,whatto auoid lofle on the one ſide, andſbameor 
obloquie ony other; wil ſcarcely ticke,to hazard an vatrue oath, 
Laſtly,it is both lawful &recciued by praQtiſe alſo, when? [4 
ries for trials of matters betwixt man and man, or ypon life and 
death, cannot agree within the time of the abode of the Iuſice: 
of eAſſiſes in that Countie; that then they ſhall be caried along 
with the [zdgesin cartes; till they ſhall all condeſcend & agree; 
and in the meane time they are to bee kept from all meats, 
drinke,and candlelight, and may no this courſe, driue ſuch of 
them,as cannot ſatiſfic and conforme their owne conſciences t0 
the reſt of their fellowes ; to yeeld (at length) euen ynto dam- 
nable and wilfull periarie, rather then miſerably to famiſb, and 
oY t0 
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wperiſh for want of foode? 
all of perixrie ought not to be holden ſufhicient; to take away 
he vie of oathes ( otherwiſe being expedient ) from amongs 
thefocieties of men, Sis 
* The Treatiſowr bringeth one other example of oathes, out of 
the reports of the common lawe : it is the vicar of Saltaſh his 
ale, 2.H.4. by which ( he ſaith ) the vnlawfull impoſing of an aath 
pon him appeareta,But itisnot any vxlavfwlneſſe ( imply ) of 
mſg an oath that there appeareth , or which was condemned 
by deniall of a conſaltation ; neither was it spoſed , but 
whwntarily taken: butit was, for that the Popes Colleftor ( who 
hadin Eglard no etwriſdiftion ) did conuent the ſaid vicar afore 
tim eccle/iaſticalh ( ar the ſuite of the Deane of Windſor ) for 
reaking his oarb taken afore the ſayd Collefor, ro performe the 
cpdition of.anobligation,that hethe ſaid vicar had entred in- 
by whigh.is a ogra cauſe, What then doth this make a- 
uinſt oathes impoled ypon defendants in ſome criminal cauſes? 
fe truſt (though the Collefor had ynlawtully impoſed #t ) the 
ITratiſour will not thence reaſon thus mightily againit vs, viz, 
Thi was a impoſed oath in a cinill cauſe , but it was vnlawfull, 
therefore all impoſed oathes in any criminall cauſe are alſo vnlaw- 
f;For this reaſon is ex meris particularibus & hath quatuor ter- 
pines: & beſides, is a fallacie of the Accident, Secing is was not 
tierefore vnlawfull becauſe it was impoſed; but ypon the other 
grounds alone. Hitherto touching examples of oathes, alledged 
qtaf the reports of the common lawe. IH 
Now follow theſe reaſons that are yſed, as for amore dire&t 
tndemnation ( by the commonlawe ) of oathes impoſed vpon 
dfendants,in ſome Criminall caſes : in which behalfe, the Note= 
{@herer-ſaith ; that memo tenetur ſeipſum prodere, is the common 
affome of England, 1 will not greatly ſticke with him herein,ſo 
tderruely vnderſtoode, albeit this axime being taken notori- 
ally out of the Interpreters of Cixill and Canon lawes : Ithinke 
te would haue much a doe to finde it (by any booke of the 
Mon lawe) to be the common cuſtome of England, | 
\ Ristrue,that when a mans owne fault is ſecrer, and not any. 
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We may therefore conclude, that euery preſumption or pe. 


” * — 
” —_— _— = FY 
- _ py = 
-—— PW 
|>_D—_ bo go 
PR $5. "3+ = 
+ pF-> 0 dl 


- _— 
- v le 
® 4 l 4 
- > a 2-- CET 


o 
, 
: 
. 
: 
- 
: 
: 
: 
| 
: - 
Ll 
i, 7 
l 
, 
i 
T0 
' 
=. 
1 
Q : 
- 
- 70 
WH 4 
"4 l 
+34 
448 : 
t'H 
«a 
- 
[Ll 
LE 
'Y 
+ Ml 
o 
14 
R . 
\ Rt 
4 
"Ms | 
4 4 
FI 
3: 
3 
4 td 
[i 
1 
: 
, 
41 
{ 
ao 
\ 
FT 
, 
[2 
iq *% 
i PR 
" : 
' 
4 - 
- 4 
" 
4% 
8 
X 
4 
iS"; 
3 
: n 
as L + 
£2.44 
$4333 
| »t 
(++ 
+9 - 
Dt 
0 
. 
iu 4! 


Z-PAt-CA, 9. 


® Li.Afﬀiſar, 
4.9-E.3- 
AdiC.,,fol.z16. 


#2 «.- _ dn Apologirof ceriaine ”. © Chang, 
lawe to make confeſſion thereof, to any Magiſtrate or officercy 
will or Ecclefiafticall; whether he be vrged to ſweare thereuy 
or otherwiſe, for in ſuch caſe, it is ſimply ſecret, and the | 
ſtrate ( except he ſhoulde miniſter a generall oath, like ynto the 
Popiſ charge at ſhrifr, not warrantedby any lawe)) cannot poſ. 
fibly in ſpeciall or particular manner interrogate him of tha, 
whereof heneuer heard,nor once dreamed, | 
But if a man be once diſcoueredthereof by Preſentment, de. 
nnnciation, Fame,or ſuch like,according tolawe : then is notthe 
faulc ſimply ſecret,butrexealed (in ſome lort ) abroade,ortothe 
Magiſtrate. who for auoyding ſcendall to Chriſtianreligion,and 
for reformation of the partie , may thus exquire of the offence, 
to ſee it redreſſed, and puniſhed, and therefore tothe former 
waximamult be added thus much ; ſed proditus per denunciatia 
nem, Famam, ec, tenetur ſeipſum oftendere. Any moreexat i 


: 2,part.ca.6,&7 further diſcuſſing hereof, is not of this place : Idoe * therefore 


referre the reader , tothe places of this eApologie here-quotel 
1athe margent, Wi, F 
The onely caſe carying any ſhewe or colour of condenms. 
tion of oathesin any cauſe criminal, at the courſe of proceedin 
by common law;is alledged by the Treatiſorr out of the*booke 
of Aſſes. there, certaine returned of a /wrie, being readietobe 
empancled with others, were challenged : ſome of them,f 
that it was ſuppoſed they had declared the right for the one pattie, 
and not for the other: thereby ( as it were ) telling therr verdill « 
forehand: And otherſome were challenged to be of Comnſel or feet 
the parties, Nowe it is thereupon further reported; thar'ſi 
of them as were ( in the firſt reſpeft ) challenged; were fworne t 
gine enidience tothe Inronrs: and that it ſhall bee ſo inlike caſt, 
where the challenge ſounds not in reproofe or diſhononr of them, 
but for thoſe which were challenged, that they had receined mw 
ney of thepartie; this challenge was tryed by the tryours, with 
out haning ary enidence by their owne oathes, Canſa qua {ipr6. 
whereby hee woulde gather, that an oathe may not bee giuet 
in any cauſc at all, where the parties owne howeftie may bt 
touched, 
 Buthemigh.t with betterreafon haue gathered(out of y forme! 
'partof this caſe) the yery contradiRovie hereof, becaule it yl 


oj. Pproceedinesin Courts Ectleſraſticall, 581 
{mall honeſte,for any man, (in ſome ſort)ro offer himſelfe to be. 
frorne as ar imarfferent [nrony : when he is (indeede)vnindifte- 
rent; & his 1udgement ſo foreſtalled;as thathe hath taken vpon 
kimto {can the1ight forthe one partie, before hee be ſworne,or 
have heard the exidence for the other. yet neverthelefle theſe 
chalenged perſons were put to gize exidence (hereof) to the [n- 
rows, vpon their corporal oathes, 

C6cerning the other perſons(chalenged to haue receined ſome 
money or fee of the one partre ) that it was thought good,that they. 
ſhould not be examined by oarh hereof; (becaulc it was a matter, 
thatmight tend totheir reproch and d-ſhong#tie) cannot inferre 
this generall concluſion,viz.that in no cauſe whatſoever, a man 
may be put toan oath, whereby his owne turpitude and diſho- 
- ph be diſcouered. For this was, but in a particular pointe 
of challenge , where the perſons challenged were no defendants, 
butcame in to be [arowrs , a kinde of tryours and Tudpes; and a= 
inſt whome,there was no lawfull inducement for the [ndges, 
timpoſe ſuch oath; other then the challengers owne excepti- 
on; Butthar js not ſufficient to caſt ouer the clearing or proo- 
ting ofthe point obieed; ypon him, that is challenged, and fo. 
hom the challenger ; who (by lawe) is to come prepared, 
and to make proofes of his owne intention , which hee afhr= 
meth : becau Ca preſumitar malus donec contrarium probetur, 
nd therefore the putting ofthe tryall of the challengers aflert'= 
on here,vnto the 7ryours:; was a fauour done ynto him, by the 
Indpes : more then the Cimilllawes (vied abroad in other nati- 
ons) would haue admitted.For he that will except, muſt(athig 
one peril)of looſing the aduantage thereof, without any helpe 
ofthe /n4ges office or of the parties owne oath,be able to prooue 
liexceptions. And therefore, if this very caſe had bene ina 
Ciuilorin an Ecclefiafticallcourt , that is guided by thoſe two 
les : the parties ſo challenged , yea, though they had bene 
Accyſers or witneſſes,and mu more being returned for 7wrowurs, 
Wo are a kinde of Recuperatores or Pedanei Tudices; ſhould nor, 
neare bound to anſwere ſuch exception touching their crimes, 
Vpon their owne oathes. 
| For further declaration of which point,that when an anſwere 


nacriminall cauſe ought to be made by yertue ofa mans oath, 
M and 


F.2 "CM Apologieofcertaine Che).z, 
and when it may be refuſed; Ireferre you to the ninth Chagter 
of this third part. So thatthe /xages did (herein ) very gravely, 
conſiderately, and bur according to equitie, andto the common 
lawe of all other crxil[nations. 
The Treatiſonrs next obieRtionto like purpoſe,is out of Tudge 
1r2.Reg.Eli.fol, * Dyers booke,and it isin the very booke it ſelfe,thus worde tor 
288.cicul.Periu- ywordes oe A bill of periurie Was ſuca in the Chancerte gas for perinrie 
EO commuted contra formam ſtatuti anno 5,Regine nunc. and it ny 
doubted, rf the defendant would pleade not guiltie , whether he ſhould 
be ſworne to his Plea and alſo to anſwere to ook, Hara, 55 Us 
ſed in the Starre-chamber : «And it was reſolued by the opinion of 
Catline, Dyer, Saunders, and 1Whiddon ; that hee ſhould not be exa« 
mined nor ſworne wpon Interrogatories : except the court of (han- 
cerie had abſolmte anthoritte , and had wſed to examine periuriet 
@n that court , before the Statmte : for then this ts ſlillreſernedby the 
laft Proniſo of the Statnte , ar it 1 alſo for the Starre-chambr: 
Otherwiſe if the court of Chancerie will examine pertnrie , commit. 
ted there (as it may by Statute) this muil be by Latin Bill , and bee 
pleaded m Latin , and iſſne muit be toned there , to be tryedin the 
Kings Bench , as in like caſes ts wont. In this whole report,as 
there is nothing that tenderh to the abſolute impugnation 
ofoathes, in ſome cauſes criminall ; fo is there not any point, 
which we doe not willingly embracc,and like of, For the Chan | 
cerie being a court (bythe inſtitution whereof) to handle 
Bill and anſwere in Enghſh,no crines butcinilly laide,and not cri- 
mall mooued, to the intentsof any puniſhment : vnto which 
Bill, the defendants muſt anſwere vpon their oathes : therefore 
it is no marueile, when (by Stature)any new authoritie is giuen 
therunto, as in this caſe; that then the courſe of the common lawe 
ſhould be folowed;except ſuch Statute do otherwiſe determine, 
But hereupon might well be gathered, that defendants oathes 
to Engliſh Bills (there alwayes vied) albeit criminall matters 
touching theirſkame and diſhoneſtie , be diduced; and in other 
courts thereunto authorized, the continuall vſc of ſuch oathes, 
euen for crimescriminally mooued:are no way,againſt the Love 
"of the land, For we lee, that it is here ue os | to be lawfull, in 
caſe the Chancerie had wſed ſuch courſe afore, Alſo that it is v- 
Juall and lawkull inthe Starre-chamber : and that theſe [uage! 
| opinions | 


1.3. proceedings inConrtes Eceleſraſticall, 8; 
pinjons reach no further; butthat the partie accnſed 'of perin.' 
x, ſhould not be examined by oath, vpon [nterrogatories in the 

(hancerie, for anſwering of /nterrogatories vpon oath ,is not y- 

ſedthere; no not when the cri2ze is bur cimilh proſecuted; ex 
cpttheother partie will be contented, ro be wholy concluded 

byhis aduerſaries anſweres, that {hall be fomade, to his Is- 
terrogatories. | 

Another caſe atthe common lawe isalleaged by the ® Notega- 

tlerer thus : 7t appeareth (ſayth he) by the Lord Dyers booke, that 
ime Hinde being called before the Commiſſioners ErcleſraFticall, for 
gſurie; refuſedo weare; wherenpon he was committed; but vpn an 
Isformatton in the common Pleas,he had a Corpus cum canſa , tore= 
moe him : ſo (as it ſeemeth) that the [nages were then of opinion 
that the Commiſſioners could not then gine them any ſuch oath, 
hercof he giues vs not any direQion to finde our the particular 
place of this report, All that Ican (to any ſucheffeR) hit vponz 
fonely chis marginallnote, viz. Simile A. 2 8.fol. per End: qui 
noluit turare coram Inſticiarys eccleſiaſticis, ſuper articulos pro v= 
ſwa.ſo that if this bethe place;being but a arginallnote, itcan 
not (neceſfarily)be fathered, as a Report ofthe Lord Dyers; the 
nther,becaule it isnot likely that he would terme eccleſiaſtical 
Commiſſioners, by the name of [uſticiary eccleſiaſtici, for the per= 
ſknes thereof it might ſeeme rather, to bee ſomenote ofthe 
Netegatherers owne, then any of Iudge Dyers gathering. Se- 
condly, here is no mention of Hmdes commitment , nor of corpus 
en canſa,northat the ſayd writ (ypon information) was grauns 
ted our of that comrt of common Pleas : {o that theſe bee bur 
the Notegatberers owne ſurmiſes and gefſes, Thirdly , be- 
fore it might bee inferred thereof , that the Juſtices then 
were of opinion, that Commiſſwners Eccleſiafticall might not 
nf any oathe in a matter of vſurie ; and ſo by like reaſon 
25 hee gathereth ) in none other criminal cauſe: this caſe 
n the Margent mult firſt bee made hkevnto that caſe, which 
$in the text it ſelfe, Nowe that conteineth no more , bur 
that one $S krog ges appearing before certaine fpeciall C ommiſ= 
foners by her AMaicitie appoynted to heare and determine the 
ualiditie of two ſeuerall Patents of an Office ; the one granted 
NOTED M 2 £0 
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#2 " "An Apologie of certaime  Chay; 
to the ſayd Skrogger, and the other to Coleſhill; andre fuſing to male 
any other anſwere, then a demurre wpon the Bill, and to the |y. 
riſa1flion graunted them, by that Commiſſion; and being committed 
to the Fleete for ſuch contempt by the ſayd Commiſſioners; wa ne. 
Kertheleſſe by a Corpus cum cauſa, ont of the common Pleas, remee. 
ued frompriſen, becanſe he was aperſon belonging to that court, and 
a neceſſarie member thereof. But where dceth ir appeare, that 
this Hinde was likewile a member of that comrt ? Or howe can 
theſe be like caſes; when as in Skrogges caule,none oath was yr. 
ged, neither was the Plea berwixt him and Coleſpril cyiminall, ag 
this was betwixt the office of the Commiſſioners , and Hende? Oc 
where may Hindes cale at large be found in Michaelmas Terny 
x8.Eliz.ſecing no ſuch matter is in the L.Dyers reports of that 

ecre? Or ho\we can it bemade to appeare; that the Commiſion 
Eccleſiaſticall was then peruſed ; the Statute whereon it is 


rounded, conſidered of; the whole matter argued, and deba. 


ted; any ſuch opinions yeelded; or yet that Flinde was not by 
the court ſent backe againe topriſon (chough it wete admitted 
he had once ſuch writ)as many other (in like caſes) before, and 
fince that time, haue bene?for allthe fimilitude, which that Note 
mentioneth; might reſt in this one onely point, viz. thatas the 
one being committed for contempt , by vertue of the Q wenet 
ſpeciall Commiſſion;had notwith(tandingy,his writ of Corpucan 
cauſa; ſo the other had it likewiſe graunted, 

But there might alſobe (in the eighteenth yeere of her Mas 
zeftte) other good cauſe, to deliuer Hinde clearely out of pri- 
ſon, being called before the Commiſſioners into queltion for 
vſ/arie , if it were not aboue tenne 1in the hundred, and yet 
oathes in any criminall cauſe beſlides , miniſtred by Commſſi- 
oaers EccleſiaFticall; ſhall be no whit thereby impeached, or 


preiudiced. becauſe afore that, viz. in the thirteenth yeere of 


theReigne of her Maieftie, a" Statute was made; forbidding 
any puniſhment, then that which is conteined in that Act, 
to bee inflifted by /awes Eccleſiaſticall vpon wſarers; \o their 
»ſ#rie amount not aboue the rate of ten in the hundred for one 
yeere. therefore it might well haue bene,that Hinde was ſo dee 
liuvered from his commitment; not in reſpeR of any vnlawfulnes 


by the /udges deemed to be in ſuch oath; but for that j og 
an 
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hurt.}. proceedings in Courts Eccleſtalticall, I; 
iſhment of his crime (by reaſon of that Statute) belonged f [ | 
notthen, and in that caſe, toan Eccleſ/aFicall Court, a 
This point the Treatsſonr further enforcerh alſo; by the formes i 
fapeece of a precedent of a prohibition, and another of Attach. 's 
xent thereupon, layde downe in the printed Regifter; eſpecia ly W 
theſe wordes of them; Recognitiones & ſacramenta , prove- 
nate ſua; + ipſis muitis , For full anſwere whereof,to auoyde 
meceſſarie len oth and yaine repetition;I mult referre the Rea- 
krouer ynto the x1. and xi], Chapters, in the firſtparte of this _ | i 
Jpologie. WY | 
He affirmeth alſo: thatthe prattiſers of ſuch oathes , are for that «11 
unſe in a Premmire ; and therefore gathereth , the oathe tobe Wi 
mntrary and repmgnant tothe common lawe, 1 graunt the conſe- 
nce to be goodand ſound :burt how doth hee prooue them 
whe thereupon in a Premmrrre?For proofe of this, he aſſlumeth; 
tatthis manner ofoathe is contrary to the Q neenerregalitic and 
none. as if hisreaſons afore brought, had ſufficiently cuinced 
much , which wee doe yterly and reſolutely deny vnto him. 
lad yet, as if he had fully cleared that point;he addrefleth him- 
fie to prooue that ; whereof there was lefle controuerhie, viz. 
tar what is done by a Biſhop,or by an Eccleſiaſtical Conrt,againſt 
he Kings regalitie and crowne, hath beene heretofore adiudged 
bbe withinthe compaſſe of this worde Alib:, containedinthe 
fatute of Premmuire 16.Ric.2, For this he alledgeth two books 
ethe common law:yert * the firſt of them,doth but ſpeake of an * 5.24.4 fol,s, 
mommunication by a Biſhop, 8 not of euery dealing whatſoeuer Premunire, 
namatter belonging tothe Kings regalitie. And whatifir had 
ene twiſe ſo adiudged; both of themin ſuch corrupt times, 
hen asthe royall prerogatize of the Kings of this land , robe Sw- 
Gonernonrsinall [ariſdiflion EccleſiaFticall, due to them in 
ihtand by Gods Lawe; was not de fatto vnited tothe crowne, 
forthe Bzſhops then, did not claime their /nreſdiftions Eccleſia- 
fall, next, and immediately ynder God, from the Crowne, as 
ow they doe . But ſeeing this parte of Regall power is nowe no 
eſſe truely andfully veſted inthe crowne, then 1s the Temporall; Wi 
bathe Lawes allowed for the goucrnement Eccle/aſticallare FOR: 
trmed by ſundry Parliaments, The Q ueenes Eccleſiaſtical lawes, W lk 
ad, Lawes of the Realme ; as well asthoſe which were firſt and 
| A 3 originally 


86 ' An Apologie of certaine To 71% |: 
originally made heere.. Andthe Biſhops are proued tohauethe; 
authoritic, atid [wriſa;tion Eccleſiaſtical, deriued downe Vito 
them fromthe Queenes Highnes,vnder the great Seile of fy. 
[anl, as ypon ſundrie incident occaſions hath beene ſhewegz, 
fore : Isirthen the like reaſon ſtill,to compriſe their [uriſa$ing 
and Conrts, vnder that word of «Abi; asif their Conres and ty. 
riſtiFtions were not nowe the Queenes; nor yet belonging Vito 
her Regalitie? Nay, let ſuch as 1hall ſoaffirme, bewaretheyin. 
curre not (hereby) the danger of zmplied, it not direft denyallef 
a part of her Higtineſle Rojall ſtile; and the breach alſo x their 
- oathestaken, tor aſſiſtance and defence of all Preropatiner, ge 
vnitedor belonging to this Imperiall crowne , Yea,andthoughthis 
might be truely vecified of ordenarie Conrts Eccleſiatticall, yety 
there nocolour at all ſoto affirme ; ofthe Commiſſion Eccleſuitk 
call, exerciſed vnder the great Seale of Exe/and, by force ofthe 
ſame Statute, that reſtores the Supremacie Eccleſiafticall tothe 
Crowne , 1 omit here, whatis touched elſe where, viz, howe 
ſundry learned, it hath benethought; that by eAlib;, therews 
encluded or meant nothing els; but matters of that quality thae 
ſpecified, which were enterpriſed by,and ynder the Papall anths 
_= though the Pope (perhaps ) reſided not then at Romet 
cle, | 
Therefore (ſeeing this is not pregnant ynough for him) to 
driue this matter neerer home to his purpoſe; hee ſayeth it 84+ 
gainſtthe Kings Regalitie, and ſo a Premmnire for an Eccleſuiti 
call Court to holde plea of a matter appertaining to the Indgementif 
a Common Lawe Court, or todeale in any cauſe not belonging to &ts 
clefrafticall Turiſdiftion, | 
' Thefirſt oftheſe he prooueth; by the pardon ſued by Barlw 
Biſhop of Bathe and Welles in king £4.6, histime; by reaſon bet 
had depriucd the Deaze there, being a meere dowatine ofthe 
Kings. If there were butany probable doubt,whether (thereby) 
hee were fallen into a Premmnire; it was wiſedome for him, 
toprocure a pardon (afore hand)if he could, eAlea l1tts, revith 
certiſſima.yet depriuing of one,placed by the King;is muchmore 
then bare holding of ſome plea, that appertainerh to a rempod | 
Court: beſides that there was afurthermatterin it, then lu 
here ro open, | Bs 
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we,doth make no ſhew ofproofe thereof: for it is but thus, viz, Proviſours. 
ty King chiefly deſireth to ſulteine hs people in trangquilitie and 
wie, 41d togonerne according to the Lawes, Uſages , and Frans 
ſer of bis land, as hee is bound by his oathe, made at his coronation, 
kndare not Eccleſiaſticallperions nowe parte of the Q weenes 
wople? Are not the Liberties and Franchiſes, that bee giuen 
adconfirmed vnto them, by the goodneſſe of Princes, for hol- 
plea 11 certaine matters, the vſ/ages of this Realme? Are 
jtthe recciued Lawes, which lawfully they may praCtiſe , ter- 
nedEccleſiaſticall Lawes of this Realme , no leſſethen temporal 
k? Andisnot the Prerogatine rojall, in and for cauſes Eccleſia+ 
fralas high, and asnghtfully {ztled inthe Prince, and incident 
wher Highneſle Crowne and Regalitie; astheſame is, fortem. 
power and authoritie ? What cauſe is there then, ſecing 
1Alibiinthe Statute ; fignifieth (intrue conſtruion) anie 
face whatſocuer beſides Rowe: that cuery holding plea by an 
flefiaſticall Court of a matter wherein it ought not to holde; 
houlde at this time bee reckoned, a thing contrarie to the 
neeencs Regalitie; more then dealing in an Eccleſratticall 
auſe, ſhoulde bee in anie temporal! Court at Weſtminſter? For 
Statute of Proxiſion or Premmwnire , aſligneth theſe for cau- 
6; which hauc (indeede) but growen ſince by colleQions; 
thiles the Popes wſurpation was continued in this land; againit 
wich ( oftentimes ) the remedic by Prohibition , coulde not 
me the turne, I grauntitis a contempt or great mifÞriſion in any. 
for this, a Prohibition , and attachment thereupon.&c, ( as 
ethoſe Statutes they did) might ſufficiently ſerue the turne, 
ertheleſſe, all theſe matters are wholly impertinent to his 
ſpoſe, till he ſhall haue prooued; the particulariflue, viz. that 
oathe (as wee treate of) is againſt the Q ueenes Regalitie, 
fr, But if that might be prooued; then vpon fo generall intere 
ration of « 4/ib4; theſe oathes would fall into the cafe of Pre- 
wre; by what Court ſocuer, whether temporal or Eccleſieſti- 
they ſhould be tendered, | 
And that which he vowcheth to the ſame effec, out of Saire 
brmans booke of Doftor & Studznt,receiuerhthe like an{were, 


lathe next place, Iſer ſome of the Treatiſor; reaſons , that 
arc 


" Theother allegation ofhis to like ende; raken from a* S:a- : 5 v4.1 of 
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are mide by colleftzon, and diſcourſe ofreaſon . Theſe colleRions 
he maketh partly from examples palt;and partly at large. there. 
fore touching the firſt of theſe two: he impugneth thelgoahe, 
and would prooue the /mpoſers of them to be in a Premmnire for 
incrocking vpon the Kings rights andprerogatines : and for conn. 
ting ſubietts by forrem made Lawes : and for prattiſing Antichyiſi. 
an Decrees,and Pepiſh Canons + which (hee layeth) appeareth, by 
the Premwnire brought by Hunze, again(t a perſon ſuing the ſaid 
Hunne for his yoong deceaſed infants bearing-cloth ( by the 
name of a Mortuarie)in an EccleſraFticall Court,howe doth this 
inferre,thatitis Premwnire;cither to encroch vpon the Kings right 
> prerogatines, (though this peraduenture by ſomecircumſtan. 
ces may amounte ſometimes to noleſle)or to conuent ſubied; 
by foreine made lawes? It may not bethought,that cuery inte. 
fron, deteinzr , or concealement (which is incroching vponthe 
Kings right ) or rauiſhment of his wardes, which hee ought to 
haue by his Prerogatine Royall; is Rraightway , and neceflariie 
a Premwiire. neither were the Kings Temporall Conrtes (inthis 
caſe) eacroched ypon; becauſe they could not giue remediefor 
deteining a Mortaary, ifthis were ſo (in trueth) to be accoun- 
ted. neither yet is there ſo much as any mention made of foreine 


lawes, which the Eccleſrafticall Court then proceeded by, orpri- 
Ctiſed, 


This courſe of the Treati/onr, is rather to prognoty , thento 


reaſon; thus totell ys afore hand, vpon the very bringing ofthe 
ation of Premmnire by Hunne : what the indgement was inthat 
matter,yea, and ypon what ground the iudgement was giuenin 
a cauſe, which neuer receiued indgement , for any thing can 
learne, 

To this point , he alſo mentioneth the Premunire wherein 
blind Nixe ſometimes Biſhop of Norwich, was condemned.and 
addeth tothe aforeſaid two points; that by that alſo appearetlz 
Indges Eccleſiaſtical are in Premmnire , whenſoener they exceeds 
their [udiciall anthority.But if every excceding of authoritie were 
a Premmnire;then what Indge is there of any court(of citherſon) 
ſo skilfull , oralwaycs ſo aduiſed; but might iuftly fearethatz 
one time or otherhe ſhall not eſcapethis rigorous doom of Pre 
mmire? Intrueth,this exampleprooucth all his three poines 

alike 
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alike; that is,none of them ar all. I doe verily beleeue, the Trea- ll i 


generall, on the Freday afterthe Purification, pleading the Statute 


B, didin an Eecle/iaſticall Court, iudge ofthe preſemtment, being 


4s 


tifeur never ſawe that Record, if he haue, either he makes yerie | | 
bolde with his Reader, orclſe with the Arte of reaſonmg, thu to il 


[ haue peruſed the Record* it ſelfe:it containetha ſuite of Pre- "H.35 H.8,Roe, 
menire brought againſt the ſaide Biſhop by the Kings Artourny #**vfoik. 


Imperitions 1n any court of the Kings,%or in any Court of a ſubiefts *Þ.Nixe his con- A 
(which us in any ſort derined or d1duced from the K ingscrowne )due- —— y ſt 
Jytaken or found,are:o be tried & iudged in that Court, where ''\F 
they were found, or in ſome of the Kings Courts; and notin an W 
Eccleſiaſtical Court:and that, whereas there was an old cultome C1. 
inthe Towne of T herford,that wholoeuer ſhould trouble any of ut 
the Kimgs or Duke of Lancaſters tenants, commorant in that ” 
Towne , and ſhoulde call them by c:tatroninto an Eccleſiafticall i 
Court, out ofthe Deanery of the faide Towne; ſhoulde thereb 
forfeit, and he alſo that ſhould execute ſuch proceſlc ſhould al- | 
ſoforfeit 6 ſhillings 8.pence. which cuſtom,by a /arie of twelue | 
men,being(accordingly)preſented before the Mator,the ſaid B, F 
cited the Maior & two others to appeare perſonally before him, j 
| 
| 
| 
| 


of 16.Ric.2; and adding, that al Indiftments,Preſentments,and 


inhis Mannor and Chappell at Fox»e or HoxFtone in Suffolke, 

The Maior and the one of the other twoappearing; and hauing | 
nothing obieCted bur that preſentment made; were by the B. cn« ] 
joyned, ypon paine of excommunication, at the nextcourt ofthe 
Kings to be holden in Thetford; to call the ſame [wronrs toge» 
ther, and there publikely to adnull and reuoke the ſaid preſent- 


ment, as being againſt Gods Lawe.ſo that (faith the Record)the 


duely made in the Kings court : and enioyned the reuoking and ( | 
dianullin o ofit, againſt the King,his regalitie,crowne,gc.where- \F 
yon immediatcly, the Biſhop appeared, and defired libertie of In: 
imparlance till monday next after; and had it graunted, vpon ''f 


pood mainpriſe,&c, On the prefixed monday, the B. appeared a. Y: 
june; and ſaid he cou!d not deny, butthat he was culpable in all "| 

epreniiſles, & pur himſelfe thereupon, into the Kings hands, | ; 
&c, & ſo had indgement to be from thenceforth out ofthe Kings all 
potetion,and al his lands and tenements,goods & chattels rot | 


N forfeited 


"go An Apologie of certaine © Chg.) 
forfeited to the King; andthat he ſhould remainein the cuſto 
ofthe CMarſball,quonſg, &c. but preſently(vpon ſpecial grace of 
ofthe Court) he waslet to bazle,in a farlefle fumme thon afors 
for his appearance in Eater terme next after, At what time hes 
appearedby his Attwraey; and both he and his pledges were dif. 
charged,by yertue of an Actof Par/:ament made the ſame yeere, 

Whereby wee may ſec, that encroching vpon the Kings rights 
&c. isnotheere ſpecially aſſigned, forany cauſe of ſuch indge. 
ment; and much lefle,is the prati/ing ofany Canons, or forreme 
mad: Lawes; forthey are not once mentioned: and lealt of all 
that cucry exceeding of their anthoritie by any Conrt , ſhouldebea 
Premmunire. For the original and onely cauſe hereof was; theB, 
cnioyning of the Jfaior, and of another towneſman of Therfard, 
vpon paine of cenſares; to adunll and make voyde a preſentment, 
firit duly made in a temporall Court of the Kmgs. 

It is alſo tobe noted out of the gererall eſttarneys billinthis 
Record: where it is ſaide, that preſentments, &c. found or made | 
in the Kings,or in a ſubietls Conrt, which is (in any ſort )derined from 
the Kings crowne muſt be tried there, or in ſome of the Kings Com, 
and not in an eccleſiaſticall Conrt + chat atthistime, Courts eccle- 
fiaſticall were not holden to be derined any way from the Kings 
Crowne, asnowe they are, and ſobce acknowledged. and (in- 
decde) by conferring the times, I finde, thar this fault ofthe Bi- 
ſoap was done in Nonember 24.H,8. hee was attainted in Hils 
riererme 25.H.8, which 1s a yeere and more after, andit wasin 
a Parlament time, that was continued till 0. Afarty next aſter, | 
Now the ſxpremeheadſhip ouer the Enghſh Charch, was not yeel- 
ded yntothe King, yntill che Parliament (by prorogation) hol- 
den the third of Nonember, then next following viz. 26,H.8. 

That which the Treatiſonr colleterth by Cardinall Wolſy: 
Premmnire, and the whole Cleargies alſo; for aflenting to, and 
alſiſting the Court Legatize , which the ſaide Yolſey had eres 
&ed; hee himlelfe doth ſufficiently confute : for albeit hee doc 
affirme; that Welſey was in a Premmnire for preindicing but ecclt« 

 faſticall Conrtes , and not the Kings; and thence gachereth thus: 
How much more thoſe, whichpraftiſe Antichriſtian Lawes, and Pr 
piſh Canons , repugnant tothe rojall CMareitie, and police of this 

[and? yetdoeth hee (by implica:ion) contrary his owne faide 

| affirmation; 
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afficmatis;in that he confeſlerh, 7/0/ſey did grant beneficesby way 


of Prouiſion. for thereby he was within the very letter of the Sta- 
tutes of Prouiſion, and Premmnire; and lo coniequent!y, he pre- 
judiced alſo the Kings regalitie andcrowne , and not E cehfalical 
courts alone, | | 

| Yerand whatis all this tothe impoſing of an oathe, that we 
rreate of? (eeing (if it were true, that eucry praQtile of eAntichri- 
fiandecrees, and Popiſh Canons,were a Premmnire) yet it may be 
truely affirmed, that the very remporall Lawes ofthis Realme, do 
allow vato Eccleſiaſtical Courts co minilter ſuch oathes (as ſhall 
beprooued 1n the next chapter) & therefore not to be ſaid to be 
pratiſed by vertue of Cazors only. And alſo,forthat no Canons, 

that are agrecing to thoſe conditions, and qualities which are ' 
required by the ' Statute of Submiſſion of the Cleargie, are eAnti= * 25. H.8, 27, 
chriſtian, or Popiſh, or foreine Lawes; but are the Q meenes Eccle= ** 
faſticall Lawes, and Lawes of this Realme ; no leſſe then ſuch as 
were 07iginally made within the land, as is afore (by occaſion) 
?ſhewed and prooued, Inſomuch,asthe Nore-gatherer himſclfe T0 = 
calleth them the eccleſiaſticall Lawes of E bra & rep > 
_ Hee alſo telleth vs, as to this purpoſe of a complaint by the 
Commons made 21. H,#,ynto the ſaid King touching gricuan- 

cs by the Clergie offered: bur tellerh nor, that it was this mat=- 

ter; nor how iuſt or yniuſt the complaint was found tobe; nor 
yetof any remedy therein giuen, He diſcourſeth alſo of the par. 
ticulars of an other complaint hkewiſe made 23. FH, 8, but hee 
doth not aſſigne oathes tendered in ſome criminall matter, tobe 

any part of that complaint, The Note-gatherer ſaith,the L. And- 
kythen choſen Speaker, did exhibite it; and that it was for pro- 
ceeding ex officio : albeit the Treatiſour do tell ys,of many points 
defides; which(belike)ifhe had pened that complaint,it ſhould 
haue conteined : This I hauc anſwered inthe ſecondpart of this 
eApologte. 

Another reaſon by way of colleion,the Treatiſormaketh ar 
large thus,viz.t/hat if a Inſtice by colour of his office,ſhould offer this 
generall othe to anſwer to all he will ache,e commit the partie refu- 
fig ; conlde ay man inſtifie his doing ; but rather crie out againſt 
J bm, a5 aſubrerter,ec? Well, howe ſtrange a courſe ſoeuer hee 
maketh this, and therefore ſo cryeth ont; neuerthelefſe it may 


| dre, that little better hath beene yſcd by ſome [uſt1cer of Peace. 
N 2 But 
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Bur I neither accuſe any thereof,nor wil excuſe either them or z. 
ny others, which (hal ſo deale;either from the Treatiſors,or from 
any other mans omtcrres; ſothar (in this point) we both agree, 
- Butin = part of his T_ he Ro alſotaus pain} 
raCtifing of Canons,in miniltring oath : No Canons * may beyra.. 
WO OOY: Biſed but ſach, as be not contrary ju repugnant to the Pk 
royall,nor to the lawes and Cuſtomes of this Reaime : but this Canmy 
Laws not any part or portion of ſuch Iawes,Whereupon it ſeemeth 
he would haue his Reader to conclude; that no {arom at alma 
be praiſed, Firſt itis vntrue (if you take the Canon Law inde. 
finitely for all Canons) abſolutely and indiſtinitly to ſay; that ir 
1s no portion of the Lawes and Cle of this Realme,as hath bin 
afore ſhewed . yea, there was here an vſe and cxſtome thereof, 
long afore it was accounted any parte of the Lawe of the Realme, 
Secondly there be quatzor termmy inthisreaſon , Laltly,it con- 
fſteth all of Negatines; In both which reſpects, itis vrterly in« 
concludent, 

So that by all hitherto delivered wee may perceiue; that 
albeit there bee ſome dixerſitie in ſundrie the courſes of pro. 
ceeding, betwixt the Eccleſiaſtical, and the remporall Lawes: 
yet there is found not ſo muchas any great dixey/itre in the ve- 
ry point; whichis of miniſtring oathes in certaine creminall cay- 
ſes: andmuchlzfle, is there any contrarictie or repugnancie in 
that behalfe, 

Beſides,there is not ſo great dinerſitie, betwixt any part ofthe 
law Eccle/iaſticall (being now of force within this Realme ) and 
the Lawes temporal!; as is betwixt ſundrie points of the cuſtoms 
of London, the cultomes ofthe Stannerie , the cultomes of Kent, 
the cuſtomes of Halifax , bothin trying and executing offen- 
dors, and by dealing by vertuc ofthe O weenes Inſtruftions at the 
Comnſell ofthe Marches of Wales, on the one fide : and berwixt 
ſundry parts of the Common /ave,on the other ſide: as might(but 
for auoiding oftediouſnes )by ſundry particulars, be excplificd. 
& yet none of thoſe which praGtiſeth; are by reaſon of any fuch 
notable armer/ity on!y,thus threatned with danger of Premunire, 

In the laſt ranke of matters brought by him to this purpoſe; l 
doe marſhallthe Treatiſonrs ſhifting anſweres , vnto ſuch obie- 

Tons; as himſelte imagineth will be, or may be made by a 
who 
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hodefend this kinde of oathe, whereof we are nowtreating, 

Firſt, to the ob;eftion made , of the libe oathes miniftred to de- 
mdants in canſes criminal, both in the Courts of Starre-chamber 
al Chancerte: he anſwereth,that,if it were gramnnted, that the the 
uthesbe there ſed : yet wonld it not followe, that the ſame might be 
pattiſed m courts Eccleſiaſtical, and why would it not followe? 
onleſſe(ſaych he)the like allowance thereto,and conſent of the whole 
Realme, might be prooned . Belike, if it were not molt euident; 
he would alſo denie the like oaths to be viedin thoſe rwo courts, 
The whole Realme is ſayde toallowe, and to conſent ynto thar, 
which is enated by Parhament. Shall the ſame courſe then y- 
ſedalſoin the Charncerie , that hath none Ace of Parliament to 
<}abl:ih ir, be yalawfull in his iudgement? for hee cannot ſay, 
that the who/z Realme,either indeede or repreſentatinely hath gi= 
uen conſent hereunto; albeit the preſcription thereof be moſt 
ncient;becauſe al & euery one in particular,haue not had from 
imeto time, ##drciall matters there, But yer, fince this preſcrip- 
tris good; and will ſerue to mainteine that courſe there : why 
ſhallirnot alſo alike ſerue for Eccleſiaſtical courts , which haue 
rtcined the pratiſe of ſuch oath, beyond all memorie of man, 
ndbeyond moſt Recorasnowe extant ? 

Neuertheleſlſe, there be allo Ats of Parliament to warrant 
the practiſe of theſe oarhes in courts Eccleſiaſtical ; vnleſle they 
could be prooued; to be either contrary or repugnant to the Pre- 
ropatine Royall; or elſe to the Statutes , lawes and cuftomesof this 
Realme, Neither yet are the examples of Srarre-chamber and 
Charcerie ,to any other ende by vsalleaged : but thereby one« 
ytoſhewe ; that ſuch defendarrs oathes, inferring confeſſion of 
ſme his owne crimes; is neither tobe holden vniuſt , vnlawful, 
equal, barbaroms, crucll; nor yet eAntichriſtian or Popiſh, as 
they be challenged. 

For aſecond anſwere hereunto,he ſayth : that, examples and 
Precedents be weake where an expreſſe lave, or certaine policies to 


he contrary, as if heſhould ſay , though theſe two high Temps- 


rallconrts doe praRtiſe it : yet isit contraryto an expreſſe lawe , or 


rtaine policie, for elſe,he ſayth iuſt nothing tothe purpoſe.and 
jethe doth no lefle dwtrfally ſay it; then he prooues it ſub/tanti- 
&; eucn out of the Cinill lawe . viz. ins non ex regula ſumatur, 

N 3 ſed 
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ſed ex inre quo1 eſt regula fiat. I pray yee, who euer heard afore, 


that r2gula here ſignifieth an example,or a Precedent, The te 
vadecitanding therefore of that part of Cell lawe , is this 
when many caſes runne one way, [o that (for roundnes, or bet. 
ter memories {ike ) they haue bene (by [xdicions men) contri. 
uedinto a ſemmaricrnle: then whatlocuer might be compriſed 
ynder the generalitie ofche words of ſuch rale, was not (raight 
way to be reckoned for /awe . becauſe it is not poſſible (ia this 
great weakneſle of mans wit) ſo to comprehendthe lawe, be. 
1ag to guide ſuch infiaice varietic of mens particular external 
actions ina briefe ra/e; asthar it ſhall not haue ſundry excepy. 


ons and limitations: and therefore raro eſt quin regula fallat. And 


againe in this place, oz ex regula iu ſumitur cc, that is,you can 
not conclude it neceſlarily to be /awe: becauſe you may apply 
ynto it, ſome rule of lawe: but becauſe the lawe runneth ac- 
cordingly in ſundry caſes: you may therefore conuenient| 
drawethem into aſhortrw/e, which ſome doe call maximesin 
lawe, yet abufiuely. 

Thirdly he fayth to this obieCtion : that by better Logicke we 
might conclude thus,viz, becauſe in theſe two conrts , anſweres bet 
put m vpon oath;therefore the ſame may be vſedin the Kmgs Bench, 
and common Pleas : which nenertheleſſe were an abſurde conclu 
fon, No Sir, itis ſo farre from better, that it is not any Logicke 
at all ſo to conclude; except you adde more vnto it. forit you 
could truely adde , that the Kimgs Bench and common Plea 
had time out of mindevſed that courſe for anſwerestoBilles 
in crimesnot capital,nor tending to mutilation of limme;which 
may be verified of courts Eccle/raſticall, beſides the direQionoel 
that lawe, by which they proceede: then, with very good Le 
gicke might you conclude thus : the ſame comrſe hath time out of 
minde bene oſed in all thoſe courts, and it is not vninuſt nor cruel 
&c.in the one,and therefore not in the other. for the diuerſtic 
of places where they fit, nor diuerſitie of perſons which doe 
fit as uages, nor any other like circumflance; cannot makes 


matter #5 and egqza!}, if (in his owne nature and ſunply)it were | 
mint, crae!l, or barbarow , as this is often by him, and others | 


challengedto be, 


Foarthly he ſayth,that in the Starre-chamber ghere is a bil of | 
complant | 


| 
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ut formerly exhibited: andſobe there Articles in an Ec. 
efiafticall court, 

 Fiftly, that, rhere # alſo a knowen accuſer : Not alwayes an 
xcuſer; for the office or common [tereſt of the Prince (whoſe 
the court i5)oftentimes is there excited & ſtirred vp by her M4a- 
kfies Atturney or Solicitonr; without any danger ofthem, to be 
wniſhed, or condemned in charges,though the macter ſhould 
notfall out fully againſt the defendants : euen as itisin comrtes 
Ecclſrafticall, when they proceede of Office, albeit theſe more 
oken proceede, hauing a priuate Proſecmtonr ( eſpecially in the 
court of Commiſſion) then they doc ex mero officio, 

Sixtly;thatyin the Starre-chamber,they hane a copie of the com- 

mt: yet he himſelfe doeth limit it thus,viz. ſoitbe not ore te- 
m, Well then (vpon ſome good occaſion) itisnone yniuſtice; 
though the defendant want a copie altogether,of the matter ob- 
ted, but in all ordnarie courts, and in the Commiſſion Eccleſi 
dicall(atthe furtheſt when they haue anſwered the articles) 
hey haue copies of them. 

Seuenthly, in the Starre-chamber , the defendants are allowed 
runſellin anſwering the Bill : and yet, when this is ore tenns, he 
mowerh they cannot haue counſel, neither are they there a- 
owed any counſell for anſwering to [»terrogatorres; noryet to 
taue a copy of them, til they haue fully anſwered tothem. which 
ſnerrogatories vpon crimes in that court , baue a correſpon- 
lence vnto articles criminal, preferred in Eccleſiaſticallcourts. 

Laſtly,(ſayth he) i the Starre-chamber, if the Interrogatories 
te impertinent; the defendant (without offence ) may refuſe to an- 
ſmere them; and ſo may he refuſe alſo to anſwere ſuch articlesin 
n fccleſaſticall court. But who ſhall then iudge, whether they 
de impertinenr,or not? ſhallthe partie himſclfe? no verily, bur, 
asitis in the Srarre-chamber)the count it ſelfe : or elſe ſome of 
= that are skilfull in lawe ; being thereunto required by 

ereft, 

Whereupon, what great difference there is in any circan- 
farce, much lefſe in matter of ſubſtance, berwixt the procee- 
lngs in theſe courtes , tnay cafily beconfidered: howſoeuerhe 
belargely concludethercupon(afterhis olde maner)rhat there 


demo btie and great difſimilitudes, For in his concluſion hereof, 
| he 


gg ' CUanApologieofcertaine ; 
he encludeth alſo other differences morebirterly, and not ſpo- 
ken of at all in any his premiſſes, whereupon he inferrethit, al. 
beitthar ſuch his additions be alſo very vntrue : as that, Eccleþ. 
aſticall courts gine oathes without all courſe of indgement : that the 
oathes there, are made ſuddenly, without all diſcretion; vpon wnces. 
taine demannds: that their oathes ave fooliſhly wander , at the dowbr. 
full will of a ſubtil and ſhe oppoſer : and that the oathe in Eccleſ.. 
aſticall courtes, conſlraineth the reuealing of wordes , deedes , and 
thoughts, though nener offenſine to any. Behke then, where others 
be offended, he mindes and will not ſticke to allowe vnto thoſe 
courts,the miniſtring cuen ofcheſe generall oathes: which hefo 
often (beſides the purpoſe)harpeth vpon. 

' Letvsthen lay afidetheſe umputations(being vtterly vatrue) 
which hee conch trogetheria his concluſion , made of this 
point, viz.concerning the like courſe obicQted to be vſed inthe 
Starre-chamber, what then docall, or any the former differen. 
ces of procceding by him noted; betwixt the Starre-chamber, 
and conrts Eccleſiaſticallmake , to prooue the vnlawfulneſle of 
miniſtring an oath in a criminall cauſe, which is the matter one- 
lyin iſſue herebgrwixtys ? yea, though they were admitted to 
bee(indeede) differences, which is ſhewed, to bee farre other- 
wiſe? For albeit,theſe courts ſhould differ in many other points, 
"= ſuch d:fference cannot prooue an cquitie to bce in the very 

ike oath, when itis vſedin the Starre-chamber, and an iniquitie 
to bein it, when an Eccleſiaſticall court doeth (inthe like calc) 
miaiſter it, Truely,he might out of thoſe differences as wel con- 
cludethus : the Starre-chamber is kept,and the oath is miniltred 
at Weſtminſter >and they hauc inthat court, but three or four 
eAlturneys:therefore the very like oath miniſtred in the Conſe 
frorie at Paules,where there be a dozen Procarators ſometimes 
preſent, is vniaſt, and vnequall .This therefore falleth intothat 
point, which (in the Epiſtle tothe Reader) I affirmed to be his 
ſophiſticall anſwering of obiettions, 
He alſo doubterh, that the Statute authorizing the attaching 
of beretikes by Ordinaries,made 2,H,g.ca.is, which he termeth, 
the twiſe damned , and repealed Statute , and a bloody and bojlng 
lawe : will be alleaged,for proofe ofthele oathes, In tructh wee 
ſhould bebrought toa very firaite exigend; if we were _ 
as 


T3 proceedings jet Contts Eveleftuſſicall, 
'(he1s) to runne ynto ſuckrepealed flames, forprodfe:of any. 
incpallpointin controuerhie,. 75: 5 2 10 17! 13 
Yet let vs ſee howe heaſlayeth to vntye this knot; which he 
Joeth two wayes.Fult ke ſaychgt appeareth not; that thereby any 
quthortie was given tommpoſe any ſuch generall oath. if then no 
ch thing appeare, why doth the Notegatherer,ſo confidently , Repugnneie be- 

znd ſo often afficme; that this oath was then firſt brought in and:tifur pr pHrrang 
eflabliſhed: and therefore hee calleththar, the Ratute ex officio, 8%ere*- 
though ex officio or oath be not once-named there ? thereby 
confounding the yery courſe of proceeding, with that one 4t# 
thereof, viz.of miniftring an oath... . . | | 

The Treatiſour goeth further,and ſayth; it appeareth not , that 

authoritie was thereby ginen, to compellby oath, the priſoner to 

become his owne eAccuſer : for that (and eſpecially m canſes of life 
wid death) had bene againſt the lawes and inſtice of the land, By 
which reftraint inthis worde (efþecialh) he ſeemeth lirtle lefle. 
then to yeelde, that in other caſes not capitall; this oath isnot a= | 
cainſt the /awes, nor t#ſtice of the land. Bur it is very yntrue to ''1 
thinke, that whatſocuer is wholly forborne in Temporal courts, th 
ſhould therfore(ſraight way)be accounted tobe againſtthetn, 
For there is great difference betwixt not v/2:g,or forbearing,and 
plaine forbidding of a thing to be done. 228K 
: Furthermore,we are commanded in * Scripture, tobe ready to * 1.Pet.ca,z.v0, 
fine an acconnt to enery one that asketh vs areaſon , of the hope that Wm 
vinvs, with meeknes and feare,It to cuery one, much more to a _ .. , 
Magiſtrate. What then ifhe (hauing alſo authoriticto impoſe ah; t 
athes) will exaCtit in this cafe? may he notas lawfully doe it, | 
$ without oath, he may aske and izterrogate the partie ? Nowe | 
tisno more lawfull before God, for vs (being but asked of own | 
| f9th, or hope , euenby a priuate man) to dally with him, orta 
hy vntruly , though it might ſaue our life : then wee may fay | 
truly, when wee be ſworne totell the trueth thereof vnto a | | 
Magiſtrate. *doe not gaineſay the trueth in any caſe({aith the wiſes | Tenetalt 4 
man:) and againe, be * aſhamed of vntrueth before a Magiſtrate; 3 rccleliaſt 43. 
raman in authoritie. So that hereupon it may ſeeme, to be a« 2% 

n{t Gods Lawe;to ſet any man at libertie from anſwering true- 
Coaching his fayth and hope;and ſoin herefie:when,howe, and 
by whomſocuer, he ſhalbe iz1errogated; yea though danger of 
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d4th-might enſue thereby vaco him. 


His ſecond anſwere to that (tatute, is, that, if this oath be im. 


plied pnder the worde of Canonicall ſanttions, mentioned in tha 


atute then was it no binding law; nor $oV ſufficient amthoritie gye, 
becauſe alllawes of manepngnant to the lawe of Gad , are Meerely 
v09j4. Where he afſumeth as graunted;that this oath is repupnare 
to Gods law,which ſhal (God willing)be prooued far otherwiſe, 
The laſt point, which to this purpole he ſuppoſeth wilbeob. 
ieed,is; that, the kings heretofore hane graunted Commiſſion; to 
examine by oath. This, he thinketh, cannot be prooged: and though 
ﬆt could; yet (fayth he) ſuch Commyſſions are againſt law,and there. 
foreword. Therefore, yatill they be prooucd to be herein 4. 
gainft lawe this anſwere will fall ro nought; and the obieQion 
will remainetill then good and ſound. And fo I ende this te. 
dious Chapter,madein anſwer of all that which I finde broy 
for proofe; thattheſe oarhes{whereof we argue){hould be con 
8rarie or repugnant, vnto the ſtatmes,common lawe, or cuft ome: of 


this Realme, - _— 
| CHAP. VIIL 
That miniitring of ſuch oathes, us by the Lawet of the Realme, al. 
lowed unto Indges of Eccleſiaſtical courts : and ſome fewe ob+ 
teftions made to the contrary, are anſwered. 
& LA; Hat thelawes ofthe Realzye allowe it vnto courts 
oY D& Eccleſiaſticall (which point comes nextto be dc- 
% "Fs clarcd)theſe few allegatiss folowing, may ſuffice, 
1:47 » * Ordinartesare $0 ch to enquire of the foutt« 


SIP tion, eitate,and gourrnance of Heſpitals(being nd 
of the Kings foundation) and of all other matters neceſſarie in that 
bebalfe; andwpon that, to maks correflion and reformation; how? 
after the lawes of hol Church as to them belongeth, 

Now by thoſe lawes, Enquirietouching crimes not capitals 


made bythe defendants oath: as inthe next Chapter folowingis 


declared. So that (ifanyſuch faultes be)the perſons viſited are 
to diſcouerthem,vpon their-oathes: which cannot beentended, 
but that they may be creminall and pezallto them ſelues:becaule 
the ſtature ſayth,that they are to be correfted and reformed, 

If *[Uerkes be connifled before Ordinaries of incontinency,by ex< 


Char 


amination,aus by other lawfull proofe requiſite by the lawes of 
Hp «5 , 


| 


; 


BY 8 procteiitierin Counts Feeltfleſticall, hy 
(hrchghey may be committed ito-wavd.Bur itis fhewedafore; that 
Himmation(cuenart the comontalylike asatthe Frtteſaaſticall) 
jopon 02th.So that ſuch oath is(by the iudgrnent ofrtharftature) 
deemed a /arfull proofe, requiſite by the Iawet of holy Chareh.  -. 
\ Executors (* adminiſtrators uſt gue oath( before Ordinaries):  21-H,8.ca.g, 
if the trueth of ſuch Inuentaries,as they doe exhibite. Yerthis may 
implyein it, cither perinr:e, or ſome diſconery of a mans owne 


| fult; if he haue dealt therein corruptly and fraudulently.” _ 


And another * ſtatute (though ſtanding repealed)yet giveth . 27.H.8,ca.10. 
pood reſtimonie,that not onely Exquirre at an Ordimaries viſitas 
ton;bur alſo,that the parties owne examination, of whome the 'F 
r5e criminall ex gfficio is made;is holden for 2 due- courſe of 


the lawe eccleſra3ticall, not diſallowed of by the lawes of the | 
Realme. And ſuch examination is done by oath,according both | 
tothat Jawe, and to the Temporallin like behatfe ; as hath bene th, 


ſhewed out of Iuſtice Brookes abridgement. | L 
: Moreouer 3 Ordinaries arc authotized to: exquire & topmniſh, 3 1Bliz,ca.2, 
&c.the violation ofthe AQ made for vniformity of common pray. 
&: howe ? cuen,as heretofore hath bene vſed in like caſes, by the 
Queenes eccleſiaſtical lawes, But ſuch enquire generall 1s preſcri- 
bed, and ſo was alwayes practiſed, by the oarhes of men: and 
the enguirie ſpecial is,aad was vied by the defendants owne vath, 
incaſe he ſhould ſtand in deniall.. by" 
The oath of * Sapremacie may be giuen ex officio(by any Ords- 4 5-Eliz.cure 
v2rie)to a Clerks, being within his juriſdiction: yer if ſuch Clerke 
doe cary a contrary perſwaſion, it vrgeth him to reucale, and 
difcouer himſelfe,and his erroneous opinion,by refuſall ofthe oath, 
or elsto be foreſworne, which ifhe liſt not ro be , butrather re= | 
fuſe; then falleth he (thereby) into a Premwire , which putterh- | 
bim out of the O zeenes protetion, forfeiteth allhislands, &c, AM 


| ind condemneth him to perpetuall impriſonment. 


Ina ſtatute made againſt 5periwrie the ſame time;this promifo is * 5.liz.ca.9. 
eoteined: y the ſaid Aft nor any thing therein coteined, ſhal not ex= 
tend to any ſpiritual oy eccleſiaſtical court,or comrts within the Realme 
of England or Wales,or the Marches of the ſame:but that al eemery 
ſuchoffender and offenders that ſhall offend in forme a yy an ; ſhall, 
ed may be puniſhed,by ſuch vſuall and ordinarie lawes,as heretofore 


bath bene, and yet is vſed and frequented, in the ſayd Eccleſiaſticall 
OY | "Fi | 


COATS; 


: g.Eliz.ca.23, 


to — _'\::\ Lu Apologieufcertaive "BÞ Chan, 
cons: any in thirpreſernt eAtte tothe contrary notwithiey, 
ding. yrs ery will not. be doubted, but COR 
that wordepaniſt, is vnderſtood , the whole courſe alſo ved by 
thoſe lawes, which muſt necedes goe afore and doe tend to the, 
connifting of ſuch faults, as be(thereby)to be paniſved.lt was ne. 
uer claimed, nor yied by any Ecclefiaſticallcourts cither afore or 
after; ropuniſh any perimrie or ſubornation of perinrie; bur either 
for breach of oathes voluntarily taken, called /efio fides(in ſort as 


1s ſhewed in the fiſt part)or elſe for perinrie or ſmbornation there. 


of committed in an Eccleſiaſtical court,& marter. Sorthatit can 
not beintended; bur that this fazate, meaning to reſerue ynto 
courts Eccleſiaſticallif not more, yet atleaſt the parniſhment of all 
falſe oath; there made,did minde withal, rather to ctabliſh then 
to preiudice oathes there appointed ro be taken , by ſach vſaul 
and ordinarie lawes Eccleſiaſticall. For if oathes (eſpecially in cri- 
minallcauſes)were neuer thereto he taken: there could thenbe: 


'noneatall, or atleaſt there would be much leſle danger;of any 


peremrieand breach of oath. | 

In the * ſtatute de excommicate capiedo,lundry gricuous crimes 
(being of eccleſiaſtical conulance)are reckoned yp. thereby itis 
alſo prouided,that the ſignificant fro the Ordmarie,vpon any of 
them,mult c6teine, that the excommication proceeded wpon ſome 
cauſe or contempt of ſome originallmatter of ſome of the ſaid crimes, 
there mentioned . Now it is ſure,that after appearance yeelded; 
cotempts molt yſually are committed, by not performing ſome« 
thing that is comanded, according to that law. as by refuſing to: 
{ſweargor being ſworne,to anſ{were directly,as a man ought. So 
that this ſtarute leaueth the determination of all ſuch contempre 
to the diſpoſition of that Iaw,by which the proceeding is made: 
. Thaue touched(afore inthe ſecond part)certaine cales;where 
the common law not only alloweth , but alſo(in ſome ſort aboue. © 
the other courſe)doeth priuilege vnto courts Eccleſiaſtical the 
proceeding ex officio,againlt crimes puniſhable by that Iuridici- 
on,As namely, that in procecding againſt an offence, for lajing. | 
violent hands pon a Clerke; Bryan and Littleton helde (no man: 


2 M:20.Ed.410- paineſaying it)that the * ſprrienall court may puniſh it ex officio, but, 


not at the ſute of the partte , leaſt the beater be thereby kept from his 
abſolutiongill ſome temporall ductie,be contented andpayde, . - - 


Ws. _—_ 


And 


ll 


proceedings inCourts Ecelefiaſticall, rot 
And” Mordant was of opinion; thatsfamanbe ſued by a party »x., v.H,v.fol. 
yolefone fa, in not paying a ſumme of money promiſed; there ſhall 3 
he a prohibution : yet if the [ndge eccleſiafticall ſhall doe it ex officio, 
that then no prohibition ſhal lie, And a iudgement giuen long afore 
inthe booke of* eAſſiſes, ſeemeth to accorde herewith , and to * Lib.z2,AmC- 
frengthen this opinion, Rs 

Fitzherbert in his Nona naturabreninm , reporteth the Lawe 
tobe:that an? Ordinary may cite proceede againſt A an ex offi- Nov.nat.breu, 
cipro violenta manuum iniettione in clericum. Likewile for tithes pay can 
liteined in the trme of the vacation of a Benefics « loallo hee may 
che thoſe, who refuſe to mayntaive a Carate or Chapleine , and for 

cation and like offences, 
Butby the law ecclefraFticall, according to which the procee.. 


« FY 1 
: 


| dogis,the courſe of proceeding againſt cries and offences(for 


the moſt part) is by the parties corporalloathe vnto articles or poſs 

tis ofthe very crimeit ſelfe,ſo there be precedent, a denwncia- | 

tw, a fame, notorionſnes of the fatte, taking in the maner, or anie 0< Ll. 

her marter,ſufficientin law,to open a way to ſuch Engquiree, d 
Thatewgririe is allowed by common law ynto Courts eccleſi- | 

fficall (and ſo conſequently theſe oaths) appeareth alſo further, 

bytwo precedents of conſultations,ſer down inthe Regyſter, The 

former of them mentioneth & alloweth of an Inqmi/ition made + Regilter.ie 

the Deane of Torke Official, and of his proceeding theres (9.4, 

mon, for defects1n a Charcel,and for want of ſundric ornamets, 

udother requiſites ina Church, 

' The Sother{beſide a conſaltation)doth conteine alſo a coman- 5 1bid,fol.g4. 

(ment to the Ordinarie, totake full information , cuen by way 

nquiſition,and by other meanes,touching the value of tithes, 

ud to certifie into the Chancerie.Now al Enquirie generally(as 


Ak is. er, 


$lhewed aforc) is ex officio; andis by oathes of other men in ge= 


Ira enguirie;and inproceſſa informatino:and may be by the oath 


the de fendant, in proceſſupmnitimo,lothe crime be not capital, 
"if matilation of limme. 
But to ſpeake more particularly for proceeding of Office; we 
de there,that an © Ordinarie proceeded ex officio,as for a crime; , 1,4 WY 
vinſt a pariſhioner for tithes deteined by him , whiles abene- | 
Ke was vacant. P 
| Thatitis 7 allowed yntothemto proceede againſt crimes, ad? Tviddal.49.e. 
” O ; correclionem 


!]hi),fo.s 1.b, 


SIbid,f>.43.b, 


$lbid.fo.s 1,2, 


4 Thil.fo, 50.2, 
&d 


31bid, 54,b, & 
$ 5,flo 


bz ****- Or Hpobgie oftercaine oh, 


' correflionem anime, wehaue a precedent there, of ri Otdinarie, 
proceeding againſt a lay man for vſqrie, cuen atthe isftanceof; 


partie grieu | 
Thar againft erimes, defefls, and exceſſes, they may proceeds 
& obieCt articles ex officio; * appearerh by the precedetthereſ 
downe; where an Ordizarie proceeded ex officio, to the interdis 
ing ofachurch; byreaſon a part of ainine ſernice (as it wasthen 
holden)founded to be vied in chat Church, was withdrawen, 
Where an *Ordinarie proceeded ex officy ſui debitogtothe cor. 
reRing of crimes and exceſles of thoſe,that were vnderhis Turf. 
diction : and among others, obieRed articles againſta Knight, 
for not ſufficient reparations of a Church , tending tothe corte. 
ion of his foule, by reaſon of his dereining of that which hee 
ought not: this is there allowed, to belong tothe court Eccleſe 
#/ticall, and to the liberties ofthe Church, 
| Likewiſe we find there,an* Ordrxaries dealing allowed;who 
proceeded exofficio-againſt one,that had laied violent hands vpm 
a Clearke,fofarre foorth as he dealt but for correftion ofthe delins 


quent, to the excommmication of him,& puniſhment of his ſane; | 


withour adiudging any amends to the partie wronged : for this 
belongeth to a Temporall Conre. | 
 +Vpon apublike fame atiſen, that a certaine pariſhioner dit 
withhold his due ob/ations,refuſed to be confeſſedto the prieſt, # 
to receiue the communis at leaſt once ayere:the Ordinary ex offi 
cio did call him, tothe intent toinfli& ſome corporall paine ypott 
him,for correRion ofhis ſoule : and this proceeding is thereal- 
lowed vnto Qrdrzaries,to be of their iuriſdifion, and lawful, 
Ones Lindſey a publike Notary, being infamedaſwelofa crimerf 
fornication (for fo Itake it,that it ought to be read)by him cam#- 
ted;as for conteprs done tothat court: was ex officio proceededa- 
gainſt,by j Deane ef the Arches, for correRtis of his ſoule &ma« 
ners,both which are there allowed(together with ſuch proceee 
ding)to belong to 5 /ibertie of the church, to ecckſ, inriſaiition 
In which copie of c9»yſwtation it is to be noted, that towardstie 
end therof,& alſoin the title of it in the margent;this word defit- 
rations, is vied in ſtecd ofthe word fornication: : for a&tions 0 
defamatio be ſeldom, or neuer ſucd ex officio, but at the inflanct 
ſome partic grieued.Befides mentionis there made of comme] 
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proteedings in Courts Ecclefraltical, 


. 103 


tyichinthat #ariſ on; which,in defansation(that is not proper= 


raid tobe committed)is not material, ſothe defendantremane 
then in that juriſdiction . and therefore,where in the beginning 
ofthat #/rit , the wordes are printed, Super formationts,efrc, and 
corner ſo hay hath no ſence nor yet is any Latm) no doubtit 
ought ro be ſuper crimine fornicationts 4c, commiſſo. 

As for the *crime of fornication,itis twiſe(befides)noted by the *Ibid&1,45, a 
Regiſter chat Ordinaries proceededagainlt it,in that forme, In the 
fiit wherofir is ſaid,thatthe Ordinary,proccededer officy debits 
(bound by his office & duty)againlt achapleine that kept a c6. 
aubine publikely to the danger of his owne ſoule, & with ſcar- 
Ulof others, Therefore this crime was obic&ed againſt himex 

0, for his correion,and for reformatian of his maners, : 

Iathe* laterof them,the Official of Canterb.proceeded ex of * Ibid,fol.gy,b, 
ſcio againlt a vicar(for the ſame crime, 8& for contepts alſo by him 
nade againſt that court) ad correftiont anime ſus. And therceir is 
lidofboth the faults,as in al the former coſmratros to like effeR: 
tatthis is cognittoſpiritualis gue ad for Eccleſiaſticum pertmet jr 
remiſs, And the ſaid writrunneth thus : Cm vor nuper ex officio 
thro, fama publica referente,quod T.chc. veitre inriſdittionss C, in 
anlexibuy fornicarys tenet-ipſum cora vobus m curia chriſttanitatis 
mcorrettone anime ſas, in hac parte citari feceritts , procedentes 
tntr4 erm (bidem ) inxta canonicas ſanttiones Fc, vob ſignifica- 
ww, quod in canſs predittis ex officio veſtro, quaten ad correftio- 
wm ipſus vicary, & nonconcernunt placitade catallis & debitts gn 
aria Chriftzanitatisprocedere, & viterinus thidem pro ſalute animes 
huftatuere & facere poteritis , quod ad officium veſtrum ſpecials 
Ieritts de inre pertinere, prohibitione noſtra predifta non obſtante. 
fothat by theſe ſo many prece&ts of conſultations, by citations, 8 
weeding againlt crimes &c.(being ofthatiuriſdiction)by way 
oftwquiſition or enquiry, & by y authoriſing of eccleſiaſtical udges 
blofthe,co proceed therein,& ro-do,guod ad forum eccleſpafticit 
urintpertinere: & by the obicRing of the crimes to the parties 
nes of,ex officio inxta canonicas ſanttrones jus, liber tatt eccl, 
hich may be by oath, in matters aſwell prok:bita quia mala, as 
Magma prohibit )& againlt /ay, aſwell as eccleſiaſticall perſons; 
tedoconclude,& gather; that by ſo many iudgemets of the c0- 
wnlay for crimes of eccleſiafticallconiſance (and conſequently 


imatters ncicher Teſtamentarie,nor Matrimonial )avy X 
Bhs: wahetner 
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' whether /ay or eccieſiaſticall, being ynderthat inriſaiftion, maybe 
cited, (though againſt cheir vrits)by Oramaries 8 Indges Ecclep. 
alt icall ex ofvi 1pſorum mero, And ypon apparance, may by ex. 
ſures eccleſiaſtical &6.be vrged vp their oaths ynto examinatis 

& to anſwer matter,though it concerne their owne crimes, And 

therfore,that the lawes ofthis land do warrit & alow,the mini. 

| firing of that othe(wherof we intreat)ynto Courts eccleſiaſtical, 
We do oely ſay, that the defendant may lawtullybe yiged, 

in due proceeding of office to an{were concerning ſome crime; of 
his owne,by vertue of his oathe, But according tothe Treatiſow, 

Note-gatherer, and others, who ſeeme to confound all procee. 

ding ex officio; with the yery miniſtring of an oathe to a defen. 

dant, touching a crime obiected againſt him ; we mighta great 
** deale moreperemptorily conclude; that ifrheſe two (as they 
holde) be but (intrueth) all onething , then whereſocuer pro. 
cceding of office is, there ſuch oathe ( of neceſlitic) mult bealfo 
miniſtred and taken, 

Theſe proofes (laſt alleadged) are gathered out of Writtesof 
Conſultation, afcer that (by the parties conuented) Prohibition 
had beene brought, to remooue the cauſes from eccleſiaftical 
Courts, And therefore no doubr, but that the-Lawe (beforethe 
{ 91:ſultations awarded) was thoroughly debated; and thar the 
parties aelinquent were cited, and proceeded with altogether 
Lainſt their willes. For,can any be ſo ſimple, as onceto imagine, 
that a man who 13 cited to anſwere, in a cauſe c7iminallandtobe 
puniſhed or correRted for it, will willingly appeare and anſwers; 
tthce neede not tocomeaat all, and were therein alſo, by Lae 
protected?Or that he wil be at coſt,to procure a prohibitioto (lay 
the dealing; where he is willing enoughto be proceeded with? 

But belides allowance hereof , by the Statutes and Comms 
Lawe vnto Courtes cecleſiaſticalktheprattiſe alſo by time immer 
moriall hath runne accordingly; as may poſitiuely appeareby 
Afs of Eccleſiafticall Courts, and(by way of abnegation )may be 
ſhewed from the Recorder at the common Lawe, Inthat (as| 
thinke) it willnotinthem be found; that any Probibitron ( hath 
ypon this point onely)/beene awardedthence : or at lealt vp" 
on debate for obtaining ofa Conſwitation , ſuch hath not ſtoode, 
nor beene mainteined, Fr 


: 


Prefs proceedings in Courts Eceleſraſticall, To; 
+ And albeit, either vpon this conſideration , or ſome other as 
weake, certaine cuill ditpoſed and faRtious perſons; haue long 
agone diſputed and maintained opinion, againſt oathes mini- 
fired both in Courtes temporalland E celefaſbicall ; yet ypon ge- 


'necall miſlike of ſuch ford opintons (as may be gathered) a Pro- 


ginciall con5Fitution was then agreed ypon and concluded; to 

make euen all diſputations, againſt oathes, miniftred in either 

court, to be here/ie, which Conſtirntion 1 haue not hitherto found 

thaue bene miſliked, much lefſe condemned at any time ſince; 

25 contrary to any the lawes orpolicie of this land, Let * zo man ;Conftie prom, 
(faith that Conſtitution)preſume to difÞute &c. againit othes which qu 
ge made either in Eccleſiatticall or temporall Ccnrtes in caſes accu- 

fomed,and in vſuall manner,&c.and from henceforth, let it be com- 

monly taught and preached; that oathes may lawfully be taken by all 

(to whom it appertaineth ) by touching the hole Goſpels , and vpon 

them;in all caſes by lav expreſſed,and which are vſual in both conres, 

Seeing then it 15 moſt appatant, that the 9athes (which wee here 

diſpuce of) are both expreſſed and preſcribed by lawes Cizil and 
Erclefiaſticall;and wereallſo there vicd, both at the verytime of 

uch ConSZitution,and long afore:it wil hereuponfollow,that the 

like oaths were then alſo vied in temporall Courts, and were(by 

that Conſtitution) aſwel alowed ynto Eccleſiaſtical courts,as they 

were 1n their owne temporal! courts, Which thing is ſo much the 

more manifeſt, in that, a lictle Treatiſe purpoſely compiled (I 

takeit) by Saint German in the time of king Hen. #.cucn againſt 

ſundry ſuch Conſtirutions,both Legatine and Proxinciall;yert ſaith 

thus of this very point, viz, *:/hough ſuch a mans ſaying viz. again#t x A Trexiſe con- 
vſuall othes,in both conrts be untrue ; yet it ts none hereſie , He yeel- £73 Confiir. 


; : Prounciell and 
deth then,that,in all caſes then accuſtomed in both courts;othes Legaine.ca.z3. 
mightlawfully,and alſo ought to be taken. Pity? Fes 


' The praGtile of this oathe (as in all formertimes) ſo was it al. 
breceiued and vſed, in the time of king Henrythe cight,as well 
ker the Papacre was oucrthrowne heete, asafore : and ſo hath 
k continued euer ſince, 

| And after his time,the*Lords of the Comnſell finding Bonner the , \g., uqwos. 
bf London ſomthing {lack in his duty; did enioine himto cal a- 2.edir2.rom. 
brehim alrefuſers to come todiuine ſeruice,&to ſearch ont,con- ©1495 


en, & puniſh al adwterers,according to the eceleſtaſticallla ” 4 
| | I 


* 7bic.fol, 1501, 


Ibid, fol,rtg12, 
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| The? kings commiſſioners viſiting the Church of Pane, dd 


examine al the ofthat church by verrue of their oathe;touching 
thcir dottrine and conuerſation of fe. Wherevpon one Tobn Paz 
ter and athers,did confeſle aduiterre euen by themſelues tohaue 
bene commitred, yet this was a gererall enguirte, 


The KingFcommiſſion to proceed again(t Bonner,affirmeth;thar 


the commiſſioners ſhal proceed aſwel by meere office : as alſo by way if 
deniiciation,& by either of the, or by any other means, bytheir diſcre. 


3 Ibid, fol. r5 12, Fforzs, By yertue3 wherof,they charged him w a corporal oath,exof. 
ficio;n torm oflaw,to anſwer the poſiteos that ſhuld be miniſtred; 
. M4bidfol. 1516. which ypon his oathtake, were afrerminiſtred ynto him.Buttfor 


$Ibid,fol, x 536, 


thathe would not anſwerthem fully, he was pronounced corty: 
max @& proconfeſſs, & was remaunded backe to priſon as afote. 

The 5 proceedings about that time allo, againlt Ste, Gardiner, 
& the oath mimlſtred to him, was ex offic:e, in matters criminal & 
penall : as appeareth by the ſentence of deprination from his Bi. 
ſbopricke of Wincheſter. And yer belides B:ſbops, there were ſome 
of the Kings connſell, ſo:ne Crailians, and alſo lome Irdges of the 
land, andother common lawyers, who were then commſſioner: | 
in that cauſe : and knewe the lawes as ſufficicatly well ; as any 
doth,which now impugnerh this courſe. 


«Circa 3,aut 4, - In hcr* aieſties time that now is,a ſpecial comifſion was dire» 
an EY { ted forth by her highnes vato certaine great perſons both ecele- 


Elzabcthz rc+ 
Finz. 


faaſtical,& lay; wherofdiuers were of the prizy connſel,to proceed, 
by way of enquiry ex officio, againſt 2. great & honorable perſona- 
ges,in a cauſe of corretion 4 incontinency,for ſo the conmiſſon 
did runne. Whereupon they were accordingly called, and pro- 


[ 


| 


ceeded with; and were puttoanſwerthe crmmiralarticles, ypol 
their corporal oaths. 

Not onely atall general vi/zations holden in the beginning of 
her Maieſtiesreigne , by ſpeciall commyſſions.grounded ypon the 
Rat. z.£c.1.butalſo cuer fince,by yertue of the commſſios eccle- 
fraftical,chis courſe of exaQivg ſuch oaths,hath bin pratiſed and 
continued.was it then ſo long together,againſi papiſtsand other 
d:liazquers,a molt iuſt, & neceflary oath, & ſuchas againſt which, 
no good ſubicCt{bearing the name of 2 profeſſor of the goſpel)cuet 
d:d open his mouth in any d:{bke: and is ic now become on alo* 
dain,ablondy,crnel,voiult,& more then Spaniſo Inqmiſition; biauk 

; atcy 
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{few vaine,8& fattions Reformatiſts, are vrged with.the ſelfe fame 
maner of oath?Belike lawes themielues are but partial, which in 
reſpect of acception of ſome mens perſons, doe fo quickely turne 
their nature,from {weete ro ſower,and from uſt to vniult? 
When D.Grinaal late Archb, of Canterb,was B.of London;he 
coplained to the Lords & others ofher A{a. molt honorable pre= 
g coleſel; for that by vertue of the comiſſion eccleſiaftical, he could 
not ſo duly & thorowly proceed,to the di/oery & puniſhment of 
certaine kyights,& other great poſſe{ſhioners being Recuſants (as 
he ought)beeaule ſom Cinilians & common lawjers(luppoſed the 
by him to be like affeed)did finifterly animate and aduiſe them 
nottotake oath, to anſwer ynto any articles obicHted ex officto; 
valefle ſome fame by preſentment,or ſuchlike,were firſt found a- 
anſtch&, which would proue (ſaid the B.)a long,troubleſome, 
and chargeable courle, ific ſhould be-purlued;ſeing ſomeof the 
dwelt in-remote places of the Realme, where as the people alſo 
ſtood hke affeRed;ſothat rhey would neuer be induced,tomake 
J any ſuch preſentment or diſcoucry.and yet thatthe matter was by 
denancrationsby vehement preſumptions, and by good enidence 
piucn ynto the commiſſioners; ſufficiently otherwile deteRted;or 
was ſo otoriors, as that (by lawe)they might ground an Enquiry 
ef offce,a gainlt rhe; as by others,nolefle found Lawyers,he was 
formed . For redreſſe whereof, and for furtherance of Iuſtice,ir 
pleaſed their hanorable LL.to cal ſom both ofthe (7milians, & co- 
mon lawyers afore th& tothe Counſel boord,that had giuen ſuch 
aduiſe,8& thereupon,threc ofthe dofFors, and one comnſelby atlaw, 
were by thE comittedtothe Fleet, which (I think) ſome of their 
boworable LL.& others yet remaining, can & do welremember. 
By al which herepremiſed it doth appeare,how ſufficiently 8 
manifoldly our intention(in this behalf)is grounded:&likewiſe 
tohow ſmal purpoſe theTreariſor reſonerth,where he gathereth; 
thatecclefiaſk. courts muſt be reſtrained by the Q . prerogatineroial, 
& common lawes gn that their inriſastion is from the Crown.Conhi- 
dering,none ofthe defenders ofthis oath wil deny,cither the a= 
teedent,or conſequence hereof.Butthat which conertlyhe would: 
theceinferre, viz,that ther fore they may not gine oths,but as the co- 
wn lax doth; wil not any way follow thereupon: becauſe the O., 
Prerogatine royal, and commen lawes, = ſo farre fromreſtraining: 
2 or 


rot ' © Au Apologieof certaine _ 
or forbidding theſe oathes; that (as ir hath beene prooued)th 
allow them. and the Temporall Courts (in many like caſes ) yi 
not ſo much as a differentcourſe from this; which 1s in ſpeciall 
controuerhie, 

Now ifit ſhall be ſaid, which alſo ſome very learned men do 
hold(as the Treatiſour confeſleth)that the Statute law made the 
firſt ofher Maieftre , warranteth, and alloweth this manner of 
oathe : then to ſhew this to be (as he conceiueth it) abſurde; hee 
telleth vs of ſoine other points alſo defended (vpon the generall 
words of that eAfe, and of the Commiſſion) by the (aide learned 
men;which ſeeme ynto him to be alſo no leſle abſurdities,thenis 
the miniſtcing an oath ina cauſe criminal; & therfore the one no 
better warranted thereby,then the other. for to what other pur. 
poſe then this,he ſhould bring them, I canot poſlibly coicQure, 

The firſt fault he fiadeth with ſuch learned mens ſayings, is:for 
that they tudge it to be warranted by the Aft,and by the Comiſſion 
to put men to othes;none accuſation,ſute,or lawful informatio,reſents 
ment,or indictment, indiciall preceeding or depending. He may fa 
ther ypon ſuch /carred men what he pleaſe: bur is it likely that he 
himſelf would thus obie&zas ifhe requiredbils of [nformation & 
Indicements (as itis at the comer law)to be vſed alſo in courtsece 
'cleſiaſtical,ſcing both himſclfc,and the Note-gatherer do tie the 
Commitlhon to cauſes only eccle/iaſtical,and they alſo tobe dealt 
in,only eccleſiaſtically?Such learned mes ſayings, may wel &tru- 
lybe defended:as namely,whe eitherthe offence 1s xotoriows,oris 
knowen to the [udges themſclues,to be dangerous & ſcandalom 
to be ſuffered, Fortheſe two caſcs be outof all thoſe that hee na» 
meth:yea though he ſhould (molt yniuerſally) take ſuite forany 
proſecution by another, and information for any priuate credible 
ſnggeſtion, or denunciation made, 

The ſeconderrour which he afſigneth to be holden by them: 
is, for that, ſecret information may be admitted, ſuppreſſo nomine n0« 
tificantis ; and he callerh ſuch informations, ſecrer accuſations, and 
the men malicious calumniators ; adding, that all good lawes, and 
well gouzrned common wealths, have ſuch hidden backbyters, for ap- 
parant accuſers, Butit allgood Laves andwell gonerned commm- 
weales do(indeed )hold ſuch men far apparant accuſers; then dothit 


#; : 4 0 
follow;that, when ſuch /»ſormation 1s giuen, there is no wanto! 
al 
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an apparant accuſation, Yetin very deede, eucry relation made to | | j 

a Mapiitrate by (uch, as will not proſecute, nor (perhaps) bee tif 

ſetemn the caule, for ſome good conſideration ;is not by any 

le»,norin any commoy weale that I know of; holden for an accu. 

ation,for a malitious calumniation,or tor any ſecret backbiting,nor 

yet deſeruedly (by any neceſfitic) is ſoto bee accounted, For 

belides other countreys which I haue read of; ſuch priuate infor- 

mations haue(oftentimes)their manifolde good ylſe,cuen in this 

Realme,yea and amongs ech degree of Magiſtrates. And if they 

ſhould be * wholy reieQed , or negleRed; might (lometime) * Vide 2. part, 

bring an whole ſubucrſion ynto vs all. Pg.®: 
Ipray,were thoſe that gauethe firlt information of Babingtons 

dmnable confpiracie,to be miſliked, as ſecrer backbiters? or was 

the examination of theſe traitors,and the proceedings vniuſt;be. 

cauſe the names of the intelligence-giuers,were to this day ſup. 

rreſſed?By this example then you may wey,8& conſider,of ſun- 

dy the like. Howbeir ſuch informations in ordinarie courtes Ec 

defaſticall, be not holden for ſufficient ground of Specrall Engqui- | 

ne; except they be very frequent , and the offence ſcandalous: 

nd in Commſſion conrtes, they bee as rarely recejued, as in any 

courts Temporallof this Realme whatſocuer,andthen but from : 

ery preat,and credible perſons, 

The third fault he findech with ſuch /earmed mens opinions,is; 

tat,the Judge may profeſſe himſelfe to be an Accuſer:which lawlſſe 

mceeding, the Inſtice of thts land (he ſaith) deteſteth: for that vs 

Warmay be accuſer , and witnes: or Inditour,and a [uroar : there- 

fre mach leſſe may the [ndge be an eAccuſer. Foraniwere where- 

& firſt the lawes cinilland eccleſiaſticall,holde notthe Tudge pro 

(teding of office to be any accuſer: bur that whereupon the £x- 

Mryis grounded, to repreſent the accyſation, and lo there is no 

teed for thetn to pleade ſuch plea,as he hereſurmiſeth. Second- 

Fthat,ar accuſer may(in ſome caſe and ſort)be a witnes,&c. is 

«lewhere declared: and ſo his artecedent falſe. Thirdly,hisrea- © Vice 2.part, 

nfoloweth not:for why might not a Judge be an accaſer-albe- TIT 

tneither an acc#ſer could be a witneſſe,nor the [nditour a [nrour? 

fourthly,if it were true,thatthe Iwfice of this 1and, and the com- 

wrlawe did not vic ſomething, which an Eccleſiaitrcall court 


beth: may it thereupon bec inferred, that therein is a con- 
4% P ; trarietie, 
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trarietie, and thereby (for ſuch drfference onely) adeteſtationgsf 
the other courſe? This maner of reaſoning is more comonyith 
him & others,in theſe cauſes;then any way found & ſubſtanti, 
For the one court doerh it, & the other averh it not , be no contra, 
ries;nor yet propoſitions in any other degree of oppoſition ; in that, 
ſubieflam propoſicionts 1n both,is not the ſame,and therefore doe 
import no more,but a awezſity,For is this(which is the verylike) 
any goodreaſon, viz, an Eccle/iaſticall court readeth diffinitine 
ſentences d- ſeripto, but a Temporal courtdoeth it not, in giuing 
judgement, therefore there is contrarietie betyixt theſe cots? 
& {o thereading de ſeripto,in a court eceleſraſtical vtterly vnlaw. 
full> WhereofI choughtit not amiſle, once for all to aduertiſe 
the Reader,becauſe this erroneous argument is ſo yſuall, 
Laſtly,ifalltheſe were to be graunted ynto the Treatiſonr,euen 
as he hooker them down;yet what would it auaile his cauſe? For 
admit theſc colletions were abſaradly gathered, from the genera 
lity of the words of the A & Commiſſion;would ittherefore fo 
low,that authority,to miniſter oaths to defendirs in caſes crimi« 
zal.could not thence be argued without abſurdities,being whol- 
ly another point? why ? if cuery thing cannot well be inferred 
thereon,may therefore nothing ar all be? Yet ypon theſe & ſuch 
like ſpezches,ratherthE reaſons of his, (elſewhere by ſundry occa- 
ſ10ns rouched)the Treatiſour wiſheth;the ſaid learned men wiſclier 
toadniſe theſe Comiſſimners eccleſiaſtical,go reſpett the ends expreſſed 
:u the ſtatute viz..the pleaſure of God gncreaſe of vertue,conſeruation 
of peace and vnitie of this Realme : rather then the ample and large 
words of the ſlatute,and herght of their Iuriſdttion, as if theſe ends, 
could not poſſibly concurre, with tender of ſuch oaths,But whe- 
ſocuer, he, or any other learned or ynlearned,haue ſufficiently 
(indeed)prooued,thatthefe cannor ſtand rogether;I doubtnot, 
but that the Camiſſimers,wil take jt,asa great benefit, tohauebin 
inſtruRed by th in a point touching the pleaſure of God, mereaſe 
of vertur2,& conſernation of wnitie ; which by moli of their large 
trauels in Dixiniti2,by themſelues they haue not hitherto foid, 
Howbeit, this laſt part ofhis ſaying ſecmeth ynto me to ſound; 
as if he would not ſtick any more,to grant vnto vs,that the lag? 
words of the Aft doe allow of this oath. So that we finde nothing 
any way materiall by him alleaged, to impeach our former be 
a Bene 
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,viz.that the common lawes, and fatnter of this Realme, al. 
lowe ſuch oaths to be tendered by EccleſiafticalTudges.& ther. 
fore the oath of the partic in ſoine matter of crime, that may be 
dimageable & penal vnto him;is both in praiſe, & is alowed alſo 
tobe praRtiled(in courts eccleſiaſtical) by y lawes of this realme, 


CHAP... 1X 


That ſuch oath touching a mans one crime us allowed , both by the 
Canon and Cimll /awes: howe farre, and in what ſort : and that 
the hike ts eftabliſhed,and thought equall, by the lawes && cuſtomes 
of ſundry other nations, aſwell ancient,as moderne. 


77 Eing thenthe giuing of an oath ina cauſe cy1- 


DEER 
> (C- N- > 2i:all, & penall to a mans owne ſelfe; is practt- 


ZEY led by the lawes ofthe Realme, and allowed b 
WE them, ynto courts EccleſraFticall:in both which 

f/ W VF& reſpeRts, ſuch Canons ,as preſcribe it, are by fa- 
SD te warrantcd tobeſtill yſed, as they were be=- 
brethe making ofthe AQt.25.H,8, andintrueth bauebene al- 
myes ſince : let vs therefore ſee , whether this courſe be tuſtifi- 
blealſo by Canon and Cixilllawes, and by them allowed and 
miſed. 

Fiſt,the /awes of the realme,that do allow certaine matters to 
of eccleſiaſtical conuſance,canot be intended,but to allow an 
«leſſaftical forme of proceeding,by ſuch lawes receiued. For ir 
Jere as vnreaſonable to barre them from proceeding in a caule 
Keleſiaſticall, according tothatlawe: as it would be torequire 
them to deale,by way of [/nditements and [aries. Thoſe lawes 
te ſoplentifull in this point, that ir were vaine to ſet downe 
Wtatench part of that, which in this behalfe, might be ſayd, 
Therefore I ho!de it beſt to ſhewe vnto you, what is the Jawe 
lerein (agreeable alſo to the praQtiſe in ordinarie courts eccleſie 
Afical) as I conceiue it;in as great briefnes,as I can, which may 
9h declare, that by thoſe lawes it is allowed, how farre, and 
My it is lawful: & may alſo ſerue to anſwere(by true diftinEtt- 
0) vnto all obieftions , drawen out of either of thoſe lawcs , a= 
kinſt this courſe. 


Anoath touching a criminal peſition,or matters either __ 
y 


| 


'M. 
dS na 4 | 
<NOr ond | 


0p; AE 
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ar9 oO © dpulogirofcertdive-- Chug, 
by a witnes, or by apartie, A witnes (by the yery nature of teſt 
monie)mult depoſe iadifferently , alwell for the partie ap i 
whorm he is produced, as for him , which produceth him, Ana 
therefore is to anſwere truely, not onely tothe poſitionsand arti. 
cles, giuen in by him, by whom he is produced: butalſo, ynto 
the lawfull and pertinent /nterrogatorier, miniſtred cuen by the 
aduerſe part, In which [zterrogatories,two ſeuerall ſortes of mat. 
xets may be conteined; tending to difable him , from giuing te. 
Nimonie, The firſt is an /»terrogatorie tending tothe diſcoueri 
* HO bfhis owne turpitude : and w1to * this , wh:ther it concerne 
reſtibus.n.10-. £7176 ſuppoſed to be committed by the witnes, or his confeſſion thera 
Tn, -- . of; or the fame and infamic ag aint him of ſuch crime; or a ſentence 
thereof,or an excommunication(thereupon)gone ont againſt him,gy 
any ſuch like matter;he is not bound to anſwer wpon his oath, though 


he haue done penance for it,and thereby be preſumed, to bere. 
-* To, Andr,in ca. 


> To.And.in . formed, The reaſon hereof,is truely alleagedto be this; *becdsſe 


_ mu.6.per c.exru- the ed of ſuch a criminous Interrogatory miniſtred by way of exc, 
arum.de purgat, 


parry wed. barre to awitnes, or to an acchſer;ts onely to diſable him, from 
accuſmg, or witneſſing, & not to the acquitall or condemnation of thy 
per ſon ſo challenged of the crime; as the ende 1s ,where a Purgatian of 


4a a mans owne ſelfe,zs to be enioyned: & therefore, no reaſon to acke 
z Alph, Villzg.in jt of himaſelfe, For (as one wel ſaich)by the 3 order of charitiezcle 
Wor _ * mants bound,to lone his owne body,and fame, one degree ſooner apd 
, neerer then his neighbours : inſomuch , as the /oue towards our 
ſelues,is made the rw/e,howe to /one our neighbonrs; in whichre- 
ſpect iris ſayd, that, ordinariacharitas incipit a ſeipſa. and thete- 
fore »oman # bound to furniſh one that ſtandeth & oppoſeth himſelf 
againſt him; enen againſt himſelfe, in matter of crimes, but (layth 
he) it © atherwiſe, when a man is vrged to the like, by a Magiſtrate, 
 # vide 2.Part. that is his competent Indge.Whereby the reaſon of the #priuilege 
P48-36, of an oath miniſtred ex officio; abouc that,which is at the i»ſfaxce 
of a partie,appeareth, | 
The ſecond fort of [nterrogatories; tending to the diſabling of 4 
. $ Felinibid,per witnes, 75 ſuch, as conteine no turpitude in themſelnes. as 5 Interrs- 
Baldums atories, touching his condition, as whether he be bond or free, orof 
6 ponertie kindred,or alianceand ſuch like and to theſe fie is bounk 


to anſwere, FT 
When a crimizall matter is obieQed, as to be anſyered'f 


_ 


hot. procedogrinComierENlAficek, Ta 
kim that is partie vnto the ſuite: it either toucherh the criwe of | 

ome witmeſſe by him produced, or elſe thepartie his owne crime: j 
f' it roncheth a crime of his owne witneſſe; he muſt anſwere it by the hy ay { 
vertne of that part of Inramentum calumnie,by him taken;whichis, tu. | 
tht he ſhal not burthen(more then needs)hus aduer (ary in making his | Wl! 
woofer; but ſhall himſelfe confeſſe a trueth therein when he is acked. F: 
' But when ittoucheth the parties owne crewe,, itis of two dt= Þ! 
gers conſiderations : for cither, the cauſc is Cimlly mooued for p 


theproware imtereft of the proſecutor : or cls criminath,forpublikg | þ 
_ 
If rhe ſuite be but ciily mooued, the criminon poſition or in= 


terrogatorie , may concerne ſuch a ctime; as being concealed, 
brings benefit, & commoditie to him, with another mans loſle, | 
Andin* chis caſe(albeit there be no fawe,or no detettion prece- 


idother mans 1s 


y fawe &c, then is he bound to anſwere + Barcol. vbi ſ- 

_ pra cemifiue. 
| | criminally ,' tothe intent of pablike 
pariſarzent; it is cither touching a criine altogether hidden, ora AS wy pe W 
crime which ( in ſome ſorte) is bruted abroade and manifeited. quiltenh ex, 
fitbe ſimply bidder, and ſecrete, the 5rule is; that amanis not j 9-4 p47 ya 


_— — k.4 —_ — 


| Anditis ®alledged out of Chyſoſtome in the Decreci:Non thi IPERI, 


Geowt te "04 inpublicum.c}c. + : : regula ſecundum 
© One reaſon hereof is; 7 becauſe meere ſecrete ſomes necde Necum Tin. 
dotbe publiſhed, bur arc tobe left vnto God alpne: De occmltis «.quatiter.el.r. - 
Eccleſia non indicat. WO TN 706 pou, oi 
And another Canon to like effe, * ſayerh thus : We ſpeake * D enitent 
if ſnnes manifeſted : but as for meere ſecretes, God ( alone ) is ut; equa 
bee, that knoweth them, and will indge them + where, by ſecrete vbidico. 
ſancs, hee vnderſtanderh ſuch; asare by none inckiing and pro- 7 A614 
babilitie brought yntolight,' and therefore cannot poſſibly be p Vihanus. 3.6, 
Enonkced in any particulacitie,vnro the Judge, * walls AS 
Wk” Therefore 


—"- ph —_> WW = — —— __ bd "a 


* ._" Brdpogieef cortaint-..... * Chg 
þ Ther | $10, enerall Enquiries ( as at viſteations ) thelaw 
preicrive 1 


5 forme of oath tobe taken by them, who arets 

+6. qualiter.ef,r+ * denounce and preſent, viz. touching ſuch matters a5 they knowe, o 
deaccult, _ bo[oeve, & haue incharge ( excepring alwayes crimes meerely hid. 
290 den. )cbey ſhall ſay the full truth,and nothing but the trueth,In which 
<0. 4 reſpeR,it is ſaid,that if * an Officer of 4 Towne (as ſuch, whichbe 
Adeacculat, Falledin [talie Decan villarum ) by preſeriptof ſome tarme bers 


ap on x fk of this poynt: If. the Adulterie be altogether ſecret,a manu 


ide plura.2-part. wdicially to confells bis (ne: nettber inthis caſe on 
Minter Andrei eo bi ho nee ne ſg 


Jmffegion theregf: $44 elſe whey '# 14! oqne a S emiplene, that is , one 


- | runes impoſed-ypen hins, and he i; then bound to confeſſe th 
+1.8:6.1% Anotherreaſon thereof is:that a * [/ndpe ma not inter, att 


theres noveequitie toenguire , of faulces that are abſolutely 
ſecrete and hidden, © ES - ak 
:. Andyetthere be alſo.certaine caſes, which are exceptedout 
5 &c.inquifirioais, Of this.rule: The firſt 5is, when the hidden crime is ſuch, as doth 
Mareatlar Abb, (bylawe)hinderthe execution of funRion Eccleſiaſticalhorthe 
jac.cum ſuperde retcyning of a benfice, as Simon {rregularitie, or ſuch like. 
Fea: .. Anexample © hereof, wee haue allo inthe olde Canons of 
6nibus.$.7. = Comncels; where jt was thus decreed : Though hebe otherwiſe # 
5 Cone.Cartha.g, £6179,g904 man, yet let not ſuch be ordeined a Clerke , which © 4 ſo- 
relaruma Gth- . lompe peuttent, viz. ſuch, as (.for ſome.crime) hath bcenepur to 
plnſterrbas,  fuch gricudus and publike penauce, as was yery viuallin Li 


"' 
& © & 


—_— 


WL proceeding in Contec Eeehfaitical, Meg 
ſraicer times, But if ſuch happen zo hee ordeyned, throughthe 
Piſops want of banlidecef hu ſtate ; lethim bee depoſed fron? 
the Clergie; becanſe at the time of bis ordmnation , non ſe prodidu. 
eſe panitentem , he himſelfe bewrazed not ſo much. Then much. 
more ought he to open it, ypon his oath. Sg 


"Thercaſon, that mall* ſuch matters, as do hinderthe execu« | 332345 =- 
tion of an Ecclefiaſticall funRion, the; partic himfelfe:is to ank nunciat.c.nif 


ſwere, though it be otherwiſe ſecrere; or that he haue done pe= 


cum pridem,$.1. 
& S-propter 


warce for 1t) 1s this : becauſe, (thereby) his owne good and ſafes conſaentiam. 


tie of conſcience,is procured: leaſt he ſhould (elſe) wrongfully 


Specul. ibidem, 
Panor.in c.cum 


live ypon,and ſpend that, which ( by lawe andright ) belongs oportear deac- 


indeede and right to another, and not ynto him, And this hols 
deth* generally,whether the matter be cinilly,or criminalh mo. 
ved;in caſe by concealing, the partie, thatis to anſwere, ſhall 
winne and gaine,with anotherslofſe : ſauing,when by ſuch ans 
ſwere of the partie; ſome matterthat was fully afore decided, is 
ralled ( afreſh ) ito queltion: for thenis he not compellable 
toanſwere it againe. oh wo Ll Nga 


oftence,oreatperill doth growe, to the Church,as in hereſie, and 
iy, . . v» | 
dlapidating or ſpoyle gnd waſte,of an Eccleſiaſtical living, 
*If here itbe asked, whether a partie be compellable to anſwere 
un /mterrogatorie,or poſition touching his owne being excommn- 
nicated, or not? it isto be remembred, there be (in 1awe ) two 
kindes of excommunication: One is, * excommunicatio Canonis, 
when asthe1aw inflicteth that cexſave ipſo fatto: as ( by ſtature) 
for fighting with drawen weapon in the Church;or Churchyard, 
Now becauſe this cenſure ſo by law inflicted,is alwaiesprefſu- 
med robeiuſt,&tobinde: tu Gy arenot bound(by oath) 
toanſ{were vnto a poſition, or interrogatorie, diducing our ownie 
being excommunicated; no morethen we are,touching our ſecret 
faults, Theſecond,isexcommicatio hominisgwhen as the cenſure 
K$but decreed by the /adge, which becauſeit may beryniuſtand 
without good caule, (in which caſe it is called Clamis eyrans) or 


Tt 


2 Bartol.ind, 
L.Marcellus.nu.z 


* 


| The ſecond 3 exception of the aforeſaide rule, touching not 3. Speculdbidem | 


iter 3,Cxtia. 


yrging to reueale ſecret faults; is : when as by concealing of the JFcennt.as, 


q.r.c.fi quis per 
lum, 


" 


4 Specul.ibidem, 
nu.4 2, & 43» 


voyde and erroneous (as being decreed, after an appellation is ' 


made 8c.) therefore it doth not (neceſſarily) binde,and confe- _ _ . 
quentlysughttherforeto be anſwered by. the partic town oath, "© 


Q. 2 Hitherto 


= 
Ly 


rr6: % > ad | v _ > 
s . 


- Hitherto of offences meerely ſecrere. But-when they are 
/) figneror otherwiſc(in ſome lawtul ſort) nila w 
are thenofa tarredifferent conſideration, And yet ifthey bebut 
blowenabroad, by reaſon of an Accuſation comenced,orby one, 
who voluntarily maketh himſelte apartie,and ſo ispreſumedto 
doit of malice;or for ſome other (iniſter reſpeR: in thiscaſe, the 
defendant is notro be vrged,ypon his oath roanſweretherruh 
of thecrime; nor yetany thing, which very neerely. & preſump. 
riely inferreth it, forno man is bound (fimply)to furniſh yp his 
aduerfaries intention,who ( at his owne perill ) ought tocome-- 
; (otherwile)ſufhiciently prepared. Neuertheles,ifthe Accaſer, or 
partie,do make an halfe proofe,as by one wpright, and yntouched 
witneſle,or by any thing equezalent thereuntoin law: then may 
the /ndge tender tothe defendant an oath ( which he cannotres: 
fuſe) de veritate ipſins criminis, in way of his purgation, or more 
cleare conmittton ; by reaſon of the intereſt , which the c | 
weals, or Charch hath,to haue finne puniſhed, and all ſcandal 
i n.ys thereupon ariſing, remoued, To this effeR, a * Canoniſt wriceth 
ep.5, cond. 1, thus: Seeing God alone doth know, & i Iuage of thoughts meereh 
ſecret: and that ech man is bound to preſerne his owne good name ac«. 
© * cording tothat of S. Angnſtines, viz. that man is cruellwho ts care« 
leſſe of his good name : it doth thereupon follow, that if nothing at al 
be pronedby the «Accuſonr; that then a man is not bound to confeſſe 
a thing againſt himſelfe, And *anotherto like purpoſe,viz,albeit 
DN THdds nc oagr Tadpe mach 1 of office, and the pare. FP Li fully proned, 
he may eniozne purgation vnto the defendant : yet ts be not bound te 
do it at the petitton of him,ho voluntarily offred himſelfeto bepro- 
motor officy : but it is otherwiſe when a neceſſarie promotour grhoit 
&ſſionea by the Image, doth make ſuch petition, "0 
But when the proceeding is to be of meere office, & wherethe 
| crime is wanifeſted, and diſconered abroade, by ſome wayesand+ 
meanes (ſufficient to ground an Exgqairie vp6) yet thoſe meanes - * 
F Notprooued before an Ordinarie Indge; the Tudge is not there» 
'uponto vrgethe parties oarh, yponthe very crime it ſelfe: albeit 
3 $p6edid.e; Ihe may require fm to ſweare, whetherhe belecueſuch anin» 
—_ famic doe runne of him; or whether he haue bene adiudged 
».V.noxigicvr. by ſentence to bee conuiQted of it : whether hee haue at any 
E&accalmoa. time confelledic, or whether he belccue it,to be notoriow.l _ 
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Wye proceedings in Courts Beeloſtulical, © ry: 
laildeny to rake oath toanſwere but ynto theſe, ypon his cre - 
Witle : he doeth thereby incurre contumacie, and may bee pro« 
cededagainſt, as connited of ſo much, as he wilfully refuſeth | 
wanſwere, One reaſon hereofis this : becauſe he offendeth;to 
charge the office with proofe of a matter ofthis nature, being of 
tſclteno £75, and whereof he knoweth the very trueth, Ano» 
herreaſon is, for that hee is not hereby accounted ro bewray hims- 
hifeof =” hidden fant; becauſe theſe points importno crimes 
ofthemſclues, and (by common intendement) may bee other- 
weſufhiciently knowen. | 
/ Now if the * partie defendant ſhall denie ypon his oathe, all : gpeeut, biden 
theſe aforeſaid matters, whereofhe is interrogated; & none other 9241.& 42. 
luffcient dereRtis belides,being againſt him,thE cannot the Or 
dnerie Tudge proceed ; to giue him an oath touching the tructh | 
ofthe very crime it ſclfe obieRted : yntill hee ſhall haue made: 
ue by witneſſes, that thepartie is (in deede) thereof infamed, | 
elſe-where confeſſed it, is conuifted thereof, or ſome ſuch 
like, For when all of theſe, or any of them, is ether prooxed, or 
the partic himſclfe confeſſed indiciallie : then way the Judge 
y giue vnto the partie defendant, an oath; touching the 
meth of the very crime it ſelfe :to the? intent (ifthe matter fall * Io-Andr.in < 
ur true) by duc tokens of penitencie to bee enioyned him; hee Yeame: 
tay be reformed, the ſcandall,aud offence remooued, and others 
ified from the like. nt 
+-»The equitic hereof is manifeſt : for 3 ypon ſuch infamie,cc, 3 commibus & 
maning ”_ him, and ſo prooued, or coufefled, he may be pur <Prevbyeer.2. 
to his-oathe, 


. 


with his Compurgators; which 15+ much more and SD to. 


acder for him to doe, then to deliuerthe trueth, ypon his owne _ 

Mely confeſſion. F 3-de decimis & 
'” Neuerthelefle youare not to vnderſtand, that this compa/þ- 5 Perveretn, 
#here ſpoken of, to take ſuch oarhes ; is an abſo/nte, ſavple,or pre- legitimi. 

ale compulſion, but onely canſatine, as Interpreters doe call it: 

thatis toſay,if he refuſe to axſwere,cr to parge and cleare hims 3 Atblomms 
{fe being infamed, &c. and thereby ſcavda/owe, for ſome fault; citucuire tn, 
deis bur thereforeto be declared for connifted, tobe ſuſpended,or $. pena.deius 
aherwiſe to uct Fra againſt, as the qualitie ofthe cauſc 


adlaw requireth : and none other corporall violence to wring .. 


tut his afſenc'ynto ſuch oath,is tobe vied. _. 
* | Q_3 Yet 


I" | 
Vs 


deb. nem = 'Yetto prooue further,thac bytheſe lawes,an oath iz apr, 
Lureiue. © tedand'may be miniſtredn ſome caſes touching a cauſe ow 
pry jel yall: 1 will (for auoiding of tediouſneſſe) ſer downe onely the 
temiurando. 1.11.5, r.f.rerum amotarum. Lqu ' places of lawe by quotations : and fir 
pong o ret — 42 out of the Ciwll (before the Emperomy 
C.defideinſtrumentorum.Leo. Aug, - ovit.C, | 
de = "_ reg aca mg —_— _ were Chriſtians ) and then after they 
C.defallis, Lvlt. $:licentia. C,de iuredeliberandt, _. : 
idem A, 1,vlt.C.de jure Dominij impetrando,idem VCIe Chriſtians, as they be reported 1" 
A. ear ev gy yn deere Cod'ee Iuſtiniani s and then out of the 
Jud, qui male iudicamt, Auth vt heigatores wrent. , . | 
$.li vero, 1.cum apud vereres. .fin autem,in fine, Canon lawe, taken eſpecially out of the 
C.de bonis autor, jud, poſſidendis. |.penule,C.de ancient Fathers and Conncels. that by 
HR, Lin bone fidei.C.derebus creditis, Call th; c loaf 

& iureiurando, & ibi Apoftilla, Nou 8.con!t.7, & PETULal Mmereo ( as your licalure may 
ibid, gloſſz 8: DD. Vide Decianit,to,1.125,nu.g. ſerue ) you may diſcerne. vnto what 
11.9. 3,c,quiſquis: & ibidem q.vit.c.1, 35.9.6. " » Be 
ſiduo. gl inc ex 4+ ac7 ng 64 toto, on member and part or the former diſtin. 

.c.vit. Irem in princ.cume. ſequ, 15.qs.&c. 4; ; 

fi quis de gradu,4.& c,ſtqu. ex. de purga. Canoni- Ction, each of them may ſcuerallie be 
c1, &c.a0.ibidem, c prxſentium.z.Y prererea reduced, , 


fingillatim cum ſua gl.de reſtibus,in 6. c. cum I, & . . . ) 
Ale ſent, & re iudicata, & eſt communis opinio. This point might be further enlars 


Bartol,in L.inter omnes. $. reRe.in fine, ff, de furtis, ed, both by authorities of lawe, oy 
mt "ie <ppro If he that hath * attion for embezeling bis goods (which 
alkcd. 6. is but a prinare,yet a crminall attion at the Ciaill law) will put itts 
& fin,cum li.ſeq. the defendants oath to ſmeare; that hee hath not embezelled them, 
_—_ am the defendant then muſt either take it, or elſe be connitled thereift 

ak : Neither may he returne the oath backs pon the plaintife : the like i 


obſerned m an aftion of theft : which is no publike criminallaRion, 


 Bartol,\bid.& atthe Cizilllame. And the defendant may not anſwere ?ynts 
in}.mtcr omnes, , + .. ; — : 4 
ﬀ; de ſurtis.8&& © theſe [nterropatories criminall by the worde credit velnon creat, 


int.deztate.S. 25 he may doe in Carl ations : but is to anſwere them dite& 
nihit,ff.de In- — | io bado Aw deb A Acc 

terrdg.aQ, I yea, Or L SN AIA ; | | We 
+1gearzers, "Thoughit bebutattheſuite of a+priuate perſon; ifheethit 
«vn We is indicrallie interrogated, will not anſwere atall, ordoethan[wer 
poſt-z.deconfek. obſcurely and peruerſely; he ſhall be holden pro confeſſo, andbe 
5 cfin.&ibi DD. Condemned; nolcſſe,then ifhe had confeſſed it, becauſe hethers 
de iuram, calum- in contermeth the lawes,andthe Megytrate. Likewile,ar a pr 
5 Abb,io.c,veri- Uate perſons ſire and petition, the oath'of * [uramentum calun- 
Fox pa mg de veritate dicenda, & prgationss, is giuen by the Iudge, and 
2 Gail, depace © inuſt neceſſarily, be taken by the partte, albeit the matter be 01+ 
publ.1.2-4.7.% "22z#nall; or elſe he Thall be taken,as connifed thereof, ” 


eſt comm.opinio _ 


per Socia. ſenio='2 An whenthe Accaſer in 2 criminal cauſe, hath prooued no- 
OE dere” thipg? belides probabvlities andprifainyptions ; the Indge if he will 


Jt 4 


may 


| 


Ws proceedings in Ceurtt Eeelefigiticall, 129 
miniſter of Officevnto the partie conuented, an oathe, tou- 
jngtbe trueth.of the crime,called /wramentin: purgationic, ac= 
cording to a former diſtinRion, And this kind o neceſſarie oath 
adthe former, haue place in'all temporall or Cinill courts abroad t Clarus.li..6, 
ache world,as well as in courts Eccleſiaſtecall, 4n-63.9.per 
Then,if: where but a commonperſon ſucth,cither,for his own pr/. PIN TOIns 
wr intereſt, or forrevenge,the Indge (by the Crnilllaw) may cx- 
i& ſuch neceſſarie oaths of the other partie, importing oftentimes 
aſcoucrie of matter creminall, and perallto the defendant : how 
guchmorethen may the /uqge, and ought heetodoe it (after 
good preſumprions,and ptababilities had) where there is a pub= 
is twtereſt growen vnto-the Church or (ommon weale, to haue 
hevery tructh knowen, for reformation of the partic and ſup- 
prſng of rc ſine or offence.?. By all which premiſed, we may 
the equitiereceſſitie,and true v/e of ſuch oaths, by thoſe two 
kwes Canonand (will, ; 
1 Beſides'thoſe lawes,it is alſo recciued andyſed by the Aſmni- 
9d 2nd Cx#Fomarie lawes,of many nations of Chr:ſtendome,By 
be lawe* Fendall,or (as we here ſpeake) of Tenwres; ſuch oath, ———_— 
lach vſe in crimes, Forifthe obiected crime bee denied by the datur, de conſue- 
jetie, and cannot ſufficiently be prooued ; he muſt then have tudintreQifeudk 
telue compurgators to {weare of their conſciences,. and creduls- 
te: for his clearing,afterhimſelfe haue taken the oath, De veri- 
level falſtate crimins, IE | 
+(By.the 3 ordinances and cuſtomes ofthe Imperial chamber(ſer- 1 or4.cmera 
wp for alltheEmpire) the like oath is vſed ; ſauing, that a A'o- Jnperadt : 
llemaris permitted to takeit by his Procarator, authorized by 
tim, to ſ\weare in avimam ſuam. | 
« By the *cufFomes of Hungariethere be many, and long conſti- + Conſuet. Huns 
tionsmade, forthe taking ofit, and ofthe maner, ofthis kinde MR 
Alristeſtified 5 alſoto bee the yſuall praftiſe of all the ſeuerall * Metal =, 
dominions of -/tahe, that the partie conuented in Temporall Caforusin Pra 
mots, whether by way of Accaſation, or atthe proſecution of {343+ 
nother;orby way of Enquirie ex officio Indicis ; mult ſweare to 
&larethe trueth, in all thoſe things,that ſhall be asked of him, 
wenofthe crime it ſelfe, - | NET 
Which proceeding,is farre more grieuous and ſtrict,then 1sor 
GET ; | may 


—— 
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may be vſed,in any ereleſiefticall courts,or any other in Engle 
For at the ſuite of a partie,a man is notia any ecclefiafticallcoun 
(here)to be ſworne De veritate ipſins criminu, except there bee 
cauſc for the /adge ex officio,to enioine him his prrgation, And an 
other point of greater rigour there is; that they piue ſuch an 
oath,not only, where ſome corporallpwniſoment is to be inflicted, 
asin the Starre-chamberis vied : but, where it is caprtall tothe 
partie, or tendeth to the mmzlation of limmes : a courſe not al. 
lowed by the /awes and pollicic ofthis land, 
* Ordonnancs For" merchandiſe to bee caried ont of the Realme of France the 
_ _—_ wp Merchant muſt makg a declaration mnder his owne hand ofthe ere 
droit,de refue ticulars thereof ,and the weight, or meaſure,n what ſhip, andwinther 
_ *" ala he will carrie it,and that there is no more, thents there ſet downe; aud 
that there be no deceitfull nor forbidden merchandiſe there : and far 
the trueth of ſuch note,or declaration ; he muit take an oathoyen the 
hotly = ot, ord . 
They haue alſo another ordonnance in. France to like purpoſe 
of ſwearing; reaching to all Plaintifes declarations, &c, and to 
all defendants anſwers,&c, without any diſtinion, whether the 
© Orloanance ſame tend todiſcouer any crime of either of them,or no, For® the 
duFrancepre- yg xyries are bounde by oathe to affirme,towching the faftes contrined 
at;t. > #n their billes and additions : and by their anſwere vpon oaths 
| bs Interrog atories, to confeſſe thoſe; which be within their knows 
leape. 
o dns les. - In other matters criminal, it isreported to be the ? cuſtome 
hone,674%, of France, forthe partie defendant, onely to make fayth, when 
they are obieRed. and hee is thereupon to anſwere ; w 
he "ue committed them,or not : but hee is not to take a. cor- 
porall oathe. betwixt which two (before God) there is no dif- 
+ Grand Couſty. ference . But by the + caitomesof Normandie, 1 finde; that the 
mccrenre.lcs appealed of mwrther, orſuch like, (whenir is to bee w_ 
Nocmandie, Þattaile) muſt vpon his oathe (holding his aauerſarie by the hand 
ſolemnelie ſweare, whether hee hath committed ſuch fatte ur no; 
in the very ſelfe ſame wordes, and maner , as Starford (fore 
alleadged) affirmeth to bee the [awe of England, inlike caſe of 
Appeale. | 
» Brolin! in= Generally,f to giue 5 an oathto the partie conuttedin acauſe 
Lifts © crimwnall, to tell the tructh; is thepreſent yſuall praiſe of _ | 
nation 


Pwic3. proceettings inConrts Eceleſiaſticall, » 4 1 
ations abroad:'and *that the cx ion of writers intheſe* Auguft.ad An- 
1two lawesis ; that it may bee ſo giuen, enen by the lawe [Cimzll rwafrererna gd 
{which is their common /awe)doeth appeate by the places of Ay. runt.Bertrand, 


: | conſil,321.nu, z, 
#borr here quoted, inthe margent, * 4 kjlapimoper: 
ji Amongſt nations of farre clder times (in moſt flouriſhing t<-Marii,in1. 


* Pi D . 
\common weales) we finde oathes in all cauſes, whether Cinilke or CRIES 


(Criminallie mooued; to hauc bene taken, both by the plaintifes, ; worm pong 
andalſo by the defendants, Amongſtthe * eAthenians,both par- folato & 0. 
tie; tooke oathes; and beſides that, did lay downe a certaine $-<3-7.Deli 
came of money,to be forfeited by him that ſhould bee ouer- 3 Bx Polluce $i. 
thtowen, The Plaintifes,or eAccnſers oath was; that he would por Ca,4. 
'obiet nothing but true crimes and matters. T his was called : Athenienf, 
agus: and the defendant ſware, that he would deale,and an. in vedo, 
Fwere plainlie, not fraudulently, and cautelouſly, and this was 

Walled a/roweole, 

 Whene/£ſchines accuſed Timarchu of a fowle crime, ſuppo- 
dro be done vpon him by one Meſpolas, he ſaieth thus: 4 3 Xing con 


tra Timarchum, 


if Meſgolas being called, and urged to beare witneſſe,ſhall denie it, to yag,7.Grace, 
the intent to gratifie Timarchus : hee ſhall thereby doe him no good, 

vecauſe e/E[chines can prooue it by witneſſes : but ſhall only for ſweare 
timſelfe, and withall ſhew how cunningly hee can coner ſuch villanies. 

Whereby appeareth,that (in that common wealth)oaths might 

bee giuen in matters cr4imall, tending to the opening of their 

owne t#7pitude,as well as of other mens, 

 Radamanthu for his ſeuere,and ſtrit courſe of I»ſfrce holden; 

'was fained by Poets (like as e/£acus and CMinos allo were) to 

'bea [ndge in another world,ouer ghoſts deceafled.Ofhim* Pla- 4 Plato lib.13, 
bthus writeth to our purpoſe : / am perſwated (faicth he) that 1459s, 
Radamanths deſerned to bee had in great admiration. for hepercei- 

ned, how in thoſe dayes, all men confeſſed, that there were gods,which , 

'bad regard oner humane atlions. therefore he thought belt commit 

deciding of matters in iudgement, unto gods, and not unto men. So 


| thathy a veryplaine and eaſie courſe, hee endedallmatters of indge- 
ment, for hze exafting an oath in enery cauſe in contronerſie, uſed 
thereby no leſſe ſpeedilythen ſafely,to gine his indgements, = | 
5 Ariſtotle alſo Plato bis (choler teſtificth the like; that in olde 5 Libr.z.Polix 
times, ſuppoſed offenders that were called into queſtion, were 
| lome ofthem proceeded with yp6 their oaths,& other without, 
R 


C, 10s 


and 


t Herodotus in 
Erato,lib,6, 


2 Diayz.Cre. 
tenſis.lib,2.belli 
Troiatu, 


} Homer. lib, I'9. 
Lliad.v.25 7. 


« Pauſaniasin 
Elacis, 
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and their oath was performed by holding vp of a [cepter, 

The hiltorie of Glancxs * an auncient Spartan, doeth giue 
plaine cuidence; that amonglt that moſt iult people of Greece, 
a man that would denie athing to haue bene left with him in de. 
poſrro, that 1s, in truſt to keepe ; was to take his oathe, whether it 
was {oleft with him, ornot; and conſequentlie was to ſweare 
of matter tending eirher to periurie, or to his di/oneſtie, and 
ſhame, hauing once yniultly denicd itafore, to the defeating of 
his right, who had truſted him, For the ſaid G/ancm his whole 
houſe and poſteritie was rooted out by Gods vengeance; one- 
ly for that a while hee deniedit, and had once 1n purpoſe, to 
haue for{worne the money , which was (in decde) left with 
him, vpon truſt : and thereupon conſulted with the Oracle at 
Dehphos, whether hehad belt forlweare himſelfe, or deliuer the 
money. 

The yſe of an oath in matters crimi»all, among the people 
of Greece, may be prooued to be moſt ancient, by that purgati- 
on,which king Agamemnon made to cleare himſelfe,thathe had 
notliued incontinently with Hppodamia. this his purgation is 
recorded to haue bene made in this forme :* Flee commanded two 
Sergeants to bring the hoſte or ſacrifice : which bemg by two lified 
vp fromthe earth; eAgamemnon drewe ont his ſor de, and there- 
with dinided it into two partes, and cauſed it in the preſence of allo 
be laied downe;then holding in his hand the tloudie ſworde, hee went 
betwixt the two partes of the ſacrifice , and when hee was paſſed 
throngh,he then ſware, that he had nener polluted Hippodamia,hy in- 
continencie, 

Homer 3 mentioneth, that the ſame kizg, in another forme 
cleared himſelfe,that he had not violated Briſess. For at thatpm- 
gation, a Boare was offered vpby Talthibizs ; then Agamemnon 
cut off ſome of the Boares biſtles, and offered them to [upiter: 
ſwearing withall,that he had not yiolated Briſezs, and the Boare 
wasafter,tumbled intothe ſea, 

For clearing men from ſuſpicion of all lewd and (inifter dea- 
ling, not onely thoſe which came to ſtriue + at the ſolemne cxer- 
ciſes and games of O/ympxe, but their parents allo, and brethren, 
were ſworne ouer the entrailes of a ſacrificed hogge; that tlcy 
had yſcdno fraude,or deceit whatſocucr ; nor done atherwi, 

tnen 


1 wryet any other by therr couin,or fraude, had ſlollen, or embezelled 
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then the 07 downances for Olympre,did permit, So much then for Py 
theyſe thereof among the 01d Gracrans, | 

In the old Romane common *® wealth, we read, that, euen pri= * Catodereruſt,. 
nate houſholders did lawfully impoſe ſuch an oathe vpon their C4-144, 145. 
labourers, that gathered Olines : videltcet,that neither themſelnes 


gra) either ole, or olines : which oathe if they refuſed, they neither 

hid any wages ur any ojleor olines. For as it is by * lawe,that when * c.fin.$.1.de 
bable tokens or preſumptions, ec, doe appeare; hee that refu- mm erg 

thto take oathe (though the cauſe bee criminal ) is reputed dines.d. 

conuifted thereof: So was it holden among the o/de Romanes 

for an aſſured note of guiltineſle, to refuſe to take ſuch oathe, as 

may bec noted by the hiſtorie of Yiflorinus, when hee was /ord 

Gmerall of Germamie, for * hauing his Legate or Lientenant in ; xiphitinusin 

ſme tuſpicion for corruption, he did (priuately) ſceke to per. Commods, 

ſwade with him, to take an oathe; that hee would not ſuffer 

himſelfe tobe bribed, which when he could not obtaine of him, 

the General himſelfe came into the Tr1hynallleate ; and there 


| dd ſweare, that he neither had, nor euer would accept of anic 


vides, then he commanded his Legate to take and binde him- 
ſlfe with the like oathe; which becaule hee refuſed, the Gene- 
ral commanded, that hee ſhould giue ouer his office and place, 
And that it might bee better diſcerned, whether any man vpon 
prm_ of his owne conſcience, would at taking his oathe, 

lanch,& alter the yery words of the oath : they ſomtimes deui- 


| edtohaue folemne oath,whereby he that gaue the oath, did vt- 


tercertaine ſet, aud conceined words,as he thought fitteſt ; which 
tethar {ware was preciſelie to follow, or elle it ſerued not his 
turne, as afore hath bene noted, This they called {oncepts vere 
bs inrare, and the Gracians termed it, iprorimunrer, a ſolemne inpo= 
ſedoath, An example hereof in a very fowle cauſe, we reade in 
*Cornelizs Tacitns. 

The Senate couceined a forme of oath,and the chiefe of them firſt 
brrinning totake it, pronoked by their example allthe reſt of the a= 
iftrates as they were ached their voyces,to call God towitneſſe ; that 
by their meanes, nothing had bene done, whereby the ſafetie of any 


zen might bee hurt ; nor that they had gotten either reward or 
| R 2 | honoar, 


4 Tacit.libg2, 
Annalium. 


r Lex Seruilia 
Glauciz, apud 

Sigonium.li,2, 
ca.6,dc iudicijs. 
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honour , through th: calamitie of any other Citizens , but it wy 


percein:d, that ſuch as hada guiltie conſcience herein, aid comg 


but tremblinglie toit, and channged the ſet conceined wordes of the 
oathe, like as thoſe are woont to dor, who ſweare falſely or came. 
lonſlte. 

Tea the Pretor one of the* chiefe CMagsytrates of Rome, 
had made choice of 450.ludges,for deciding ofcauſes; he was 
(by lawe,for his owne clearing) to ſweare; thathee had nut wit. 
tingly choſen any of them dolo malo,viz.by fraud, mal-engine,or for 
any other /imifter reſpect, 

By all which the premiſles out ofthe Caror, Cimill, and the 
lawes, and cuſtomes, ot other nations, may appeare; how lawful 
and equalla courſe it was by them alſo holden (vpon ſundry oc- 
caſtons) to vrge oaths; though ſome matter criminallin the Par 


tic himſelfe, mightthereby be diſcloſed, 


CHAP, X 
eAnanſwere to ſome obteftions,pretended to be made againit thu 
kind of oath, from the [awes Ciuil, or Canon, 


N this Chapter,ſuch obieQions, as already are, * 


and ſome which perhaps hereafter may bee 
I made againſtthis kind of oath from the Cimil, 


| A \ or Canorlawcs; cometo be an{wered.Oftheſe, 
| moſt be made by the Treatiſoar, &c, and ſome 


may hereafter be obieed (perhaps)by others. | 


: — 9 | 
The Treatiſonrs,be cither againſt ſome circumſtances about it; ; 


or elſe againſt the oath it ſelte. But firſt, touching his by-marters, 
or circumſtances, 

Becauſe the private Schedule(concerning theſe oaths) which 
was ſet downeby certaine Doftors,(as is mentionedin the epiſtle 
zo the Reader) conteineth; that, the defendant ina cauſe crimi- 
zallis to anſwere other Articles, ſo they be not tending to the 


crime it ſelfe,though it be at the ſuite of partie : hee ſaith, that 


the Maxime,ofnemo tenetur ſeipſum prodere,s (thereby) ſoweake- 
ned, as it will ſcarcely nowe ſerue for a Minime . For reaſon of 


this conſequence; hee asketh, ifthis be not to goe like the crabbe, 
oblique, and to proceed the ſame way, although not to ery | 
e 


. 


, 
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J dreft Beppe? and asketh alſo , what ſhould be meantby other 
1 gticles , but ſuch as concerne circumſtances, and inducements to 
1 the crimes ? | 

| . Heistherefore to ynderſtand, that atthe ſuite of a partie, a 
'man( by thoſe lawes) is neitherto anſwere criminons articles 


other matters hauing noneafthnitie with the very crime; as whe- 
therhe be of that /uriſdittion,and ſuch like; che defendant is by 
rertue of his oath (cuen at another mans ſuite ) to anſwere: and 
therefore no ſuch crooked meaſure is offered herein ar all. But he 
leth no reaſon(be (; aith)why there ſhould be any difference betweene 
he ſnite,and inſtance of the partie, andthe proceeding ex officio: in 
hat, the reaſor alledged for to make a difterence,es but thes : Pe- 
nancies enioyned by Ordinaries,are not taken in lawe forpeyne, 
but medicine, If he ſee not this,why there ſhould be any difte- 
| rence berweene thoſe two proceedings; I maruaile then, what 
cauſe he can ſee,{onighly elſe-where,to magnifie the courſe of 
1 proceeding by an Accaſonr, as very equall,andinſt : butto con- 
demne (fmply ) all proceeding of Office,as vninit,forreine,cruell, 
beatheniſh, and prophane, and I knownot whart. 

That he may therefore ſee great cauſe of arfference betwixt 
theſe two; lethim a licle weigh with himſelfe, whatthe reaſon 
(at the common law){hould be; why an Appellees allowed more 
freedome in ſundry reſpects, then aan enditedatthe Q. ſuice 
ex offciofimply? and why, he may then put it to !ryall by bartaile 
with the appel/or; but cannot haue that tall, vpon an [naite- 
| ment? And alſo,why a defendant, againſt whom an Information 
| is preferred for ſoine criminall matter in the Courtes of the 
| 2. Bench, common pleas, or Exchequer (which neuertheleſle is 
by a kinde of proceeding mixt of both the kindes)ſhall not be 
vreed to anſwere, the bill, or any interrogatories vpon his oath, 
asall defendants in Crimirall cauſes, be forced to doe in the 
| Starchamber? He is alſo to be put in minde, that men vſenor in 
ſuch briefe ſchedules as that was;to alledgefor cuery matter, all 
thereaſons they can : yet thatone alledged,isof it ſelfe a reaſor 
ſufficient, of ſuch dinerſitie, for is there as great reaſon, that I 


ſhould ypon mine oath diſcoucr my crimes , being no way. 
| R 3 thereof 


diducing * the very crime 1t (elfe,nor et ſuch,as have anynecre * Angelus de 
coherence thereto , or be of 595.9 Atta ipſs matefiero; Bur of valeticigs. 
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therofduely infamed,or they otherwiſe proued,for the ſatis. 


on onely of mine aduerſaries malicious humor by mine owne 


more grieuouspuniſhment :as there is(when theſe or ſomelike | 


be precedent)thatI ſhou!d to mine Ordinary or Spirituallfather 
whoin a farre milder courſe, for his duties ſake,& in charitie,ſee. 
keth my good,by reformation of me,& amendment in me; and 
by remouing the ſcanda/,which els might iuſtly be taken againſt 
me? And( bythe Cazorlawe ) asis clle-where touched, mitt; 
agitnr cum inqui/uo connitty , quam cum accuſato connitto, Seing 
then ypon conmttion by way of accuſation,the very ordinarie pe. 
naltic by law appointed, is ( for the terrour of others ) impoſed 
withour any mitigation: therfore the oath cannot foreaſonab| 
thereupon be exacted,as 1t may vp6 the /ndges proceedings, by 
his meere office,vnto a farre other more milde end,for y molt par, 

But as if thole Dofors hadabſolutely denyed penances,which 
be enioyned ex officio Indrcrs,to be any puniſhments at al, becauſe 
they are ſaid to be medicine: he af keth,whether penance,although 
it be but ſtanding in a ſheete, aſwell as the ſtanding on the Pillorie (in 
reſpect of publike ſhame grieuous and odions to allmen ) ſhallnotbee 
accounted a puniſhment? 

Ianſwere,that neither the law,northoſe DeQorsin ſayingth 
be medicine,on pen, doc thereby deny abſolately( as he reaſo- 
neth ) that they be puniſhments, For this ſaying of the lawe,isa 
Negatine by compariſon only ; which the Treattſoy either would 
not,or didnot ynderſ{tand,to be none abſo/nte denial.and thatpe- 


» Anguft. epiſto. #4#cies(in deed)be ſo,we may learne by S, * Angwſtine ſpeaking 


la, 159, ad Mar- 
cellup, 


hereof inthismaner : ques non intelligit magts beneficium, quam 
ſupplicium nuncupananm, vbi nec ſeniendi relaxatur audacia, nec 


penitendi ſalutaris medicina ſubtrahitur? Standing on the Pellorie 


which(asItake it)by a word borrowed of the Grecrans,may be 
termed catamiazatis; it was cuen of ancient times, ( alwell as at 
this day )accountcd an zufamo puniſhment vnto the partie,that 
endured it: and is allowed, for a good provfe of infamie by law, 
but he that hath done pwblike penance, is not { inlawe ) to be ac- 
counted therfore #nfamoea:butrather to be a man amended and 
reformed; and ſuch,as at whole conuerlion,the Ange/sinhbeawen 
doe retoyce. and therefore his companie is not afterwardto be 


ſhunned or auoyded,by any dilcreete or moderate Chriſtian; asif 


he 


Chap.rs, 
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hewere til] a man of ſteined credit,or conuerſation. So that the 
at diucrſitie of the endes, whereunto theſe be referred; doe 
I make a very notable d:fference in the paniſoments themlelues, 
Forinthe one ofthe, the delinquent ispropounded for apublike 
{ pcQacle of ſhame &reproch, to be bed of all men: the 0- 
ther, by theſe outward tokens of humriitie & ſubm:ſſion,teſtifieth 
bis inward forow & griefe for the ſinne, and as it were thereby 
I crauerh(in pitie and compaſſion) to be receiued againe,into the 
Cinſtian fellowſhip, as a man (by repentance) tully reconciled 
zoaine ynto God, and ynto his Church, Hitherto in anſivere of 
his obieCtions made againſt ſome by-circamſtances of fuch oath, 
Againſt the oath it felfe,the Trearrſonr bringeth ſome reaſons, 
ome allegarionstro lawyers, & ſome out of the Jawes thEſclues, 
firlt he ſaith,there isno /nſ{zcein the proceeding,ar giuing ſuch 
uth: becauſe there be not three in Iudgement, viz. the plarntife, 
tbe defendant, and the Indge; and thereunto alledgeth Bratton, 
Put what if che maner of proceeding ex officio were vniuſt, 
which in y ſecond partis ſhewed to be otherwiſe;canthis proue 
the miniſtring of an oathto the defendant in a Cr1mnall cauſe,to 
J d:vnlawfull? For firſt, proceeding ex officio may be, euen wher2 
the matter1s Cixill,or criminall, howbeit but C:ailly moued, and 
therefor the moſt part) none oath is vſcd, Secondly, it may be, 
when none 94th touching any crime,is to be miniſtred to the de-= 
kendant at all. Laſtly, an oath ina cauſe criminal! may ſometimes 
| tendered, where the proceeding is not of office at all, bur ha- 
1 ung all theſe three ca iniudgement,and that not by impſi- 
cation orrepreſentatiuely only: but eucn formally. and therefore 
1 (nall thoſe re ſpeRs) his argument doth nor follow. yet for fur- 


ther anſwere, I malt alſo tell him, that in all due proceedin o of 


offce,there be three perſons 1m indgement, For (as hath bene ſaid ) 
that which openeth way to ſuch Enqwirie, doth repreſent, and 
tandeth in Read of a Plaintrfe, for preferring vp of the matter, 

Apaine, that an expreſſed and formal! plaintife to preterre 


1p matter criminal, is not alwayes required; is * manifoldly * Cap.rs. & 16, 


ſhewed , by often praCtiſes recorded in the word of God it 
elfe, to the contrary. 

Heconcludeth alſo againſt generall oathes, and againſt extor- 
| ting (by oath) of the ground and found:tion of Inquiſition from the 
| R 4 partie 


2. paſt, 


" 


r Clar.in praR. 
Crum. q.z. 


Ipnoratio 
Elenchi. 


2 To.Petr.Fetrar, 
#1 orma Inquilit, 
ver. forma pub- 
bca. 


partie connented.: out of the faide little ſchedule of the Doftay, 
From which concluſion albeit not following of thoſe pre- 
miſſes; we do not any way debarre him ; ſeeing no ſuch Praftiſe 


is either allowed, or ( Ithinke ) inthis Realme heard of, and 


therefore he wrongeth all Eccleſiafticallcourtsthe more,whoſo 
often heapeth vp theſe vntrue and vnlikely imputations a9ainſt 
them. An other of his allegations, 1s our of * 7/44 Clarus: to 
prooue (forſooth) by Canons,and Canonyſ?s, this kinde of oathto 
be a prophane, and more then heatheniſh maner of Inquiſition, (for 
ſuch is the muldeneſſeof the mans ſpirit ) and contrary ( if bebe 
not deceined )to the rules and Canons of the Antichriſttan Church 

Rome, which be more inſt (he ſaith Joy leſſe wninſt a great deale they 
ſuch,as haue taken wpon them to indge,by colour of the ſame.forpro. 
cedere ( ſaith Clarms ) ex officio mero,efſt quando Index a ſeipſo, th ex 


officto aſſumit informationes, contra deliquentem, & contra eum pro. | 


cedit &c, wherupon, he gathereth,that zo proceede by Inquiſtioje 
20t to make the partie by oath or exammation to be his owne accuſer, 
but to receine information,and witneſſes againſt him.This, which he 


thence colle&teth, of not compelling the partie defendant by |} 


oath,to become his owne Accuſer is truc,if it be as truely ynder- 
ſtood,though it be not inferred truely from that allegation.for 
no man is by oath, ſo compelled: but rather by diſcouery ofthe 


whole trueth , to c/eare himfelfe of the crime after he be ( asit | 


were ) accuſed, and brought into queſtion by ſome of thoſe 
lawfull reanes, which open a way vnto ſpeciall Enquirie.Beſides, 
this allegation maketh nothing for proofe of the vnlawfulneſle 
of ſuch oath, after ſufhcient deretion, For Clarms in this place, 
ſpeaketh onely of the proceſſe, or enquirie informatine, grounded 
ypon ſome Clamoſa inſinuatio, or ſeandall; and not of any partof 
proceſſe punitine,which followeth vpon the former:at what time 
the oath of the partic, is to be taken. which thing , the ſame 
Anthour,(thorowout his whole booke)moſtplainely ſhewerh: 
if it had pleaſed the Treariſour to have peruſed but alittle more 
of it, This therfore is a fallacie,of notdilputing ad wdem: belides, 
mncinile eſt, niſitota lege perſpetta, indicare, | 


The next of his allegations, is out of a meere * Cinilian writer } 


and no Caronift,as he luppoſed : with whom he hath the ſame, 
and no better lucke, then he hadafore with the other; tor want 
C2 0 


| þ Th proceedings in Courts Eecleſraf ical. by 
of knowledge to diſtinguiſh, betwixt Proceſſe informatiae, and 


| 


Pimitine : for thereof onely Petr. de Ferraris there ſpeaketh, 
not once mentioning an-oath: Albeit the Treatifſowr doe ga- 
ther, both that and other things alſothereof; which bee not 
there conteyned; which Iwill not nowe trazerſe with hiny be- 
cauſe they tende not to our principall purpoſe, - | 
- Our of the lawe it ſelfe, hee eakerth | holde of that Rle, 
which the ſayde Doftor: did alledge, viz. nemo tenetur ſeipſmens 
e. bur that prodrtrs per famam ec. tenetur ſeipſum often- 

tre & purgare, &c. ( which they did alſo adioyne ) he cannot 
n any ſorte brooke, or digeſt, a; ag/ofſe, (ke layeth ) conforn- 
ding the text. yet isit not any g/eſſe, but aſwell warranted by 
awe; as the rwle it ſelfe; neither doth it confownd, but ſhewe, 
howe that rae is ( truely) to bee vnderſtoode : ſo that one 
of the lawe ( without any aztinomie ) may ſtand with 
mother, -This himſelfe might haue remembred to bee lawe, 
ten by occaſion of his owne allegation elſe-where, viz. 
that ſuch as refuſe to ſireare or anſrere vnto eArticles, are by 
the Eccleſiaſtical 1zvwe, to bee holden pro confeſſis, If then that 
we doe ſo deepc!y puniſh the contempruous in that be= 
halfe; as to corre? rhem therefore , of the very crime im- 
puted : may wee not gather, that the lawes Cizill and: Ca- 


J wn, require men to an{were cuen matters Criminall, vypon 
their oathes? 


But if the Carorlawe ſhall bee-by others alledged, to a- 
wuch ſuch oath, as we heere treate of: to this allegation 1n 
kuerall places the Treatiſowr maketh thefe ſeucrall anſweres 
pllowing . Firſt, hee ſayerh, that ſuch oath is againſ# Gods 


| word, and therefore no binding lawe : for which conſequence, 


hee alledgeth Saint Germaine , in his booke of Dottor and Stu- 
dent, Secondly, that the two Natutes of Submiſſion of the 


Clrgie ,"made in king Henrie the eight his rmme (till * conti- | 25-H.8, 
Ivins in force ) doe rake away the Canon lawe, Thirdly, that * 
this kinde of oath is contrary tothe lawes of the Realme, All 


Which aſſeucrations are nothing elſe , but begging of that, 
Which is the principall controuerfie, Putt 
* Touching the firſt of theſe , it commeth in the next 


| Chapter to bee diſcuſſed ; whether , miniſtring of ſuch _ 
S c 


"vs 


W 


v25,H.8.ca,z1, 


be againſt Gods word, or no, For the ſecond, thoſe two ita. 
tures are ſo. farre, from taking the Canon lawe away, that both 
of them doe (in trueth)eſtabliſh, all Cavonsbeing of that qua. 
licie, as 15 there expreſſed; vnta all which wee auerre, this oath 
to bee conſonant, The Clergie ( in deede)) docthere promiſe, 
not to exalt or put in vre , any newe Canons, &c. without the keg 
expreſſe aſſent: of which ſorte , this oath is none; for it hath 
beene prooued by farre elder Canons, then that time, Cons 
cerning the third , wee haue ſhewed ; that there is not any 
reat drnerſitie berwixt thoſe two lawes in this poynt : & there. 
Tee much leſle , can there bee any contrariere , or repug. 
nancie, | 
Laſtly, hereto hee anſwereth; that if any man ſhallſeekeby 
long pratthiſe and continuance, to gine a new pave fo wnto the Ponti« 
ficall lawe, after ſo publike a condemnation, and firing thereof by 
Dottor Luther : ſuch muſt ynderſtand from him , that thu 
kingdome is not ſubiett to any forreine made lawes, ſaue ſuch, « 
1 agree to the Preamble of the ſtatute, eſtabliſhing diſpenſati- 
ons, A man woulde thinke, if any part of Canon lawe ſhould 


{warue from thoſe conditions required to makethem y-1 
I 


lawes ; that diſþenſations, ( which of all other are moſt 

and neuerafore thattime ſpedde inthis Realme ) ſhoulde bee 
holden for forren lawes, rather then this kinde of oath, ſo yſuall 
afore and ſince in moſt courtes. yet theſe diſpenſation arc allo 
there approoued for Engin lawes. Let him therefore wnder- 
ſtand; that, all thoſe things there required ( viz, þ 


ufferance, 
conſent, and cuſtome)) to make the Canons eſtabliſhing ſuch 


oathes to be accounted the cuſtomed, and ancient lawes of thi | 


Realme,originally eſtabliſhed as Lawes of the ſame ; doc in thele 
oathes ſo aptly concurre ( as hath beene prooued) that none 
of his confident denials thereof , can or ſhall bee able any 
more, to empeach them from ſo being: thenthe bymiag 
the Canos lawe at Wittenberge by Luther (when the Pope had 
burat his bookes at Rome ) either did , was meant, or yet 
coulde abrogate the continuall vſe of a great part thereof m 
Germanie, euen yntill this day; or then it coulde, or ought to, 
haue any force to diſanull it here in Englend, for the [tatute 


cltabliſhing ſuch Cans as there bee mentioned , was made 
in 


| 
| 


D _—— }— a... 


fot. © proceedings in Courts EctleſtaFicall, far 
in the ſelfe ſame Parliament and Seſſonthercof; that this Pre- 
able Was before the ſtatute of Diſpenſations, whereby hee 
woulde nowe ouerthrowe the Canon lawe wholly, And both 
of thoſe ſtatutes, at the beginning of her CMaiefties reigne, 
mere reuiued againein one AR, Howe can there then bee any 
ſuch contrarietie, or abrogation general of the Canon lawe, as 
thisman dreameth of: except all that were preſent in thoſe two 
Parhaments , had bene faſt on ſleepe, when they twiſe paſſed 
them both together for ſlatute-s? 

Others perhaps ( to as good purpoſe) will obieR; that an- 
cient cultome of Rome, viz, * Virginem Veſtalem, & Flaminem *' ——— on 
Dialem, in mea inriſdittione inrare non cogam, hereof * Plmtarch Feneft. deSa- 
doth ſer downe three reaſons : firſt, that ar oath is a kinde of tor- S Pl S probl 
ture to a free man : Secondly, for that it is abſurd in ſmaller canſes 43. 
wt to credite their wordes ; who for the higheſt matters tonching 
God,are credited, and put in truſt, Thirdh, for that an oath draw=- 
eth after it , an imprecation or curſe, in caſe hee ſhoulde be for- 

e: which ſcemeth to be a deteſtable omination , towards the 
Priefls of God. 
_ Firſt, then wee ſce hereby, in ſo much as this was a peculiar 
priniledge graunted to theſe: that therefore all others might(by 
Meriflrates ) beputto their oathes, And ſecondly, that it was 
from all ſwearing abſolutely; and not in matters eriminaltonely, 
which is our preſent controuerſic, 
For fo Liwiealſo 3 teſtifieth hereof, where hee ſayth, that ; Liuwtd.za. 
Flamen Diatis amongs the Romanes , might inno caſe at all 
' fiveare, leaft at any time he ſhoulde forſweare. which in him 
= was holden, as the moſt heynons thing, that conlae 

happen, Thus farre in anſwere vnto ob- 
ieRions, made out of thoſe 
two lawes, 
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1. . .- Cv Apolagic of certaine Chas 
"Ie TIT F CHA P. .X1.. - »y = 
That not onely ſuch an oath may be taken , but alſe being by 

CHMagiitrates duely commannded, ought not tobe refiſe 


approned by Scriptures; by praftiſe of the Primitine C _ 
and of late times, together with a Replie unto certaine ane 


ſweres, made vnto ſome proofes here wſed. 


if He [moxators finding but ſmall reliefe in the 
IX lawes ( being rightly vnderſtoode ) doe flee, 
S 24 ( aSitis meete) yato the word of Gad, yet a; 
; hoping ( fall worſt that may ) to bee judges 
thereof in their owne cauſes; and foto ſhrowd 
their diſobedience in refuſing to be examined 
ypon oath; ynder pretence of conſcience, aud of areligious care 
not to offend God thereby. | 
 Andtherefore they holde; that,they are by Gods /awe bound, 
not to anſ{were (in that ſort.) vpon their oath : which is more 
then if they had onely ſayd ; that they are not bound, and fo 
left at libertie, either to anſwere, ornot, as themſclues ſhould 
thinke good. whereby they would leauc a dangerous impre(- 
fion inthe peoples mindes; that ſuch lawes of this land{(wheres 
in they are borne ſubiects, and by which they are to be gouer- 
ned) may not be obeyed of Gods people,with a ſafe conlcience; 
as being contrary to the word of God, A matter aſſuredly of 
moſt perillous conſequence, to leaue vnto the onely ſcanning 
and finall determination of euery priuate ſubie&; how farre he 
neede to obey the poſitine lawes of his countrey, As it commeth 
therefore je 01 inthis place, ſoisitalſoa matter moſt fic tobe 
diſcuſſed : whether the oath of a partie ina canſe criminall, & pe- 
nall to bimſelfe nay be exatled, && urged by the Magiſtrate gvithout 
breachof Gods law: and conſequently not to be refuſed by the ſubiett, 

Iris ſaidin *Scripture, that exery ſoule muſt be ſubieft vntothe 
higher powers, for there is no power but of God; & the powers thatbe, 
are ordeined of God: and therefore whoſoener reſiteth the power, 
refiteth the ordinance of God, and that they which refit, ſhall rt- 
ceine to themſelues indgement : That we * muſt be ſubie(t,not becauſe 


3 1,Pct.2-v-13e of wrath onely put alſo for conſcience ſake. And 3 we are comman- 
ded to be ſubiett to Principalities and Powers , and tobe _ 
n 


Matj.: proceeamgein Courts Ectleflaſticall, yy. 
And to ſubmit ory ſolnes miley eivewnin tion Os 711 wenn, to all manner 
ndinavce of man, viz. publike ganernement, for the Lord: ſake. By 
phichpower, ordinance of man,or publike gouernment,are not one» 
yynderſtood all kindes of Magrtracie,and ſwperiour amthoritie ; 
udthat we may not reſiſt, doe violence, or offer contempt to 
heir perſons; but much more,that we are to fulfill, and obſerue 
ul their po/ztzgne lawes, without wilfull breach of them, ſo they 
denotrepugnant ynto Gods word, For if this happen, then thar 
hath * place, /r is better to obey God then man. Andif they com- « aa.apott.co 
mandcontrary things,we muſt remember that wee * cannot /erue FRE. 
tyoma#iters. | | NIP 

Yet Godsworddoeth not abrogatelawes, common wealthes, 
not ciuill policies, bur doeth eſtabliſh them. Therefore, except 
they which refuſe to take ſuch oath,can ſhew ſome dire Probl. 
lition either expreſſed,or to be neceſſarilie, and immediately ga- 
thered out of Gods worde againſt it; they muſt know, that their a 
contempt and diſobedience (in this behalfe) reacheth vnto wa 
God himſelfe; whoſe ordinance, both the Magiſtrate, and his , 
leves be, 

S.3 Auguitine hereof writeth thus; comtumacie crimen eft,quod * Av my 
Wetny contemnere ; quod precipitar nolle ; quod rmperatum et, de ferm.57. 
ainare. But more particularly to our purpole in handling, ic may 
ee prooued by agenerall Conncell; that hee which holdeth his 
peace, when he is asked,or will not diretly anſwere; is wilfully 
Uobedient,and may bee conuicted for ſuch his ſtubbernneſle, ; 
for* when as one Photin was demannded by the Councell, whether —_— 
tewonld admit of the ordinances of the holy Fathers,and he anſwered 
wt any thing thereto; the Preſidents of the eee ſignified unto him, 
thet by his ſilenceyhe ſhould not eſcape from being condemned; which 
(hereby) was made more manifeft . And tolike purpoſe, a late : 
Schooleman writeth : 5 hen any thing ts atked of the defendant, & vt 59G, 
In according toarder of lawe, he is vponpaine of deadly ſme bound 
breneale the traeth,yea though he be not ſworne, but much more vp- 
#bis oath. 'T hadefiee 15 it well gathered,that he, which beyng 
welyinterrogated (though it be touching an offence) andre- 
kſeth to anſwere as hee ought': firſt offendeth againſt /uſficr, 
ndapgainſtthe* | apt of God, Secondlie, hee offendeth agaynſt * 10.7. 


herenerence of the Indge, whom he is bound to obey, ifhe bee 
S 3 ynder 


124 "M8 Hpologieefeerratue” chin, 


ynder his jutifdition ; Laftly,againft the Common-wealswikc 


O 


! 1.ra vulnerarms, Hath * a great intereſt to haue crimes difcouered, and puniſhed 
$.adl, Aqui Concerning the ſecond oftheſe; it is by great, and (ſome of 
2 Cyuus & alij them) ancient * Cimi/interpreters delivered : If a man (who hath 


inl.2.S. 
aGor.C.de iu. 
ram.calum, 


$T.C. 


" fore that he will nener take oath ) yet haning a ſuite, ſhall be com: 


manded by the Indge (according to lawe) to takg inramentum calum. 
nicand thereupon dozth take it ; that he ſhall not (thereby) be acconn; 
ted to be perinred, becauſe ſuch commanndement of the [nage, deeth 
excuſe him, 
For mine owne part,I haue alwayes taken it to be a3 
error in Dizinitie toaffirme ; that a man may not holde any hu- 
mane matter with a certaine perſwaſion, nor doe anything in 
externall actions, but ſuch onely as we haue a poſitine, or affirma- 
tine warrant for,in the word of God, For ifthis were a true | 
tion; then a man might beleceue no hiſtorie to be true, which is | 
notin the Bible; no Maximes, or grounds of any ſciences, not 
common principles, left knowen ynto vs by the light of nature 
(as that two and two make fore) nor that there is any ſuch coun- 
trey as America,ec.ncither might a man(with ſafeconſcience) 
doe infinite many things permitted by humane lawes, and ſun» 
dry ofthem alſo commaunded to be done: becauſe alltheſehi- 
foories and Principlerand the moſt of theſe lawes be ſuch; as can 
neuer(by any ſound reaſon)be poſitiuely,mmediately,andpar- 
ricularly prooued out of Scyiptare : but onely by this generalitie, 
that therefore they may be belecued,or done; becauſe theyare 
not contrary to Seripture,are agreeable tothe vncorruptedlight 
of vatare,or to ſundry credible mens experience,or eby the po- 
litique lawes of our countrey,receiued. Je FIVE IOY 
For who can giue any other ſound reaſon direRly drawen 
from the Scriptare ; that theft ſhall be puniſhed with death: that 
matters of fac ſhall beetried by a /wrie of ewelne, led ſometimes 
not by witneſſes, but by circumſtances and probable induce- 
ments : that the eldeſt ſonne ſhall have all his fathers land (by | 
deſcent) fromthe reſt of his brethren, though they bee neuer * 
ſo many ; who no lefle then the eldeſt are deſcending from 
him :that my kinſmanremooued (perhaps fiue or ſixe degrees) | 
deſcending of the whole bloud from my father: brother, _ 
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od lawfully may inherite my lande, before mine owne fathers 
ſane by another wife :, that at one andewentie yeeres, aman 
may eftetually ſell his lande, but not the day before, albeirhee 
ave receiued my money : that the wrecke of the ſea, albeit the. 
qaner of the goods bee certainely knowen, ſhall bee confiſca- 
ed, and belong to the Prince : that a ſtraie proclaimed (accor= 
tolawe) after a yeere anda day, ſhall belong ro the lord 
( e Mannour, where it was taken yp : with infinite ſuch 
e2 
+ Therefore, itisno good, nor ſafe ground, that the Immona- 
wr; doe {tand ypon : when as (being preſſed to take tuch oath 
xtording to the lawes of the Realme ) they alleage; that in 
quſcience they may not doe it, becauſe they finde no dire& 
{ rarrant for it by Scriptare, whereupon to Raie their conſcien- 
q & . Forif it were graunted ynto them, that there bee no con: 
wandements, 10 examples, no footeſteppes or traces thereof in 
es: yet if it be not by them prohibited, or condemned, 
degenerall obedience of ſubicRs will tie them thereunto., 
/ ., But Ipurpoſe alſo (here) ro ſhew, the lawfulneſle of it, e- 
tra pofitrucly out of the worde of God. Firſt, declaring that 
Magiftrates may laie oathes ypon their SubicRtes, which are 
xceſſarilie by them to be taken : Then that they may be tende- 
rdand taken in cauſes criminalland peralltothe parties them= 
klues: and laſtly, 1 minde in the next chapter (God willing) 
banſwere the obicRions , that I finde brought to the con» 
kwie, 

That when an oathe is duely impoſed, there is a neceſſitie 
moynedthe ſubic totake it; ek appeare by the comman- 
(ment of God bimſelfe : Thouſhalt feare the Lord thy God, and 
ſrae hims, and ſhalt ſweare by his name, which words being difþo/i- 
live,not onely to the maner ofthe oath, wiz. by Godsname ; bur 
lotothe adion ic ſelfe of ſwearing : doth argue cuidently, that 
tere be oaths,as well zeceſſarie,as there be voluntarie. 
| The like commandementis giuenby the Lordin the propher 


nemie: O Iſraclyhouſhalt ſweare, The Lord beth jutracth, in ' Iere,q.v.2. 


rement and in righteouſneſſe.\ Wherein,there is both a commar- 
dment, of that 20 - and an inſtruction,in what ſorte, an oarhe 


bto be taken,and with what neceſlaric adimnils, 
| n 


1 Toſh, 33-V-2, 


s Ver.7. 


3 1,Sam, 14, 
v.24 & 28, 


136. ' . C0 Apologir of certaine Chan 
!: Inthechargethat ! /oſa« gaueto all the Magiſtrates of Iſa; 
viz, ro their Elders, to theirheads, their Indges, and their Officer 

this (amongſt other things) is conteined; that, chey ſhallnotmay 
mention of *the Gods of other nations nor ſhal cauſe to ſweare by them, 
And therefore Magiſtrates haue authoritie, rocauſe (thoſe that 
be vader them) rotweare,and to take oaths, 

For an example of ſuch chargegiuen, wee hauethar of kin 
Saul, who not onely 3 charged the peoplewith anoathe; but 
them vowe with a curſe g10t to eate any food that day till night There. 
fore one of them reported thus to [onathax, Sams ſonne; that bi 
Father had made the people toſweare, 

The moft wiſe king Sa/ower, when he meant (for apuniſh. 
ment) to confine and impriſon Shimei, within the compaſle of 
leruſalemfor hisreuilings of king David ; telleth what hee did 


+ r.Reg,2.Y,42- +ynto him : Did [not make thee ((aicth he) to ſmeare by the Lord, 


& 43+ 


9 Tbid.v. 39, 
& 40, 


6 x,Sam.24, 


V-33.33» 


? r.Reg.ca, 
y, z1.% 33+ 


and protefied unto thee, ſaying,&c. why then haſt thou not kept the 
oath of the Lord, and the commandement wherewnh I charged thee! 
And yet this oath and promiſe was without excepting of any 
cauſe (though moſt importantto him,and moſt collage 
might happen, to occaſion him to goe out ofthe Cirie : and 
therefore did bring apparant danger withit, to entangle him as 
deepe as his life, Andalbeitthe cauſe which he had of goinga 
terward out of the Citic,might ſeeme ſomething reaſonable, in 
that he 5 went foorth but to fetch home two of his ſeruants, that bad 
runne away from him : yet did this breache of his oathe, and 
ofthe kings adinration to him, (wherewich hee had charged 
him ) moſt iuſtlie coſt Shimez his life . So king Saul ® vrged 
D auid to ſweare unto him; that he wonld not deſtroy his poſteritie af- 
ter him. AER 

For a priuate offence and iniurie, only berweeneneighbour 
and neighbour,king Salomon teftifieth; that a neceffarie oath of 
purgation, may be required by the 7 complainant : When 4 man * 
ſhall treſpaſſe againſt his _—_ and he lay wpon hin an oathe to 
cauſe him to ſmeare, aud the ſwearer ſhall come before thine altar in 
this houſe : then heare (O Lorde) in heaucn; and do ;and indee thy 


ſernants, that thou condemne the wicked, to bring his way wpon bt 


owne head, and inſtific the righteous, according to his righteonſnes.' | 
Where we ſee, that a prizate perſon ypon a ſuppoled _ 
| an 


tht.3. proceedings in Conrts Eeele/faPitall, 13y 
#drrepaſſe agaynſt him; may vrge his aduerſarie ynto a neveſ+ 

je oath,albeit the matter be cr4minall, and penall to him, if ei= 
hetheſhal refuſe ir,or be afcerwards otherwiſe conuifted, How 
much more then may a Mag#trare vrge it, for the publike in. 
teſt, eſpecially for an offence ſuppoſed tobe done, againſt the 
Church or Common wealth ? | 
© King /o/7a5allo meaning to reforme religion, and toreſtore 
he true worſhip of God, greatly then decayed; did make 4 * co. * 2.Chro.z,, 
wiant ard vowe, and cauſed all that were fund m leruſalem and "* ado 
fentamin to ſtand ton, © h 

So? Ezra the Scribe (being alſo a Magiſtrate) canſed the * Exra.caro, 

thefe Prieſtes, the Lenites, and all [ſrael,to fweare; that they would ©* 
be according to this worde. which oathe, that by vyertue. of his 
ice, it was impoſed neceſſarilie ypon them, and not onely w6- 
lwtarilie by them taken; wee haue good teſtimonie, in the 
wordes * next going before : Ryſe (ſaieth Sechaniah vnto Ex- 7 Ibid.v,q, 
1u) for this matter rang to thee, and we will be with thee,or af- 
ſfthee : confirmare, bee thoureſolute,and effeft it , And likewiſe 
out of the booke of + Eſdras eApocryphall , where that ſtorie is 4 1,BWUr. Apoer, 
ported, for it is there ſayd thus : To thee it doeth appertaine, and ** "9293+ 
rare with thee to make oetrong . whereuponis added : And 
hee made them ſweare, By which wee may gather ; that if any » Ibidy, 94.55, 
ofthem would not haue ſworne ypon his commaundement; 
tbey ſhould haue bene compelled thereunto, by ſome Cimill 
(onſtraint, 4 | p 

_ Whenthe richer [ewes had receiued the lands of the poo- 
erſorte to Morgage, andthey were forfeited yntothem ; yea 
nd their very ſonnes and daughters were drawen'into ban-, 
kge, for fatilfaction of ſuch things, as they had borowed for 
heir neceſſarie ſuſtentation : * Nehemias cauſed the Pri:ſts to * Nebsg.vuan, 
ſneare, toreftore theſe againe, and to forgine the hundrerh part of 14:65 
the very principall,due vntothem.'So by the premiſles, welee; 


Magiſtrates may exaR oathsof thoſe that be ynderthetn, vich” 
ul. opt et $570 : L = Fea $44 $98 1 i A A 
+ The Treatiſour himſelfe will not bee ftraite with' ys i this 
Pats for hec yeeldeth that the 7agiftrate inay impoſe oaths, 
btheſe condicions following, be obſcrucd, videlrcet, that ew 
; T the 


; ' 
' 
1 4 * | 
i new 
my | 


14Þ. + Of Apdlogie of certaine Chep.rr, f 
the glorie of God bee thereby maintained, or the good of the C 
be, ro of onr neighboxrs furthered : alſo ty et om 95 1 
ters of trifles : whic thoug it be true, -yet he prooveth it, eyen | 
triflingly : becauſe (faieth hee) de minimis non carat lex, Like. 1 
wile, that it bee not oner frequent : char, it bee not touching matter; | 
impoſſible or beyond a mans power: that the Deponent bee not cir.. 
cummented with captions queſtions ; and that it bee not ginen to men | 
of ſuſpefted faith, or credite. which laſt, is neither by any Low, 
nor Dixinitie (that I know of) required: except he thus ynder- * 
ftandit ; that an oathe is not to bee miniſtred vnto any who is * 
probably ſuſpeted to bee likelie, to forlweare himſelte., Fora * 
man may be ſaſpefted, yea and diffamedalſo for conmerſation of 
life , and yet withourt'tuſt cauſe : yea, and though there bee 
cauſe of the fame and ſuſpicion; yer 1s it not (iricharitie) to be 
preſumed that cuery one, who (through frailtie) hath offended; | 
wal therefore forſweare himſelfe, when he ſhall bee pur toan 
OAtne, e's 

| Theſe aforerecited, bee his proofes, and all his premiſſes 
(taken from Dixinitie,) whereupon he buildeth his fre 


vehement concluſions agaynſt the oathe which we ſpeake of, to 


make it contrary ynto Gods worde . which premeſſes and con- 


. cluſjon, Ibelecue, canneuer bee truely drawen together, into a 


Nam 30.v.3. 
Plal, r 5,v-4- 


good conſequence; by any ſtrength of mans wit, or by arte of 
reaſoning . For though theſe maior propoſitions may bee ſuchas 
will be yeelded; yet his aſavptions will alwayes be yntrue, and 
notto be prooued, | 
Thenext poynt to be handled, is, that oathes may lawfullie 
be taken, eycn in matters criminal and penall to him, that ta- 
keth chem, . - & | 
., Ifanoathe muſt be kept, though it be to a mans owne hin- 


derance and damage, then may it alſo be taken. For that which 
we neede not keepe, and may lawfully breake, was vnlawfull 
at iſ, tobetaken . But ſundrie oathes made, though happilic * 
tending to our owne hinderance,mult be kept; for ja it is coM- | 


maunded indefinitely, andindiſtinQly, by God. Anditis * al- | 
fioned for a ſpeciall marke of a godly man, 22 ſiveare to hi neigh- | 
it be to his owne rs | 

ow 


bour, end not to diſappoint bins, thoug 


ory. proceedings inConrt: Eccleſiaſtical, 39 
flow much morethen, muſtie be kepr,beyng commaunded.by 
TreMagi#trare; then when it is made to a private perſon onely ? 
] indbeing by vertueof his obedience impoſed, then when ic 1s 
only 00/unt arily taken >And therefore bein gto be kept,mayal). 
16(lawtully) be taken, © + | 


| *e Abrabamſayd thusto his ſeruant, I wil make thee fweare * Gaya, 


hythe Lord God of the heanens, and of the earth, that thouſhalt not 
{ ide 4 wife unto my ſoune, of the daughters of the Canaanites, 
J vhereby appeareth, that a Swperionr, may canſe him, that is vn« 
| &r him, to ſcare to doe his endeuour in a-priuate matter ap= 
pertaining to him, Much more therefore,may a publike Afagi- 
{ frate,canſethole that be ynder him,to ſweare: touching a mat- 
ter, wherein the common wealth or Church of God, hath inte. 


eſt, co haue it ſincerelydelrin, 


'When® Eſan was greatly diſtreſſed by famine, ſothat he was » 6e.35.r.;3, 


amoſt dead; [acob mooued him to the fale of bis birthrighr,and 
tooke an oathe for confirmation ofit : and the right continued 
thereby ratified in /acob. which argueth, thatan oath may bee 
kept,and ſhall Rand, euen where hee that ſweareth, is thereby 
greatly endammaged,preiudiced,andouer-reached, ſoitbenot 
wfrandand mal-engine, © —_ 


' Weare forbidden 103 ſpeaks wntrueth,or to bie one onto another, * Col.3.v.9, 
even in priuate affaires amongſt our ſelues: andare *commans * Febe.4-v-25- 


ded, rtot onely to cait off ling, but alſo to ſpeake the trueth exerie 
one to his neighbour, becauſe we are members one of another, S1gni= 
fing thereby, thatin all matters his is to bee done, where it is 
expedient for our neighbour, and he hath intereſt, to knowe the 
yery erueth, How much morethen, ought we to tell, andmani- 
feſtatrueth, being commanded by a publike Mag#trate, for a 
common benefite, ſeeing wee are all members of one Common- 
wealth, and of one Church; howſocuer it may turneto our pri- 
uate dammage, or ofour friends ? For ifathan'bee bonnd to a= 
nouch the trueth (oftentimes) euen with his bloud ; howe much 
more is he todoe it,in his wordes ? SITS 

Where a mi is ſuppoſed to haue borne falſwitnes againſt ano- 
ther, & is thereofbrought into queſtis: yIaw of God appointeth 


the*men which ſtrine together to ſtand before the Lord,ent before the 1 Dem.1gv.19. 
T 2 Prieſts, "*.& 14. 


Priefts, and the Indges which ſpall be in thoſe dayet: and the Tadges 
ſhall maky diligent inquiſition : and if the witneſſe be found falſe, and 
bath ginen falſe witneſſe againſt his brother, then ſballyee (ſeth 
God) doe wntohim, as bee had thought to doe wnto [6 brother, 
Nowe, how canthis di/igent Inquiſition be made, or the witneſſe 
by any poſſibilitie, or likelyhood be cuer found falſe, bur by re. 
examination of him agayne (as Darie/did with the two Eller; 
COIOY wery circumſtance, for the boulting foorth of the 
trueth 2? For it cannot bee imagined that moe good witneſſes 
may be had 1n cuery matter ofperiurie, that are able todepoſein 
the flatte contrarie. But becauſe the matter is criminallto con. 
demne him of perizrie and yery penall (cuenas deepe as the pu. 
niſhmenc of the other ſhould haue bene, ifthe matter had bene 
found true,) which may happen to bee capital: Ic will (perhaps 
. therefore) be ſayde, that the ſuppoſed falſe witneſſe, may not 
beyrgedro anſwere his reexamination,vpon his oathe . Bur the 
very like reaſon andallegation may be made, that hee may not 
bee vrgedto anſwere either yea, or nay, to any queſtion at all 
thereabouts . For if the queſtion demaunded bee true, it isno 
more lawfall for him in the fight of God to denie it without 
oath, thea itis withan oath ; And ſocould there bee no key 
hood of any poſſible meanes, euer to finde out a falſe witnefle, 
andthen that lawe of God ſhould ſerue tonone yſe; which were 
abſurdand impious to imagine. And what cauſe, (I pray) have 
the /ndges of that [ngauiſition to belecuc him ypon his owne bare 
word, (ifhe liſt to anſwere atall, which is todoe more, thenby 
the /nnonatorsis thought needfull) wheſe very oath, they haue 
iuſt occaſion to ſuſpe&, and doe therefore make Tnquiſtion a- 
ainſt rhe trueth ofhis former oath? So that hereof it muſt needs 
y due conſequence of reaſon) be gathered; that ir may hap- 
pen, a man may bee examined ypoa his oathe, in a matter cri= 
minall, of his owne txrpitude, and very perall to himſelfe, and 
thatiuſtly, * 

There ſeemerh to me a very dire and playne place in the 
Prouerb: of Salomon; for proofe,that an adiaration & curſe made 
but indefinitely,8 generally againſt any whoſocuer,that had c0- 
mitted an offence: did before God, bind offender(for auoiding 

| 0 


wa | " 


4 
| 
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of fane)to reueale } matter,though it concerned,cuen his ovine 


pps » He * that is partener withathiefe (ſaith Salomen) ha-* Proway.V aq. 
reth laus 


reth lus owne ſoule; he heareth emrſing, and declareth it uot . To be 
partner with a thiefe.zs (no doubt) a filthie crime, and ſuchamgn 
cannot be aptly ſayde, to hate his owne fore, vittelle.the faxikk 
ſelfe were a grieuous linne, The reaſon, why ſuch one is noted 
by the holy Ghoſt ſo grieuouſly to finne, as that he is thereby ac- 
counted an enemie to his owne ſomle, is; becauſe he heareth cmur- 
ſag, and rewealeth not the theft, wherein he ispartaker, Itrefteh 
then.onely to knowe, what hat car/arg is, which in this place is 
meant, The Hebrexe interpreters ( as Ihauc learned of thoſe, 
who beeyery \kilfull, and conuerſant inthem ) doe cxpornd 
itof that curſe with adinration; which the Pricſtes vſually gaue 
zpainſt any , whoſoeuer had done or knowen of ſome cer- 
tune offence , which was committed; if they would not re- 
ueale,who were the offendors , whereupon doth f6llowe, that 
even the partner with a thiefe, vypon fich a generall and in- 
definite cwrſe; was bounde in conſcience , to reucale the 
theft; though it touched , both anothers, and alſo his owne 
ſhame , and diſhoneſtie : and albeit hee was nor called into que= 
ſtion, nor (perhaps) had' in any ſuſpicion thereof, Then how 
mych more, when Gods Prieſt, cr the Iudge ( who is Gads 
Ljentenant ) vpon probable groundes and inducements a- 


fore diſcouered to him, doth charge a ſingular perſon with 


ſuch a crime , is hee bounde before God , to reucile the 
whole trueth2 — ;- x OE ans _— 
This kinde of Adinration with curſe,to the intenttohaue re- 
vealed, by whom goods were ſtollen; was alſo in vie, amongs 
private perſons in the people of God; and they had a con 
ſcience (being but charged indefinitely amongs others, with- 
out any diſcouerie or cauſe of ſuſpition againſtany of them in 
icular ) not to concealethe theft: as ? appeareth,, by the 
liſtoric of HMHichah, and his mother. for that which the /atin 
interpreter there , readeth thus : goes ſeparaneras : eArias 


| * Montanns, by the Hebrewe, Chaldee, and Greeks copies, 


prooueth; that'it ought to bee expounded in this ſort, viz. 


| quor furto amiſcras, - viz. the 1100. (icles, or halfe ounces, 
| Which were /{ 


ollen from thee , and for.which thou did curle, 


T 3 or 


% # 


: Judic.r9, 
Ver.1,2,3. 


$ Montan, ibid, 
in lib, de varia 
Republica. 
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-6r adiure (Caich AGeb4b her ſoune ) 1 haue them. 


14.Cor.16; 1.31 wee-are-*-bounde toderall ro-the glorie of God; but it belon. 


cethto theglorie of God, for a man ( by due preſumprions bur. 

dened withacrime, andcharged by the Magiſtrate } to.con. | 
f:ſeof himſelfe;.as appearcth bythe hiſtorie of «Achar, For, | 
albeit che lotte fell m”_ him; yet was this nothing bur an 
inducement to ground a ſpeciall [nqniſition againſt him, being | 
ſo deteed ypon the general Inqurrie, For it hercupon onely, 
he might haue bene execured ( becauſe the diſcouerieby lote, 
was by dixine pronidence' directed to fall ypon him.) then /oſhus 
needed notto haue required any further confeſſon of him. Yet : 
he doth not reſt inchatdeteRion,but goeth further with a moſt 


* Leuk.5.ver.1. ſolemme adinration (in thoſe dayes yied for * an oath; the He. 


8 Tofls.7- 10-19: ,2mentum,and ſometimes «dwratio) in this3 maner: Sowne, give 


brew word ſignifying both,and being tranſlated ſometimes in. 


glory to the Lord God of Iſrael,and make confeſſion unto him, chſhew | 
me now,what thou haſtdone. vrging him vpon this generall detefli. 
on by lot; to a particular confeſſion of the brdden creme,andthe cir. 
cumttances thereof; albeit the puniſhtnenc of ic was capital.n 
which hiſtorie we finde; firſt a feare conceiued by /oſbris + but a 
large, vpon the badde ſuccefle they-hadin batcell; that itwas 
likely Cod was offended with them:thena care in him'to@rer 
into a geveral enquirie for the finding out of ſome probable and 
preſumprtiug matter of-inducement, againſt particularperſons, 
who were likely,to be the offendors,thathad ollen ſomethin 
which was accurſed , and for which God was ſo difpleaſe 
therefore, 'according tothe direion ginen by God himſelfe, | 
andthe cultome of thoſe times, when as God did more mira- | 
culonſly, and extraordinarily worke among his people; knowing, 
tha albeit the /ots were caſt confuledly together into the lappe; 
et God by his wonderfull prouidence aifpoſeth of them, as to 
fs owne divine wildomeſeemeth beſt; he followed that courſe 
in his general Enquirit, of caſting lottes. A generall Enquirie, 1 = 
call it, becauſe, albeitit was moi probable, ſome heynous of 
fence to haue bene committed amongſt them; yet was it not 
knowen ( till God himſelfe revealedit ) what kinde of crimeit 
was, nor who was likely to be the commitrer of it. But after the 
lotwas fallen ypon eAchar, whereby a ſufficient inducement 
”Y | Was 
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was giuen-to proceede' fpecially againſt him: Toſbne then eri- 
] redinto a fpeciall Enquirie; by examining and charging him, as 
he rendered the glorie of God, ts tell the whole trueth, whar 
lebad done, For as yer, albeic by the lot fallen ypon him; there 
nasgood probabilitic againſt him, to bce that grieuous offen- 
&r: neuertheleſſe /oſbna had no conieQure,, what the very 
I particular thing was, which he had ftollen, hor whether he had 
2ny partners , nor yet knewe hee any other circumſtances of 
place , time, 8c. ſo that this ſecond Ingquirie was ſpecial m re- 
wy the perſon, but (in ſomeſorte') generall in reſpeR of 
{ temancr of the faulc. which conſideration greatly fortifieth 
our cauſe in handling : wherein, after good inducements found, 
theſe Enquiries are ſpecial both for perſon , and for particula- 
rtie of crime, | IF 
| +. Whereby, is alſo argued a fortiors,that whereas by fame, or 
| aher good preſwmptions aud evidence ; a man. is detected of 
crimes moſt ſecret afore : there the CMagitrate mayrexaRtthe 
parties owne confeſſion: eſpecially if it be not ſo penall,as cither 
lfe or Jamme, which this of eAchan, was, Next may bee gathe=- 
red,chat toconfeſle vnto a Magiſtrate duely charging a man, is 
to confeſſe ynto God : thirdly , that to. make ſuch confeſſion 
toGod, is to glorifie him: Andlaſtly, that inlike caſes, the partie 
bound to di{cloſe the particular circumſtances, though per- 
haps he be not ſcuerally andin particularinterrogated of euery 
ene: for it is there ſayd,ſhew me now what thou haft done. Where= 
| upon Achan being touched in conſcience, & knowing his duetie 
| tothe Mfagifrate; confeſſed his fault,with all the particularities 
| thereof, 1f this were done vpon his oath (as many learned in= 
| terpreters do hold )chen may an oathbeyrgedina matter crivi« 
d moſt penall to the partie, If he thus confeſſed, and was 
bound ſo to doe, though it were without oath: then howe much 
more, when the partic is tied by an oath,giuen by the Magiſtrate, 
Kit is prooued,it may belawfully, _ 
And albeitthe-7reatiſoxr himſelfe confeſle the effeR of that 
1 which we haue gathered touching this Hyforie : yet hie faith,the 
| Magiftrates p e vnto him; that ( remembring the glorie of 
1 God ) he ſhould conf 


+ the trueth : is none oath, For itwere a bard 


emcluſion ( laith he ) to gather , that hee is perinred, who bring ſo 
$34 T 4 charged, 


8 Exra 10.V, 5. 


2; big apbyrefrondbe* Chipnys 


chargal; honfeſerb wot the trueth'; For anfytre whereof , if 
beiog'ſo:charped,the partic anſwere not at all, then incurreth 


he wilfull difobedience; which is nolefle a crime then Perimie: 


andis (thereby Yalſo, to be conuied, Butif he anſwere yn. 
truely; then falleth he into another grieuous ſine. for (asit 
reſteth hereaferco be ſhewed) it is' no more lawſull or tole. 
rable, to lie vnto Gods Magiſtrate; then it is to ſweare falſly a 


fore hit. And if this were an Adiwration (as himſelfe ſeemethto 


encline ) and were lawfully done of /oſhna: then by the charge 
of an oath was eAchan bound, to diſcouer the wh 

ſo wee reade inthe place of Ezra afore alledged, according 
to Twnins and Tremellnu tranſlation : hee ” adinred the chiefe 
Prieftes, Lenites, and all Iſrael, that they ſhonide doe according 


to that poyut and they ſware, Whereas Calnin, by the forme of | 


thoſe conceined wordes, which were vied in other oathes, 
amongs the people of God,gathereth in his Þy7:t«tions, that 
eAchan there tooke an oxth': the Treariſorr nenertheleſſe, to 


confutethat excellent;and learned light of Gods Church (for ſohe 
calleth him ) writeth thus, viz. though that forme of wordes, gime | 
glory to God ec. were vſed in oathes: yet it foloweth not that where- 


ſoener it was ſed that was an oath. In decde it mult be confeſſed, 
thatitfolloweth notex#/a vi conſequentie: but by reaſon of the 
matter, for that theſe, or fuch hke were the conceined, or ſette 
wordes of ſolemmne oathes amongsthe people of God: Andbe- 
cauſe in this a&on, being for finding out of atruerh (otherwiſe 
kept fecret) it was neceflary to be done as fincerely, as mought 
be: therefore the argument of Cafz7n is very probable,to proue 
that it was done by his bath. Butthe Treatsſonr ſeemerh alſo to 
atmirit,and herein to Ie this holde goec : and withall little lefle, 
then toyeelde vpthe: whole cauſe, For an offence being made 
trowen ,whichis dang eronsto the ſlate , & the partie being found by 
dre,and law fulltrizil: if after (ſaith he ) theſe rigororma exaltersin 
fo milde,& courteous maneryn the name of God ſhall entreate,or(if 
they thinke good Ydepoſe him toreneale the ructh tn particular (he 
meaneth;pgine him an oathto that effeR) nomar(/ Pepeſe) world 
finde himſelfe griened with their proceedings, Wherby ſaving, that 
he here ſexmeth to ſuppoſerhe falling ot the lot vpon Achanz0 
be a7r:a!! and a fulland ſufficient conuiction of it ſelfe 3 he doth 


i 


etruerh,for | 


LL, IL warn ode LOSS 


1 wordes,viz. 3 our hands hane not ſhedde this blood, neither onr e Jes 3 Ibid,ver,7, 


| 


ALAS AS... 
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ptheſe wordes,as plainely eſtabliſh the oarhes that we defend, 
z5 may be, But when a zryall , and full conuiRtion is already 


{ made; to what purpoſe, (other then to feede the heaters curi. 
oftie) were it ; ro miniſter an oath to the partie condeinned, 


- 


I (eſpecially hauing no complices morethen in this cafe) thathe 
hall vnfolde 8& recount yp euery particular circumſtance,of the 
crime that was by him committed, Butif by thoſe his wordes, 
of due and lawfall tryall, hemeanes nothing els but ſome lawfull 
diſcouerie, opening way, and occaſioning the [dge , to enter 


I intothe parties ſpeciall examination by oath : then is hee come 


home iumpe vnto them , whome hee ſoychemently ſhaked 
yp afore. 


| . When amanis * found ſecretly murtheredin the fielde, and * Dew.21.v.5, 
the martherer is not knowen, nor ſuſpeRed: God appointed in "95: 


his Lawe,that all the E/ders of the next Citie thereunto, ſhould 


| rle certaine ceremonies before the PrieFs(by whoſe ® appoints » 1bid,ver.x. 
{ ment, eche controuerhie of blood , and of wound was determi. 


ned) and then ſveare, according to this conceived forme of 


haze feene him who ſhed it:that is,none ofvs(cuery man ſwearing 
kuerally for himſelfe)haue done it,nor any of vs knowe,who is 
the murtherer, Where we ſee, there was none other detettion, 
nor cauſe of preſumption, but the onely vicinage , and necrenes 
of place, yet euen hereupon, the wiſedome of God thought 
good to preſſe them of the next Citie,with this neceſſary cath, 
partly of purgation, and partly of Enquirie , euen in a crime ca- 


| pitall For it any of thoſe Elders were the murtherer, or were 


an acceſſary thereunto : was hee not thereby driuen, cither to 
damne his ſoule by perinrie: or els to reueale his owne ſhame, 
to the loſſe, not of his honeftie onely, bur alſo of his life ? If this 
being Gods owne lawe, be but equall, then howe can the ex- 
ang , of parties oathes , being vpon farre more probable,and 
ſtrong preſumprions deteed,and calledin queſtion, and that 
forcrimes not tending to any mutilation of limme, and much 
lefle capitall : be thus abſolutely challenged for tyrannicall, or 

wequall, as they be by ſome,nowe of late times? 
\ Butthis argument ofours,the Treatiſour goeth about to an- 


lwer by ayery ſtrange queſtion, viz. where # (fayth he ) oath {« in 
4s | "= $988 


-— 4 


oLeuit.gev,n, 
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this caſe ) gin to any particular perſon? as if that oathe, which 
Were lawfull to be impoſed vpon many for one matter; were 
not alſo lawfull to be giuea vnto one alone, where he onely is 
ſuſpeRed thereof? Where there be many ſeuerall perſons, there 
mult needes be ſome particular perſons , Ithinke. Wel, he will 
then ( belike ) allowe this cathe tobe giuen, ſo there be man 

defendants in one cauſe, But (ſaith he turther ) where is oathe to 
anſwere Interrogatories vpon unknowen, ſecrete, or barely ſuſpeted 
matter? for the felonie is apparant , the offendor onely lyeth hidden: 
whereas the Inquiſitor1 ex officio hae the man afore them, whomg 
they will examine ; but the matter ( for the moſt part ) is ſecret, &c, 
and many times but a fame of a crime nener committed , As if this 
difference (thoughir were, asitis not generall ) could make an 

diuerficie for proving a lawfulnes in the one, & an ynlawfulnes 
inthe other? This therefore falleth vnder that head of his $9. 
phiſticall deuiſe of ſuch differences, as touch not the yery poine 
in controuerfie. Beſides, there be Enquiries of office (which ab. 
folutely he impugneth)) ſome, aſwell where the offendor yn= 
knowen, is enquired of in reſpe of the apparant crime; as for 
examplein Forgerie, Libelling , Murder , &c. as there be, when 
the Crime(being but preſumprine) i enquired of; and the perſon 


ſuſpeRed,is apparant,as in adw/terie, Hath not the treatiſonr leats - 


ned to note the differtce which is,berwixt Crimina tranſeuntia, 
viz, where no traces ofthe crime doe remaine after the faQte,as 
of ſecret conſpiracies, ſeditionswordes,and adulteries, &c?and ſuch 
crimes, as be Permanentia, viz, where ſome euidence of the 
crime committed, doth lil remaine and continue; as in Aaratr, 
Forgerie , lybelling, &c? and yet y inquirie by the parties exami- 
nation vpou his oarhe(ſoit be neither Capital,nor for Mmntilatio) 
isno lefle Lawful and neceſlarie in the one,then iris inthe other, 

In *Lemiticas,afſacrifice is appointed to be made for certaine 
ſinnes, amongſt which this is one, according as «Arias onta- 
21s doeth tranſlate it forth of the Hebrew. e And ef a ſoule, or 4 
man ſhall haue ſamed , and hane heard the voyce of an Adiuration 
or oathe, and he awitneſſe either hath ſzene it, or dozth knowe it: if he 
doe not reneale it, he ſhall beare his owne iniquitie. That which is 
here faid; If he hane heard the vayce of an oathe, the Genena trane 


ſlation vtereth thus in the Margent, (as if it were neerertothe' 


Hebrene 
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1 Bebrewe then the otherin that text ) viz. [fthe ſudge hath taken 
1 groath: of any other. It chis then be the meaning, we are hereby 
{ bound to reucale what we haue ſeere, or knowen touching that; 
1 which the /«dge ſecketh to finde out, by another mans Oarhe: 
{ yea, though we be not at all preſſed therein; much more ought 
J wethen to rel what we kyoweor have ſeevegtouching the matter; | 
when we our ſelues are particularly ſocomanded by the Judge. 


Saint * Argaſtime expoundeth it of this caſe, yiz. where a x Apg.in quart . 


J man heareth another ſweare, and depoſe falſely. For ( ſaithhe) 
this, that place ſeemeth to ſaye, that a man ſinneth, who heareth auo= 
ther ſweare ſomething that he kyowes tobe falſe, if he hold his peace, 
1 3m he t5 then ſaid to knowe, either when he ts awitneſſe of the mat. 
ter depoſed of , or did ſee it or wasprinie to it , that is , did by am 
meanes kyowe it as either by ſeeing it, or by bearing him ſpeake of it, 
that now ſweareth otherwiſe. Sothat heleaueth ir at large , to ex-= 
1 tend to Oathes(talſely)taken,either before a Magyſrate;or pris 
uately,or how elſe ſoeuer, | 
Tunis inhis ſecond edition of Annotations vpon this chapter, 
reſtrainerh it onely vnto ſuch vaine, and raſhe oathes , as men 
ſweare extramdicialy ; making him that heareth another to 
ſweare ( without reprehending him )tobe guiltic of finne him- 
ſelfe, as nodoubt he is. Bur ſurely this interpretation ofhiscan- 
not be grounded vponthis place: atleaſt the place cannot (by 
any meanes) be onely reſtrained vnto this cale, For the matter 
concerning which a man heareth another ſweare, is the thing 
(here ) principally conſiderable; and notthe yery Oathe it ſelfe; 
| becauſe itis not onely faid: /f aman heare the voyce of an oathe> 
| butit is alſo added(as moſt materiall )e# ipſe reſts vidit, & ſeinit, 
| which matter he , as a witneſſe hath ſcene , or otherwiſe , by ſome 
meanes hath knowledge of; if he ſhall not declareit,orreneale it, he 
| ſhall beare his owne iniquitie and ſine, Therefore it is the matter 
| which the by-ſtander 1s able to witneſle of ( by reaſon of his 
bzht, or ſome other meanes of knowing it) that ( for the auoy= 
| ding of finne) muſt be declared. 
Aoaine, if it were onely meantof him, that heareth another 
baſpheme , Or v4inety , and falſeh, ſweare ,and doeth notrepre- 
hend, andrebuke him for it : then could not the verbe of Decla- 


ring hauc bene yſed , but rather ſome worde of rebuke, or repre= 
V.2, henl1on, 


Leuit.ad ca. 5. 
-quaſt,z, 
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henſion. Thirdly, ifir were meant onely of the eAfof ſwearing 
that is not rebuked ; then needed no mention to haue bene 
made,of any other ſenſe,but of hearing onely. But we ſee, that 
there i» mentioned ſeeing; and alfo (with a dy/iwnttine) any other 
mcanes of kxowing it, belides hearing ofthe oath:andtherefore, 
that meaning which /wzix giucth thereof,cannot (poſſibly) be 
the very true ſenſe of this place. Nay /unixs himſclte in hisfirſt 
Amnotations, confeſſeth the moſtto holde , thatit ought to be 
ynderſtood thus: viz.that he finneth, who heareth an oath giuen 
to another man touching any matter, whereof he hath know. 
ledge; ifhee doe not therein diſcloſe what he knoweth, So that 
whether the other depole vaineh, falſe/y,or notzis not here; 
ken of,or to be attended:but whether a man conceale his know. 
ledge ofa matterin queſtion, that is conuenient to be knowen 
ynto a Zaape. foritis he,thathath authoritie to vſc the woyce of 
a1 oath, or of that adinration or charge ynto another ; whichis 
here ſpoken of, | boy MPO 
By this ſenſe hereof, porn by the moſt , and flowing eaſily 
fromthe very wordes themſclues, may be gathered; that'an 
oath may be giuen to the partic enquired of indefinitely, as the 
Indge (according to lawe) ſhall thinke good to proceede, euen 
beloee any witneſſes bee produced againſt the partie: that this 
voyce of an oathand charge to ſweare, may be giuen; before it 
be knowen whether any,or what witneſles can teſtifie therein? 
andthat a man knowing the trueth touching a matter whereof 
another is exquired of by oath, ought (for auoyding of finne ) to 
teſtifie, and todec/are his knowledge therein, £ 
- Yetbecauſe inthatplace, no mention is (expreſſely) made, 
of any other perſon but of him, that hearerth ſuch oath , who allo 
bath ſeene or knowen ſomething, and who is to declare ard re- 
neal it, or elſe tobeare his owne ſine : therefore it is allo (very 
probably) by ſomeraken to haue place, when a mans owne 
ſelfe is adirred or charged by the CMagittrate, to take oath. 
For the perſon of the CAfagiitrare, or ſome other muſt ncedes 
be vnderſtoode beſides, though none be expreſſed ; becauie 
itis ſayde : If a man haze heard the voyce of an oath , whercby 
ſome other perſon , then the hearer himſelfe , isneceſſarily im- 
plicd. For albeit the Febrew interpreters do ynderſtand it of that 
| | adiaration 


| 
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alivration with curſe, which was doneby the Prieſt: whereby-he 
(vludlly)curſed any whoſoeuer had committed ſome particular 
apparanc crime, though theperſon were ynknoweri& vnſuſpe- 
Red,if hey would nor reueale it, according, to the place 7 | 
alledged, out of the 29, Chapter of the Pronerbs: yet the Chats. 
het Paraphraſte , that writ in, or before Chrif#s time, and of all 
nterpreters.is oſhigheſt and moſt yncontrolled ainhoritie, vn- 
derſtandeth it ofthe /dge, and reades it thus, viz, the woyce of 
Adinration or Execration wade by the Tndge.” 

Andthen out of both theſe Interpretations doth follow:that 
(without ſinne) a man cannot but refrfie , both againſt another 
enquired of; for itis ſaid whether he hane ſeene: &alloagainſt hime 
ſeffe(ifirdere quired)for it is ſaid,or hawekrowenof it, which may 
zsproperly be referred to a mans own fact,as to any other mans: 
&the rather to his owne; becauſe, a man is leaſt ignorant of his 
owne fats. And vpon this latter acception of the place,it doth 


| follow;that a /xdge,and Magiſtrate may —ooeyy faves 7 & vrge 


ſuch oathe , anda ſubieR ought not to refuſe it :becauſe hee ſhall 
beare his owne ſmne, for hearing the woice of an oath ginen, and fot 
wt reuealing bis knowledge in ; $6 matter, 4 
When aman doth dcliuer money or ſtufte,of truſt, * zo be kepe , 
b bis neighbour; if it happen to be embezelled away, and there= 
fore thought tobe ſollen, if rhe thiefe be not certainely knower, of 
found : he, to whomthey were fo deliuered # depoſito, though he 
had nothing for his paines, nor there be any preſumption; again(t 
him,that he hath withdrawen it: yet (by the lawe of God)muſt 
take a neceſſarre oath,of purgation and Enguirie (' vpon the other 
mans onely ſu#Þition) beforethe Indges; not onely, that it is fo!- 
kn(which might iuſtly perhaps be doubred)but alſo,vherher he 
him(elfe hath pat his hand;that is by any direR,or indireQtmeans 
have fraudulently dealt, gouching hes neighbours ſaid goodes, or no? 
The ſame is alſo alittle after eſtabliſhed by God, touching a- 


Exod, 22, Vs 
.&8s, 


vy* quicke goods,happening to be left im-depoſito : For if a mart *1bid.V.co; 


| deliver vnto bis neighbour tokeepe'; aſſe, oxe, ſheepe , or any other &,1, 
beaſt, andit die,or be hurt, or be taken away by enemies, and no man 
wit : gAnoathe of the Lordſhallbe betweene them twaine, that hee 
bath not put his hand vnto his neighbours gaodes, andthe owner of it 
fral take the oathe,and he ſhall not make ” good, where Tens, 
4.5% SY ? V 3 that 


YLeuit.6,ver, 
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157 An Apologic of certaine Chains, | 
that ypon the, mutual ſu;Þition onely, ofthe one againſithes,. 


ther , both thep.arti6z areto take {uch oathe, which, thoughir 


doe tende tothe diſcouerie of a mans owne ſhame , diſhmefie 

franle and dammage (if hee happen to bee guiltie ) yetis 
hee of acceflitie ro rakeit, oreiſe to bee holden pro confeſhgh 
coxmto; and is ſo well allowed alſ9 to bee giuen by the ludoe 

and y be caken by the partieg;that it is there called,an oath of th 
Lord. 

Nowe that hee muſt neceſlarily take ſuch oathe, though 
the cauſe bee criminal , ſo that hee muſt eyther diſcouer his 
o\wne turpitude , bee ſinnefully forſworne ( if hee bee indeede 
guiltic thereof). orclſe bee conuifted as guiltie for his con« 
tumacie; docth very plainely * appeare by Lexiticus : where 4 
facrifice of attonzment for ſuch a ſinne of perinrie is preſcribed, 
beſides ſatisfation ynto the partie wronged, If any doe fame 
( faieth the Lorde) and denie vnto bis nerghbour that which wa 
taken him to keeps, or that which was put to him of tru, or doth 
by robberie or by violence oppreſſe his neighbour , or hath founde 
that which was loit , and denyeth it , and ſweareth falſely : foray 
of theſe things that a man doeth, wherein hee finneth : when ([ 
ſay ) hee thas ſameth and treſþaſſeth , hee ſhall then reſtore the rob. 
bery,&&e. So, that, hereby is manifeſt , that in ſundrie crmrmal 
matters, euen of a mans owne turpitude ſuch as bee probibits 
Sou mala, hee may bee yrged toa weceſſarie oathe, and name» 
y couching his deteining ( with deniall ) of goodes left (vpon * 
truſt) with him : alſo touching robberie, violence,and oppreſſion by. 
him ſuppoſed to be committed againſt his neighbour, But thete 
coulde ncuer be any poſſibilitic in a matter Cracty carried, ci» 
ther of bewraying a mans ſelfe to his owne ſhame, loſe, or elle 
forfwearing himſelfe , as is noted by this place; ifhe might ſafe- 
ly, nay ifhe were bound in conſcicnce to do (as theſe [nnowators 
now pretend,and praQiſe) viz. to refuſe to anſwere direRly,aud 
particularly, to any of theſe crimes that bee asked of him, with 
oath, or without his oath, butmight lawfully put it ouer to bee 
prooucd onely by witneſſes. and then were it wholly in vaine 
to appoint ſacrifice for a ſane *into the danger of which finnea 
man coulde not pollibly fall, excepthe would firſt commit ano- 


ther ſinne, 


Secing 
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 Secing then by the equitie of Gods owne ſwdirial Lawe, in 
zibattet cr/mmnall, and of a mans owne turpitude, he'may be 
mamined,and mult zeceſſarilyanſwere by oathe, or elſe ſhall be 
holden conuiCted,cuen ypon a priuate mans ſuſpition alone, ſee 
ting therein but his owne particular intereſt and ſatisfaction : 
how much rather ypon ſound, and good detettions, and preſump= 
jovs,may this be vrged by a Magi/trate,and ought not to be de 
red by the ſubie&, where acommon good to an whole Chri- 
fron Rate is ſought , and the parties owne reformation, by due 
correction and puniſhment, concurring beſides , with the lawes 
—_ Lande, that 'requireth this parte of obedience in all ſub« 
ects 2 
' This Indrcrall, and deciſerie oathe heere ſpoken of , the 
Treatiſonr calleth a publike oathe, inreſpeR (as it ſcemeth) itis 
y , and [ndicially given before the CMageſtrate; and con- 
th it to bee neceſſarie + notwithſtanding 'it bee but tou- 
ching a private marcer of goodes, betwixt partie and partie, 
and therefore 4 minori ad mains : or ( as Lawyers ſpeake) 4 
fimiori , 1t muſt needes bee more weceſſarie for a publike crime, 
then for a priwate treſþaſſe ; becauſe the poiſon and maligniry 
ofthe publike , may preiudice, and plague the whole common 
weale > if not alwayes direlie, yet by the lewdneſle of the 
example , and may giue cauſe{of offence ynto the well diſpo- 


If a man be mooned with aicalourminde, or (as the Hebrewe 
ntereth it) ifthe ſprite of Tealonſie come pon him , ſothat hee ts 
lealous of his wife , that ( perhappes ) is defiled * or if hee hane 
f iealores minde, ſo that hee us icalons oner his wife which s not 
G&filed, and ſo the matter dowbtfull; * then the Lorde in ſuch caſe 
qpointeth, that the man ſhallbring his wife to the Prieſt, &c. an 
the Prieſt ſhall charge her by an a6 3 and ſay unto the woman: If 
w man hath henwith thee , neyther thou haſt turned towncleane- 
neſſe from thine hnsbande , be fire 'from this bitter and curſſed 


| »ater.” But if thou haſt turned from thine hnsbande, and ſo thou 


arts defiled , and ſome man hath lien with thee beſides thine 
bucbande , ( then the Pricit ſball charge the woman with an 
_ M4 curſmg ) and h:e ſhall ſaie vhto her; The Lords makz 
th-e to 


1 l 
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ceacenrſed, and deteſtable for rhe oathe, among thy people, 
- an 


1 Num,s,ver.14 
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.and,the Larde cauſe thy thigh to rotte ,, and thy bellie to fel 
ard that this ehrſed water may goe into thy bowels, to canſe thy be Y 
#2 ſwell,and thy thigh to rote : then the woman ſhall anſwere x, Amy 
eAmen; , 

[a which courle of proceeding, I obſerue tothe purpoſein 
handling, that this ſtraite E£2quirie molt dangerous tothe bo. 
die and foule of the woman, if ſhee ſweare fallely : is grounded 
onely vpon the icalous ſuſþition of her husband: that ir ising ; 
crime capitallcoher,ifſhe be guiltie, and ſhall chooſe to confeſſe 
it; rather then to forſweare herſelfe (wich hazard of foule, and 
of a moſt loathſome diſeaſe of the bodie)for an adaltreſſe(by the 
ſame lawe)was to be ſtoned to death: and that it isofgreattur. 
pitude vato her, and is prohibitum quia malum © and laſtly, thatic 
15 in a hidden, and ſecret crime euen # thefs, of his owne nature, 
and in generall, For the {lender remnants of honeſt, and ynho, 
neſt, left euento the yeryreprobare,cuer ſince the fall of ourfirſ 
parent, doth remooue this aCtion (cuen where it may be lawful, 
ly committed) from the fight, and knowledge ofothers,ſo much 
as may be, . 

And in this* place,it is hidden and ſecret ex pſa hypotheſi: be» 
cauſe the caſc 1s put, thatthere neither bee witnes , nor ſhee taken 
with the manner, and yet the husband hath her jn iealeuſe, $0 
tharif God(in his diuine wiſedome) found it equallandiuſt, for 
ſatisfaction onely of the ſtrange humour of zea/onfe , not onelie 
(vpon paine of conmittion ) to make her vndertake ſo perillousa 
kind of purgation, bur alſoto charge ber by an oarthe, andamoſt | 
ſolemne cxrſe, to declarethe trueth ina criwpe of this quality,and 
conſequenceto herlife; howe can the wiſedome of thoſe, that | 
chalenge oaths of farre more apparant mildenes indiuers points | 
noted, ſtand fo oppoſite to the wiſedome of an whole Realme 
for many ages together: and being ſo ſtrongly warranted by the | 


 wiſedomeofGod,borh.in this,and the former [udicialles,eruing 


for the gouernanceof his owne peculiar people? wy 

In anſwere ofthis example out of Gods lawe , the Treatiſow 
faieth, that the woman is not heere called for ex officio : but vponthe 
complaint of ber huſband,Burt ifit be conuenient and equall,vpon 


thas.moſt lender. ground.of #4/ox/ , and vpon thehusbandes 


Suſpiciong denunciation, whoperhappes is weary of his wife, and 


mindeth 
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mindeth to put her awayyif his icalous humorin-that behalfe,be 


I not ſatisfied:how.much more then is icequall and iuſt yponthie 


Judges office to be donz,who is no way priuatly interefled,& for 
the latistaCtion or preſeruation ofthe church,or common weale, 
toremoue a common ſcandall and offence, by the parties clea» 
ring, or by his puniſhment ? The conſequence of this mine ar- 
oument to be good, for proofe of a farre greaterequitie, in the 
onethen in the other, viz. rather to miniſter ſuch oathe of office, 
then vypon an eAccnſers complarnt,the lawes, both Cizil and Ca- 
y#,andthe cultomes ofall nations abroade, doe warrant vnto 
rs. all which, doe permit an oarbe touching a crime , to be mi- 
niſtred ynto the defendant ex officio [udicts, and yer they all doe 
denic it ypon an accnfation, or ypon a complaint made by a 
yoluntirie and priuate pattie, And therefore this difference by 


I himcaken is ſuch, as maketh flat agaioſt him: without working 


ofanie diuerfitie, to inferre anequitie inthe one, and an vn- 
uſtice in the other, as is pretended, therefore vatrucly, and 
nainely doeth hee ſurmiſe, that outof this example we wil con:- 
dude , thar exery Indge Eccleſiafticall, to ſattsfie his iealous ſuſpi- 
tion of any crime,may appoſe by oathe , andcompell men to their pur- 
gation : a matter repugnant vnto reafon , yntolawe, and vnto 
alpraQtiſe, For no mans onlie bare ſuſþition,befides an huſbands; 
can(by any equity )worke an intereſt to drive an other topurg4- 
tion of ſuch a crime, by his,or her oathe, 

" The examples alſo of godly men reported in Scriptares , doe 
luſiciently condemne the froward diſobedience of refulers of 
luch oathes, inthcſe dayes, For ney being asked (ſometimes) 
particular queſ/c0ns dangerous to thelclues(if they had not ſtood 
leare) and, ſometimes charged (cuen but in generalzeie ). to an- 
ſwer what ſhould be demanded of them, they vſed not any ſuch 
fivolous rerginerſations, and exaſions, as this ſorte of people, and 


8 Seminarie Prieſtes doe. thatis to ſay; Let me kyowe exery point 
fore, that you will ache m2, and then Twill tellyou what I will doe: or 
Iwill anſwere ſo far as I am bound by law, and by a good conſcience, 
whereof (by your leaue) Imy ſelfe will be Iudge. or / will nos 
ſneare to accuſe my felfe, or my brother, for that is contrarie to cha- 
itie:or where be mine accuſers, let the ſtand forth?or if you haue any 


thing againſt me, prone it by witneſſes: _ luch like a _ 
| Fa 


IyF ©. an Apolegieof certaine- Chad. 12, 


tTerem,zt, vec, For when the Prophet [eremy * was charged bythe Kimyging 


2 l-rem.37,verl. 


geveralitie, toan{werethat which hee woulde aske him; hee 
itoode not vpon refuſall, cill hee might knowe whatit was 
but made this doubt onely , whether if hee tolde true;h, the 
King woulde not kill him, which when the King had promi, 
ſed hee woulde not, then Jeremy condcſcended to anſwere 
what hee woulde demaunde of him. fignifyingtherebyto yg, 
that beingaskedby a Magiitrate, if it werenot a matter ca. 
pitallynto him, hee ought, and woulde diſcouer it. If this 
weredone vpon anoathe , then muſt wee dce the like, in the | 
like caſe alſo, If hee did yeelde to anſwere vato [nterropate. 
Tres vncertaine, and ynknowen vato him both in generalitie, 
and alſo in particularitie , 'and yet thought himſclfe bounde 
to ſaic the ttueth without oath:then much the rather would hee 
haue done it vato thoſe, whereof the qualitie he ſhould hane 
knowen afore hand;bur eſpecially vpon his oath. And ſo ouoht 
wee, being ſodeepely charged . Yet theſe queſtions lo gene- 
rally to be propounded vnto him, might haue beene of matters, 
both criminal and very penall ynto himſelfe , and yntootheas 
allo, | 
When the ſame? Propher was charged, with & particular 
crime, of intended defeCtion and fleeing to the Chalgeans, by 
Irqah a chiefe officer, fining Iudicially in the gate of Beniamin: 
hee did not refuſe directly to anſwere , by putting him off to 
prooue it by witneſſes, or by anie ſuch like dilatorie + but an- 
ſwereth roundely, and truely, in the very contradiforie (asit 
were ioyning iſſuewith him ) and fayeth : That i, falſe, 1 fe 
ot to the Chaldeans . Nowe, if the Prophet had beene guilic, 
woulde hee hauc falſely denied ir, or haue made anic ſhifes 
to auoyde it,thinke yce ? or woulde hee ſay vatruely, being vi- 
{worne; more then being ſworne ? Ithinke no man will ſoima- 
cine of the hole Prophet,and therefore (by this example) a Ma 
 oeftrate in authoritie or a ſaperiour, muſt bze direCtly dealt | 
with, in queſtions pertinent, that he ſhall aske; whether vpon * 
oathe, 'or without oathe ; ſo farreas godlie Lawes doe require, 
aibeir the marter be criminal, (asit was inthiscaſe ) ynothe | 
partie /»terrogated, 


3 2.Re2,.ca5, When TElfha the Prophet (vpon none other deteRion but 


dttine 


A. 
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diuine rehelation ) entredto the examination of Gehazs his ſer- 
] vant, touching acriminallmatter z and that without any accaſer 

I, orrepreſentatine, befides humſelfe : did hee not require 
an anſwere of hiny; and was not the ſeruant(before God) bound | 
| toanſwerehim, andthat truely ? Ifheere it bee aide, thathe 
| niniftred none oathe ynto him, it 15tiue + yet wasit no more 
| lawfull for Gehazt being his ſeruant, and ynder his authoritie, 
to deny it by falſchoode, (as heedid) orto haue anſwered nur 
diretly, orclſe nothing at all; then it would haue bene for him, 
tohaue flatly forſworne it , Sothar eucry one 1n authoritie, that 
fequircth an anſwere of a guiltie perſon(being ynder his power) 
mamatcer of crime : mult necdes either driuc him toa /ie, which 
lyeth the ſonle; or elle to accuſe bimſelfe of a matter diſhoneſt, t$9picenr.r. 
25theſe men ſprake, and gainelay, | 
 » When Peter, and /obn *were examinedin the great Conn. *At.4.v.7.&8 
cellypon this [nterrogatorie ; By nhat porer, er in what name | 
they had doone that miracle? Peter full of the holy Ghoſt, anſwered 
plainely and truely ; though ( happely) 1t might haue becne 
tapitallynto him , Then what are they fallof , who being requi- 
redby authoritie to anſwer ynto matters of no ſuch danger,ynto 
them; doeneuerthelefſe refuſe ro anſwere dire&ly, or w ho will 
not anſwere at all 2: for vpon a mans owne confeſſion [adciall, 
though he be not ſworne, he may aſwell be conuicted, as if hee 
had anſwered vpon his oathe, os 
\ In the proceeding 3 againſt Saint Stephen, there were (in ; ag gvertie; 
trueth ) none eAcenſers, but thofe , who (by ſawbornation) de- 
wwnced him tothe Priefter, 2nd who are twiſe* called witneſſes, +1bid.v.13.8& 
becauſe they depoſed againſthim , yer when the high Prieſt aſ- #7" 55+ 
| ked him 5 thus : «Are theſe things ſo?Stephenrefuſed not tomake 5AQ.ca,n,verk 
arſivere, and that truly; howbeit,they made his eFpologieto be © _ 
tapitallynto him, | 

Likewiſe when the © {aptaine asked of Saint Paul, whether *A8.21.verl 

| fre were not that «Egyptian, which had made 4 ſedition &c. Paut $.X 35, 
anſwered direcly, and flatly denied it, 
1 Likewiſe the ſame Saint Panl 7in all his other ſeuerall con- 7A&c.a4,25-% 
| uentings before authoritic , mentioned 1n the Afs(cuenartthe *** 
I lvite & accuſation of a partie) refuſed not particularly, &truly ro 


1 aſwerto all that was obiced, by confeſſing ſome,& denying 
X 2 other 


other ſomeof the crimes, by his adverſaries, andaccuſertin, 
puted to him. Bur if hee had learned che readie way that is 
nowedeuiſed, not onely to anſwere accuſers obieRions, bur 
the Magiſtrates owne queſtions : hee might haue wiped 
them off quickely (without ſuch long Apolegres) and haye wil. 
led them onely to prooue what they ſ{ayde : yer neither (ex- 
preſicly) aftnining, nor denying any thing , No doubt, though 
the eApoitle, or any of thole other godly men mentioned, 
had beene guiltie of anie thing : yet being duely asked, they 
would not haue {tood mute,nor haue anſwered doubtfully,nei. 
ther would they baue affirmed more withour itgthen they would 
haue doone vpon thceiroatbs, if the courſe ofthe proceedinghad 
admirced 1t,and that their oathes had bene required. 

pom It is therefore well * faide by an ancient, and learned Writer 
Hy 36.concil, thus : Dominus inter inramentum, loquelam noſtran, nullam vult 
Tole.quatts gfſe differentiam: God makes no difference betwixt our ſpeech, ! 
> Thom. z.ſecun- Whether it be without oath, or ypon our oath . And * Aquinas | 
6x. qu, 69-W-Hs (ith; if be which ts broug ht into queſtion , and interrogated by the | 
yy without his oathe,ſball anſwere untruelythat therein he ſomeh 

adly. 

The olde Chre/tsans in the Primitine Church , were as farre off 
from theſe ſhifts ofanſwering vato moſt dangerous /xterroge- 
tories demanded of them, cuen by heathen Aagiſtrates ; as they 
were from all vatruc anſweres thereunto . which point Iminde 
to make apparant out of ſuch of the Ancient Fathers eſpeciallic, 
as bee auowched by the Note-gatherer , for condemnation of 
theſe examinations, and of wap mentoconfefletheir owne 
crimes , ſo that heereby it may bee the better iudged, howe * 
ſclenderlie their Writinges by him quoted , doe ſerue this 
eurne, 

Tertullian herein is very plentifull , eſpecially in his Booke 
called eApologertcon : yer is hee quoted by the Note-gatherer, * 
for a condemner of examining and interrogating men,touching | 
their owne crimes,of which ſort y very ncoltGon of Chriſtianitie 

tTereull.in Apo. Was then accounted to be, e A Chriſtian(*ſayth he) if he be endi- 
log.cop.i, * ted,or denownced to the Magiſtrate he reiogceth in it:if he be accuſed, 
be propoundeth no defence , when he & interrogated, he moſt willmgh 

confeſſeth : and when he is condemned, he gineth them, or God "_ 

/ 


, 


| 


, 


{ intheir owne nature. [fperhappes (faith he) 5 thine oathe be vr- 
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By his complaint in the ſame place, for that Chriſtiavs were nor 
dealt with as other offenders were,he both ſh:weth, whatthen 
was practiſed in Criminall proceedings , by the lawes Cinill: and 
alſo, his owne good lyking thereof. eAt the Chrſtians handes 
(* ſaith he) chat ozely es expetted which ſeffiſeth to ſlirre vp the peo- 
ples hatred agarmſt them ; that ts, an onely confeſſion of the name of 4 
Chriſtian not an exammation of hu crime : whereas if zou hold coni- 


1 Tertul,ibicers 


ſance again?t any offendour, as a manſleaer , ſacrilegion, inceftu-. 


0 perſon,or publique eneme to the ſtate,( theſe being vſuallpraiſes 

inen unto vs Chrittians( you doe not prononnce ſentence vpon the 
, a confeſſion of the name of the crime : but you enquire alſo of the 
qualztie of the faite,the number place ynanner time prinies,and part- 
ners. But concerning ws , you obſerne no ſuch matter , which you 
ought no l:ſſe to doe, then with thoſe others. And againe : * We are 
fill ſaid ro be murderers of infants , and inceſtuons perſons : jet you 
bane 10 care to finde that ont , which of ſolong time hath bene ſaid of 
21. Therefore either get it out of vs, if ye beleene nt:or elſe refuſe to 
beleene 1t, becauſe you carnot finde it tobe ſo, Then 3 followeth 
this: You commannd Chriſtians by a farre ſtranger kinde of tor- 
ture, viz.. not that they ſnould declare , what they doe commit ; but 
that they ſhould deny thrmſelues tobe the men,which in deed they are. 
Which vrging of Chriſtians to declare whatthey had commitr- 
ted, that Terrmllian doeth not diſallow, it the Magiſtrates would 


2 Thid. Apolog, 
ca 


3 Ibidem, 


haue taken that courſe with them, appeareth alſo by #4 another , renun.apo 
place. Whatſrener we are charged ((aith —_— hane committed ſe- !08-cap.z. 


| cretly, though by others the ſame be committed openly :3et we will an- 


ſwere it point by point ,or enery tote; yea enen that , for which we are 
reputed as peſtilent perſons , as vaine, and as men , worthie to be ſcor- 
ned and condemned by others. 

Saint eAnguſtine alſo in his verie booke alledged by the 
Notegatherer, doth plainely eſtabliſh and allowe of Othes ta- 
ken concerning a mans owne offenſes, being in deede ſuch allo 


5. Auguſt.ſerra, 


28.de verbis A» 


ged, (meaning a Deciſorce oathe be exaRted of thee by a private, q1culls 
perſon) ſay not, [will not fweare : for it commeth of enull which thou 
doeft, but yet of his exil, that doeth exatt it of thee. Inſomnch as thou 
baſt none other meanes but thine oathe, to purge,and cleare thy ſelfe, 
of the matter in handling. But it my perhappes) be ſaid, thatthe 

Js 


oathe 


s Au9g11l.ibid, 
47.10, 


þ 4 Auo2uſt, ep. 
137 


2A 


\ 


158 *' "Cn Apologit of tertaine. —Chapay, 
oathe here meant,may be alwel in a cauſe peenniary,as criminal 
heare therefore his iudg2ment in that *pointalſo. #/hen one that 
i in deede a wicked thiefe (1auth he) heareth another who knowerh 
not whether he hane committed that theft , ſaye vnto him; ſweare, 
whe: her thou haſt ſtollen it or not : if then he ſhall anſwere and ſay;, 
it is againlt my conſcience , for a Chriſtian may not ſweare: thi 
watch me ſuch a fellowe; turne from him but alittle; let that matter 
alone which thou waſt then m hand with; talke with him , of cther 
by-matters : and ( no doubt ) thou ſhalt take hm ſivearing a thou- 
ſand times : wh1( vader colour of godlines) refuſed afore , but to 
rake one cath, And the fame Father againe, touching the ſelfe 
ſame crime of theft: * We knewe ( ſaith hee ) at Mllaine in that 
place where the memorie of Saiats ts celebrated,and where. denilt 
very ſtrangely, and terribly dye confeſſe and diſcoxer themſelues: that 
a certaine thiefe that came to that place ,with purpoſe exen'thereto 
forſweare the theft, and (o to deceane him, that pat him to the oathe: 
et was compelled to confeſſe the theft,and toreſtore againe the things 
follen,both which places doe plainely ſhewe, that euen for mat. 
ter of cheft,(a crime not fimplie capital by the Cimi/lawes which 
there ruled it was both lawful,and viual ro tender oathes, And 
the {une father ſpeaking of thoſe who denounce other mens 
crimes to haue them retormeds henoteth vnto vs, the vie of 


wuſtingY oarhestherein atthattime: 3 [» denouncing others(faich he) this 
Leaitic. 


moderation is alwayes tobe wſed byvs, thatwee relateit wnto ſuch, 
which may rather helpe then hurt him, (in caſe the partie ſhall ſmeare 
falſely ) either by correfling him , or by deprecation to God for him: 
fo that he will by confeſſing his fault , apply thus remedie unto hun« 
felfe 

Saint Corpus albeit he aduiſeth men (as vnto the better) 
rathertolocſe a piece of their money, then to tender a Deciſorre 
oathe,or wager of lawe vnto him, whom they ſec forward ynough 
to {weare,though perhaps it be falſcly : yet docrh he not deny, 
but they alſomightlawfully doe it : and withallteftifieth , that 
ſuch neceſſarie oathe was in thoſe times impoſed to exat mens 
confeltions, whether they had ſtolien ſome certaine thing or 


4 Chiyfoſt, Ho- not. /t is + b:tter (faith he) ro looſe your money then to tender that 


m'l.r6.ad POPs 
Aarioch. 


oathe to your neighbors : for to remitte this when you might , 1s n0 
ſmall honor ginen to God, For when thou ſpalt ſay ta God, that * bis 
| Tn gloria 


| 
; 


| 


| Part. 3. 


from the authoritie of the Magiſtrate . They may 
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glorie Thant not adinred, or vrged an oathe of him, who had doone 
nanghtily by ſlealing from me : for ſuch honour , Godwill gine thee 
great meed, By the which ſayings of the ſaid ancient fichers itis 
made maniteli:that oaths, touching not onely matters ſuppoſed 
tobe offences and tines; were,and might then be impoled vp= 
on defendants,by Magiſtrates : but alſo touching meere ctimies 
in their ownenatu:e,& that ypon the /n#tarce of aplaintife par= 
ticularly interefſed,but in his goods, and chattels. And yet be all 
theſe places (almoſt) quoted by the Vete-gatherer, in condem- 
nation of ſuch oathe : ſo hard was his hap to heape yp ſuch More 
of places out of Authors, which make direQly againſt his owne 
incention, | 

This ſort of oath was not only thus allowed inthe old church: 
but commanded to be put in vie (as lawfulland conſonant ynto 
Gods word) againſtperſons conuented,and had in ſuſpition for 
ſome offence, cuen bythe diſciplize of one Church; which the 
moſt,and hotteſt oppugners ofthis oathe, do reckon tobe beſt, 
Ive (almoſt) to be the onely reformation, that may right» 
y be ſocalled . For inthe diſcipline of France concluded of inthe 
Nationall Syodes there, holden in the yeercs 1559. 61. 63. and 


65, it was *thus decreed: the faithful may be conftrained by the » Ti.Bedetse: 


conſt orie to tell the trueth; ſo farre foorth as it ect. ras nothing, 
e conflrained, 
ſayeth that d;ſciplire : butthere is no compulſion but either Cinil, 
which they will not arrogate to themſelues, as torture, or rack- 
ing, impriſoning , fining,c+c, ot elſe by the parties 0arhe, which 
ypon paineof periurie, if he once ſweare, or vpon paine of con- 
uition, if hee will not; doth,asit were,conſtraine a man to ſay 
trueth, 
And that an oathe ismeant (indeede)by this Canon, ofthe 
French Churches; wee arc taught both by the hiltorie of Carpe- 


| rela Miniſter of Gezena: and alſo by that,of thoſe who daunced 


inone widow Pa/thaſars houſe,there, For by this Tities exam< 
pleand modell,the French diſciplme,was (almoſt wholy)plotted. 
For as Thaue tonched (howbeit to other purpoſes in the ſecond 
pait of this Apologie) the ſaid Camperell was* appointed by the 


nate or Conſifio» 
rieatt.12, 


? Inter epiſtolas 
Caluin, inful. | i 


conſytorie of edershere,to be examined vp6 his oth, touching 3. pap.qz1,8& 422, 
N | | Interrogato- - © 2, part, p®Ss- 


' oy 
6 4-Cp1 
PF Lvide 2, 


PW, PA28.139, 


160 " MAÞ Apologie of certaine Chap.12, | 
Interrog tories; whereof allotwo concerned what he hadin hig 
very purpolſe,and intention of minde. The daxncers (becauſe ar 
firlt they denyedit) were *put totheir corporal oathes to declare 
the whole truthe of that merunent, But that all Davncing is 
holden there as an offenſe , and gricuous {ime ; appearethby 
the Ordonnances of Genena; and by tae very laſt frame of Diſcs. 
pline concluded 7 5 7 1, by the French Churches, So that wee 
may conclude this place, that this eathe in a Crimmall matter, 
rendered by onein authoritie, being warranted by the politicke 
lawes ofthe Realme, or the Church : ought notto be refuſed,ex 
cept there were ſome dire Prohibition thereof, by the lawe of 
God. But leaſt ofall, may it( without the wilfull finne of Dif. 
obedience againſt the Ordinance of God) be refuſed by any, being 
ſo manifoldly thus approued ynto ys cuen poſitinely; by the holy 
Scrip: ures, by the ancient Fathers, and by other Aſoderne Char. 
ehes reformed, in cuery of the poyntes afore challenged, 


CHAP, XII, 


en anſwere to ſuch obieftrons , as be pretended to + work from 


Diuinitie,Diuines, and from the Examples of godly men;againſt 
wminſtring oathes onto parties n matters of their owne crimes, 


Frer ſo many, and( to mine ynderſtanding) 

plaine proofes made out of the worde of God, 

"6 with ſome teſlimonies of the praQtiſe , andal- 

D lowance ofthis oathe in the Primitine Church: 

\\\ it may bemaruailed (perhaps)that any thing 
SAY. (as from Dixinitie) ſhould to y contrary be al 
ledged, Neuertheleſſe, beſides foure diſcrepant opinions , one 
of the varying fromanother, & holden by the [»nonators about J 
this matter, howbeit,eche of them tending either tothe abrid- 
ging, orcls to the whole condemnation of this oathe; ( which 
foure come to be diſcuſſed inthe next Chapter) there be alſo 
ſundrie other obicRions made againſt it, which are here tobee 
conſidered, Whercof ſome are pretended to be gathercd out 


ofthe word of God; and ſome are taken from Dianes, And of 1 


theſc later ſort, ſundcie are by waye of Allegation out of their 
writings; 


"Part.z. proceedingsin Courts Eccleſtaſticall, 33} "mM 
{rititigs; and fome others are broughitfromtheir 1 es. Of Wl 
thoſe reaſons that are pretended to be'drawen from the word of | | | 
God, Tplacethar of the Treatiſonr in the'firſt place , as moſt os | 1 
neral;wherc he; ayeth;that by this oathe God: ſacred influntion ; ! 
greath peruerted, and forced to another ende and purpoſe, then he | 
ki dinine wiſedome hath appo:nted. Andthe Note- gatherer ayth, | 
it 5.contrary to Gods word, But why,and how it ſhould be found 
\contrarie to Gods inſtitution in his worde, otherwiſethen is in Wy. 
-partafore ſhewed, 1 mime Epiſtle ro the Reader, and in other pla- 
ces of this epolegie, as occafion hath bene offered; they bring 
no proofe at all, And yet without any better vnderpropping, the \l 
Treatiforr affirmeth this ; euen for proofe of another poing; viz, Al | 
that by thus oathe, no due honour can be ginen to God , but that he ts | 
thereby rather diſhononred. In deede if it were contrarie to Gods Il | 
mſtitution; then, no doubt, God is thereby diſhonoured , For ha- wind. 
ving laid downe, that the true 7ſe and exde of an oathe is, that -- 4 
due honor may be ginen vnto God the trueth confirmed, Inſtice main- *, * Fmg 
teined, [nnocencie protetted,and an ende had of, Prife and controuer- 
fe : he thereupon auoucheth his ſaid former aflertion. 
© 'Irſeemeth to me, thatall theſe exdes cannot concurre, and 
meete in eueryoathe, though otherwiſe it will be yeelded mcit 
hwfull, For in caſe the partie himfelfe, by an Aſertorre oathe 
doe vntruely ſweare ( being guiltic of ſome crime or offence) 
'or whether witneſſes ſhall truely ſweare touching the ſaid par- 
es guilcines : it is moſt cleare, that(by ſuch oathes) none [nno- 
I cencre is proteFied , but nocencre cither more heaped vp vpon the 
partie himſelfe; or elſe diſcoucred by the witneſles, Befides, 
when eAbrahams ſeruant ſwareto him, that hee would nor 
take a wife for his ſonne , from amongſt the Infidels of other 
nations: Or whena man ſweareth allegeance, homage ,or feal- 
I te; or faithfull feruice and obedience to his generall, or taketh 
oathe ofher Maieſties ſupremacie,and ſuch like : what flrife and: 
controuerfie ( [ pray ) do theſe make aw end of? Yea,or what [nno« 
| cencie is thereby protefied? ſeeing theſe oathes bee rather for 
reteyaing the partie in his /anocencie, if hee ſtand (afore) well 
affeRed:or elſe doe ſerue, for diſcouerie o his hollow, and trea- Req 
| cherous heart; in caſe hce ſhall make refufall of them , But 


| letys fee how he prooucth; that the oathe which wee _ 
ak Y Ok, 
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of, anſwererh notyntothe ocherendes, which, are by himſelle 
propounded, The traeth in contronerſie (he ſayth) i not thereby 
confirmed, ſoace there # none iſſue ioyned in this caſe , betweene par. 


ties affirming and denying. As ifthe tructh of no matter neede to | 


be confirmed by oath, ſauing where there is firlt a indiciall contro. 
werſie, Yethehimielfe ſpeaking afore of the endes of an oath, 
made no mention of this rreeth in controuerlie; ynlefle hee will 
ſay, that he confounded the ſecond of theſe ends with the laſt, 
Furthermore, what contronerfe was there betwixt e Abraham, 
and his ſeruant : or betwixt one that rendereth, and a Juſtice of 
peace,or other,that taketh an oath to the Swpremacie? Neuer. 
thelefle,ic hath bene often declared, that the very meanes,orin. 
ducements which open way to Engquirie in proceeding of Office; 


are as a partie that chargeth the other; and ſo a inarciall con. * 


tronerfie dependeth. And that there neede not to be any other 
formall partie alwayes in iudgement, is many wayes ſhewed in 
the ſecond part, euen by* crimirall proceedings mentioned in 
Scriptare, yea what Scriptare ischere to require alwayesa partie 
romogent,as of neceſiitic? Thirdly, there iseuen here a kinde of 
coteſtatio tis, orioyning of iſſuc in Y proceeding of meere Office: 
viz.berwixt the denunciation, fame , or ſome other inducement 
as it were afficming,and charging : andthe parties deniall, tha 
is conuented. which point anſwerethalfo to that other argu- 
ment of his, by which hee would preoue; that [nftice there- 


by ts not mainteined, becauſe there be net three perſons in mdge« 


zent. Furthermore, if ſuch [uſtice and [udiciall courſe by three, 
were neceſlary in euery /awful, oath,by the worde of God: then 
ſhould all Promiſorie oathes bee viterly vnlawfull, In which, 
there be butthe partic proms/arg and he to whome the promiſe 
is made : yet not wwdicialh,for the molt part. 

He goecth further , and to procue that an ende of contronerſie 
cannot enſue vpor ſuch oath; he vſerh (in effteR) his next prece- 
dent reaſon, v1z, becanſe no quarell , nor complaint is any way de- 
pending . Firſt there is a complaint made , and depending , before 
ſuch oath be tendered; and Ihaue ſhewed howe. Secondly, if 
there were not, yct a» ende of controner/ie might thereupon enſue, 
in that che pes burdened by preſumprions; might (perhaps) 
£hcreupon be cleared and diſmiſſed; and ſothe matter in ques 


ſion, "7 
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ſion, ended. Thirdly , doe nottheLordes of the Connſell, and 

doe not [udges and [nitices of Peace (oftentimes)lawtully exa- 

mine ſometimes partes onely, and ſometimes witneſſes; cucn 

where no [ndicialt ſute dependeth ? Laſtly , hee 'miſtaketh the 

place in the Epift/z tothe Hebrewes ; if hee imagine that ypon 

any ſingle mans oathtaken, euery controxerſie, ſhould(thereby) 

preſently be decided and determined , according to that oath: 

whichmarter reſteth to be ſhewed *hereafter. Cap fb 
He ſayeth alſo, thatit rather maketh more contention, then 

endeth contronerſie, Indeede, hee, or ſuch other miſlikers have 

thereupon ( of very late time) taken occaſion to make great 

ſtirres and contentioasinthrs Church ; and common weale., But 

aſſuredly, this oath (otherwiſe) tendeth to ending of matters 

doubrfull, and in queſtion; either by the puniſhment, or elſe by 

the clearing of defendants; and not to procure any accuſation as 

he ſurmiſeth, and calleth it : which is knowen and entred into, 

afore any oath be tendered, | 
Yet Innocents hereby (fayth he) are not cleared , ſince there is 

no complaint or accuſation , tudicially exhibited. as though a man 

prixately charged with fome offence towards his neighbor; may 

not alfo prixatety cleare, and approoue his innocencie,and'inte< 

pricievnto him,by his oarb;except there were firſt a publike indi- 

call complaint, or accuſation preſented yp betwixt them, Be= 

fides, T haue afore ſhewed , that many oathes may lawfully be 

tendered and taken, where none ende of clearing Innocents , but 

nther of charging nocents, is propounded, Thirdly, it may fal 

out, that by ſuch oath, /nnocents/halbe cleared; incaſc no preg- 

nant Sedale ſhall afterward be brought. | 

- Butifalltheſe exdes muſt concurre vnto every lawfull oath; 

how is the Treatiſour conſtant with himfelfe:atleaft,how doeth 

his former argumentholde , whereby hee would confute theſe 

oaths,for that they were nerther({aith he)for aſſurance of dnetie,co- 

Menant,contratt,or promiſe, nettheryet for confirmation of trueth m 

controwerſie? for ifany one of theſe laſt recited wil ſerue,to main= 

teine the lawfulnes of an oath;then what need all the other ends 

lointly?8 if ſome one of theſe. muſi(neceſfarily)befoiid in euery 

lawful oth;then to what purpoſe ſerue thoſe other ſeucralends of 

ouhes, here not required , aa viz. that honor ma 

ALES 2 


+ Toann.if, 
v.19.29.21, 


104 As ny n \ ſpologie of certaine | 
hegimento God, Innocencie protettcd,and Tuſt:ce maintrined? $.ing 

there may be aſſurance of dutre,conmant,corrutt,or prom: ſe \Cinen 

withou: aay ſeeking to glorifie God thecevy : as heathens nthey 
ot obedicce to their tuperiors; & atiy othei mens oathes, for aſſy. 
rance of prom:ſes,&c, without reſpect to prote&tion of /mmocencie, 
and without tuch [xdiciallcourſe; namely ,as inay happenin pti- 
uare comerce , betwixt man & man, From thcie reaſons by him 


fimph propounded; I wil now come to hisreaſons, by way of cz. 


partſon, He codemneth this othe by rs ky, Icro Herodsothe; 
that asthat was generall,to give whatloeuer the damſell woulde 
aske; ſo theſe are to ayſwere , whatſocuer ſhal bee demaunded, 

This his imputation vnto Eccleſiaſticall courtes of rendering 
ſuch gererall oathes,which he ſo often,and almoſt onely beateth 

, tothe entent to giue a better luſtre to the weakenes ofthe 
cauſc he defendeth:I haue (as ſeueral occaſions haue bene giue) 
declared to be a meere ſlaunder, Neuerthelefle,it was not thege. 
neralitie of Herod; othe which was codemned. For the prophet 
Jeremie made vnto y king, asgeneralla promiſe of anſmermg what 
he would demaunde of him; as Herod made of gimmg, yatothe 
dauncing damſell, Butit was theraſhe vnaduiſednes of it, riſing 
vpon acarnall delight: and when he had madeit, amore vnlaw- 
full performance, of a thing ſimply wicked: which are the thingy, 
therein to be condemned, 

Next to his colleQions by diſccurſe of reaſon, I placehisan- 
ſweres vntoobieftions;which are ſuppoſed may be made for eſtas 
bliſhing genera! othes,or other more particular,yer in cauſes 6 
minal tothe partie examined, The f(t of which; is that of * the 
high Priefts,who examined Chriſt of his drſciples and doftrine:& he 
put them of , to rheſethat heard hrm: ſaying, be had ſpoken nothing 
#n ſccret. Bur,neither anſwering to interrogatories being ſo gene- 
rel,as this was,nor general othes are defended. And if they were, 
yetit isnot the example of the h1gh Prieſt, refelled by Chrif, 
that any would alledge; as he pleatantly doth inſinuare, to bur- 
denthem, andthe cauſe with the greater weight of cnuic , and 
preiudice.But touching this obiection & the true vnderſtanding 
thereof, more fully in the next Chapter, as in amore fic place. 


 Touchingthe next ſuppoſed obrettior, ( he ſaith ) Je i not an | 
ſeffficient alkgation to ſaze ; that the partie deponent is no fi 
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hound toanſwere, then the lawe requireth, how generall foener bis 
oath be; ſince it 15 not ſafe for the conſtience of ſuch a Geponent , to 
ſtand upon termes,and queſitons; bow farre by lawe, and by what law, 
bets bound to anſwere. 

Not ſafe for his conſcience? is not this plainly and dire'y 
toleaue ic ynto the libertie, 8 free choiſe ofech deporrent,in cuc- 
ry cauſe whatſocuer, to refuſe torake any oa:h?the which, what 
can giue greater ſtrength vnto that dereſtable error of eAnabap- 
tſme?for if it be not ſafe for his conſcience gopmt it vpon the queſtion, 
| how farre by law he ts bound : then may, and alſo ouphc the Ana- 
baptiſt, and euery other fantaſtike, to be a Iudge for himlelfe; 
whether to cake any oath at all, or onelv ſo far,and in what cauſe 
himſelfe lifteth , vnder pretenſe of his conſcience, Inthathee 
ſaich, bow farre by lawe,ehc, it ſeemeth to me, that he is.in doubt; 
both, that Gods /awe and all the [awes of the landare againſt there- 
ſoſallof ſuch oathe; and yet that hee would (neuertheleſſe) arme 
all deponents againſt caking this oath, becauſe it may not be done 
(forſuoth)with a ſafe conſriece.In y he further addeth,vd by nhat 
lev;itis probable,he would thereby infinuate;that howſocucric 
wil not be thought good by many of thEto be reſuſed , when ic 
ſhalbe impoſed 1n courts of the remporo//aw:yetifthe ſame oath 
be impoſed by force of eccleſiaſtical law,that it cannor then be ſo 
ſafe, vnto the deponents conſcience . Aſluredly, it is moſt ſtrange, 
thar men pretending ſuch pietie,and finceritie; will teach others 
thus rodally, with lawes, and with their owne conſciences, as if 
thething were godly enough to be exactedin one conrt; but pe- 
fillous to conſcrence in another Court : a!beiras well authoriſed 
1ntothe one,as it is yntothe other. 

| Infomuchz,as here he yeeldeth,thatthis codition ofnot being 
bound by any ſach oth taken further then law requireth; is obſerued, 
orynderſtood, in miniſtring the oths which he impugneth:doth 
he not thereby plainely diſcouer himſelfe, to be an oppugner of 
thar,which is but by law vrged? and an encourager of others to 
oppoſe theſe)ues againſt Jawes? or elſe itmult follow,that none 
that be in authoritie do know the /awe therein, beſides himſelfe; 
| orat leaſt will not deliucrittruly,doth he not alſo therein imply, 
that (in ſome caſes)the lawes allowof ſuch oathes; and that his 
charge, ofminiſtring oathes that are general, yato all a mans 
i ENT ON RR TY thoughts, 
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thoughts words and deeder, is aplaine ſlander ? inſomuch as nolaw 


requirech that , andyerthe takers ofthis oathe; are nofurther | 


bound, then the law it ſelfe bindeth. 


And laſtly it appeareth hereby af theſe oths (reſtrained but yn. | 


to that which law requires) be neuertheles wninht, cruel, wngody, 

& tyrannicall; chat thenthe lawes ofthis realme eſtabliſhing the, 

mult needesendure,his like hard,yntrue, and difloyall cenſure, 
Ic hath bin ofcen,and no lefle truly faid; that none bur /eſaites, 


Seminary preeſts,8 ſuch like ob[tinate Papiſichauc refuſedthis oth .Þ 


in hir Maieſties time,orhaue charged it to be vngodly;vncil theſe 
new reforming Innonators did [tart vp:& that both the ſorts ofthe 
do build vpon the ſelfe ſame grounds of argument. Inanfwer of 
this,he ſaith;that by the ancient & godly writing entituled, The 
praier,and complaint of the Plowman,it appeareth ; that this kinds 
generall othes and examinations ex officio mero were not firſt muſliked 
by Teſuites,and Seminarie Prieſts; and from them derinedto others, 
that miſlke gouernement , and would bring the Church ta an «Anar« 
chie; as the world hath bene borne in hand. 


For general oaths,weftand not : but who firſt miſliked'examis 


natis ex officio mero,or which of theſe two forts of nuſhkers haue 
troden in the others ſteps «. imitation;is not ſo material:as with 
whattrueth,or foundnes of reaſon,it is miſhiked by euther ofthe, 


I haue not the Plughmansbooke to peruſe, what is (indeed)there . 
ſaid hereof;neither greatly skillerh it, though he were (perhaps) | 
Ithe 


a good dinine , diſguiſed vnder a plonghmanstitle and ſtile. It he 
had vſed any reaſon for his ſaying, I doubt not but the Treatiſour 
would haue enforcedir, But it followerhnot,that whatſocuerin 
elder times hath bin by ſome one, (though otherwiſe /earned,& 
godly ) miſliked. (bappely) ypon ſome particular occaſion,or vpo 
proge pique of humor ; that thereuponthe thing it ſelfe thould 
2 fimply condemned, andif the condemnation by one , haue 
any ſuch grear force; I hope the allowanee thereof by many, and 
the manifold reaſons which commend the lawfulneſſe, and neceſe 
ztieofit; will be of much more force, thenone mans breath, and 
bare ſaying can be. 
Now follow the Note-gatherers quotations of dininesagainſt 


this oath: howbeit without any allegation ſer downe..But fiſt let 


vs ſpeake ofthoſe, which are from the ancient Fathers, 


not to adinre at allys like to that commandement of the Lord him 
ſelfe inthe goFpell;, thou ſhalt not ſweare atall . And againe, it had 
not beene ſeemly, that the Lord,vpon the adinration of the high prieſt, 
ſronld haue anſwered hiv,as though he had bene theremnto compelled 

einſt his owne will : and therefore he neither denied himſclfe tobes 
the ( hriſt the ſonne of God nor yet plainely confeſſedit, 

But if here by adinring be meant all vrging of any other to 
{weare in what cauſe ſocuer,whether it be - a Magiſtrate,orby 
aprinate per{on; for a prinate, or a publike cauſe; in indgement,or 
out of indgement , as the fi{t of them , by the generalitie of the 
wordes may import : then doth this ſaying condemne all oathes 
imply (other then ſuch as bee vo/nntarih taken ) no leſſe then it 
doth thoſe oaths, that are impoſed, touching a mans owne creme, 
whereof weſpeake, ſo that, in ſuch an ynderſtanding, the Note- 
gatherer himfelfe (I truſt) will not allow it leaſt both his owne, 
and the iudgement alſo that hee imputeth to Origen; be both 
touched, with a ſpice of Anabaptiſme, 

Therfore for = of Origen,and alſo ſome other ofthe fa- 
thers(hereafter by occaſion of his quotations to be alledged)frs 
Þ foule an error;and from contrariety alſo vnto themſclues in 0- 
ther places : the generalitie of certaine their ſpeeches, as it were 
nan abſolute condemnatis of oa:hy, as might ſeem at firſt fight; 
mult be all of them reſtrained, either vnto accultomable varne 
ſwearing,which men yſe in common talke;orelſe tothe exaRting 
and driuing of defendants, to ſweare,& to wage their lawe by n= 
ceſſary deciſory, and indicrall oaths,for a ning peece of mony.or 
goods: notwithſtiding,rhe plaintife perfitly knoweth aforchid, 


thatifthe defendant takeit, hee is thereby induced into periury: 
Orlaſtly vnto raſh,8& vnaduiſed oths,or not being in 5 takers po=- 


wer to perform. Thatal their ſpeeches ſeeming abſolutely to c6- 
demae al oths,ought none otherwiſe to be ynderſtood;you ſhall 
have cleare teſtimonies fro themſelues,cuen in thoſe very places 


(for} moſt part)that be quoted by y Note-gatherer.So faris Rob 
at. 
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\ Jathe treatiſe of *Origes, which he quoteth;I find two ſayings :origen 
Touching oaths,the one of which icis likely he meant. Indeed we 
fnd(faich Origen in the law,the vſe of «Adinring; as in the books of 
 Nambers,andin the books" of Kings but I am x extgs that aman * Num.s. V.rg. 
which will liue according to the Goſpell, ought not to adinre another , ** 3.9.16, 


Matth.traQ,5, 
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that any ofthemdireRerhhisſpecches againſt this kind of och 
that we defend, F | 
Now then forthe clearing ofthe firſt point; thatis tofay, that 
diuers oftuch their [»uef:aes, arc direfted againlt waine, and cu- 
[tomable ſmearing 1n commonta'ke , Saint ' eAnugmitine ſayeth, 


t Aug.5er. de OG» 
coll. S.lvan B. P> 


Se1.10. it 15 no/mne toſweare truzly:but in that it ts a greenous ſine to ſweare | 


 thatwhich is falſe ; nodoubt hee us farre from the ſine of perinrie, 

' whoſwear:thnot at all, 

Sum Chyſoftome,whou cuery of his Homilies(almoſ)to the 
people of Amtioch, is molt earnelt againlt ſwearmg ; infomuch 


» ChryC.Homil, 25 in one place he * ſaith, the nature of an oath ts to pierce farther, 


5 an Pop.An and more dangerouſly, then afword-: yet he ſheweth how his ſpee. 
| chesthereof(in part)are to be expounded; and that he doth nor 
condemne all oathes /pl, which abſu:dirie,the Note-gatherer 

muſt firlt yeeld ynto;beftorc he canmakeone droppe ot that his 

own thick mylt of quotariss,to ferue the turn that he entedeth, 

» CryCHomil.4. [e750 maſterie ({aith® Chryſoſtome) to onercome the cuſtome of 

«plas ; ; ; 

Antioch, ſwearing, if we wil. but affoorda little indenour to that ende , And a 


lictle afore that thus : Caſt owt of your months that wicked cuſtom: | 


of ſwearing . And ellewhere, to like purpoſe : a» oath (fayth he) 
hath thu enill in it hat whether it be broken,or kept, it maketh aman 
ſubieft ropuniſhment, Buctnar ne neerc meanerh onlythe prinate 
#den.hom.14, cuſtome of ſwearing; appeareth by the reaſon added; for#the 
 Continuall ſwearer, ſometimes willing ly, ſometimes unwillngly; ſome» 
times when he knoweth it,c4 ſometime s when he knoweth it not;when 
he ſheaketh in earneſt, and nhen he ſpeaketh mieſt; & oftentimes be- 
ing carried away by anger , or other perturbation; can not chooſe but 
forſreare himſelfe wthall, ' 
Tothe ſecond poinc, viz. that their meaning elſe-whereisof 


waging love, by Indicialland deciſorieoarbestendered by priuate J 


menaboucdebrs, and chattels, when by ſuch oathe,the partyto 
5 Achan.depaſl. ſ\yeare is moſt hkely to be forſworne : Firſt 5 eArhanaſme faith; 
& cruce Dom, —_ 
col,z, Let your yeabe yea, and y:ur nay nay : thus farre we that b: Chritti- 

ant may confirme our ſpeeches : but let 15 not proceede ſo far as to fle 

wnto oaths and to call God unto witnec, for corruptible monets ſukt. 


Andinthart ſenſe is it to be taken, which hee faieth alittle after: 


*Athan .lbidew. gen do *not ſweare only for worldly buſes ſake Sutrather to cofirme | 
trmh; and to ſhew that which they ſay to be voyd of es” 


- Du < aC =— a> p— Y AM. _ . 
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'if he that ſmeareth be true, and to be trufted,what need ts theve of his 
' vathe © but if be be not to be truſted, why dowe commit ſuch wicked- 
wes, 4s that for wretched;and mortall mens canſe,we ſhould call God, 
who us abone all, unto witnes? \ 

S. * Chryſoftome aiſo ſaith thus in this behalfe : Let vs not drine * Chry. Hom. 1 F 
our brethren to an oathe. O man, doit thou know what thou doſt here an rep. Antioc 
in? in that thou make#t him ſweare 2pon the holy table, where Chriſt 

offered wp, 4 laid: : wilt thou enen there ſacrifice thy brother ? And a- 

gaine, it * z better that we loſt our mony, then to offer our brother an ,,,, _ 
oathe,that he hadit not from vs, or owes it not vnto ys. Likewiſe, AM > 
if a man ſay onto me (laieth 3 hee) tak- thine oathe : let him heare, 3ChryChon. 26, 
'that Chriſt hath forbidden it ; and ſo ! ſhall not neede to ſweare, But *9P*P. Antioch, 
how this is meant by him , is declared in the ſame Homilie : but 

#10u will ſay onto me ((aieth he) there be many, which if they be not 4 vid hom, 26. 
ſworne willnot ſticke to defrande me of my money : yet will they not de- 

wy it vpon their oathes . Man, thou deceineſt thy ſelfe ; for bee that 

k vſed tofteale, and toininrie his neighbour, willnot make dont (for 

the moft part ) to forſweare hrmſelfe . Where, we may note, that 

albei: Chryſoſtome diflwadcth plainerifes from it; yer oathes in 

thoſe dayes lawfully were tendred to ſuch, as were ſup; ofed to 

baue tollen other mens goodes. Which kinde of oathe for (tol- 

len goodes deciſority, or indrcially rendred ; that Chryſoſtome did 

not ſimply condemne; may be gathered by his words then next 

following. But 5 what ſhould [ſpeaks (faieth he) of ſuch oathes, and *Hom.26.:d 
"omit Iudiciall oathes, that are vſed in courts , for which ſo much can * note 
wot be [aide : for there, enen for a matter of tenne halfe pence; oathes 

aretaken, andperinries alſo be committed. And therefore a lictle 

after; Lo, I ſay wnto you and proteſt , that ye reforme theſe ſuper flu- 

0 Tudicrall oaths,and bring rather all ſuch matters unto me, 

'" Saint® eAnguſtines allowance (1n ſome ſort) ofthe like oaths, * Aug. ſermalte- 
is alſo manifelt, /f any (Gaieth he) ſhall pronoke thee to ſweare , as RSS 
(happely) ſuppoſing he may thereby be ſatisfied , if thou ſhalt ſweare ban.Bapyt, 


4, 8 ſuch amatter which hee ſuſpefteth thou haſt committed, and 
{perhaps )thou haſt not done it * if in this caſe( I ſay )thouſhalt ſweare, 
toremone that falſe ſuſpition from bim,thou doſt not ſinne, as hee doth 
who pronoked thee. 

' But another more full determination of Saint eAngy/tine, 


touching that which is meant to be condenedin impoſing oaths 
un 


159 ' An Jpobogltofcertaime © Chapgy. 


in priuat cauſes; ſeems tome, to be apr, & very ſound. 1 htm that 


t Aug ſerm 28,de EXAFeth an" oath({aith he)there # great drfference,whether he knoy 


verbs Domini. 


* Manum inter. 
ficientis impreſ- 
fic,& preſlit, | 


wot ghat the other wil ſweare falſe,or indeed knoweth that he wil Forif 
he know not,and therefore do ſay, ſweare unto me:it ts not ſinne then to 
ſweare for his ſatisfattion, howbeit it ts an humane weakeneſſe inthe 
exalter . But if the caſe be ſo,that he which exaftethit bnoweth the 6. 
ther party to hane doxe it ; and yet will compel him to ſweare , whois 
ready thereupon to ſweare falſely ; then i the exatter a very mur. 
derer, for though the one do murder his owne ſole, by his perinry : yet | 
the other that ſoexattedit,did* thruſt forward,and harden the ſaide 
murderers hand, 

Touching the third,andlaſt point,viz. ifrheir writings byhim 
quoted againſt oathes, be not directed againſt them in ay ofthe 


2, former reſpeRs:then itis,in regard of che vnaduiſednes of ſuch 


2 Chry{.hom.r 4, 
ad pop. Antioch. 


? Ambroſ,in pſal, 
248,ſer.14.col.4, 


oths takE,or for that the matter wherof the party ſware,wasnot 
inhis own power to perform. This may be ſhewed by a place yer 
vnexamined, which he quored out of Chryſoſtome. For he * ſaith, 
Not only thoſe who forſweare but alſo thoſe that impoſe ſuch neceſſity 
of perinry wp6 others, thoſe who ſiveare are guilty of the like crimes, 
That this is ſpoken ofraſh oathes,not lying in their rower [0 PCT 
forme,and impoſed alſo byprinate perſons, his wordes following 
do ſhew, Infoops (faith he} in ftage-playes, yea the eArtificer of hu 
apprentice, the Schoolemaſter of hes ſcholler, the Miſtres of her maid 
ſeruat as now adays exatt oths, for performing of their tazke enioyned, 
And Saint 3 Ambroſe in the place quored,ſpeaketh tonone 0- 
ther purpoſe, for writing ypon theſe words, ] hane ſworne and bane 
purpoſed to beepe the indgements of thy righteouſneſſe ſaith thus : No 
mat ſweareswell, but he that may know what hee ſweares : to ſweare 
ten ts the indrement of knowledge, and the witnes of the conſcience, | 
&c, hane light , that is the knowledge of the truethafore thee , when 
thou diſpoſe? thy ſelfe to take an oathe, ſo ſhal not the bond therof hurt 
thee , The Lord,who came to teach the yong oner, to inſtrutt nonices, 
and to confirme the perfite; ſaith in the Goſpell, ſweare not at all: be- 
canſe hee ſþake to thoſe, that were weake . to bee ſhorte, hee [pake not 
this tothe Apoſtles apart, but tothe multitades . for he ther fore would 
not hane thee t1 ſveare, left thou forſweare &c.anda little afterward 
thus : Follow not therefore any mans example in ſmearing, if it lie not 
12 thy power to obſerne, and fulfill what thin ſwearest, . S 
| ut 
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!". Burthe Note-gatherer willeth ys alſo (for this purpoſe)toſee 
'an examp!e of Chryſoſtome,refuſing the oath(as he ſpeaketh)and 
thereto quoteth two E cclefiaflicalibiſtories, That which is found *Sozoml,4.c.17 
in Sozomen,s ſo farre from noting Chryſoftomsrefuſall of an oth, 
in reſpe it concerned ſome crime imputed to himſelfe; that 
there is not ſo muchas mention of an oath,nor of any particular 
crime. For there is declared only,how the Symodynder T heophi- 
tucited Chryſoſtome to appeare , andthat hee ſent vntothem a 
Biſhop (i Ae" 9; that he refuſed not to be indged : but that hewas 
readre, ( fo hee might knowe who accuſed him, and of what crime ) 
to defend himſelfe ; yet alwayes pronided, that it ſhould be in a more 
ample Synode then that was . for he waz not (hee ſaid) ſo foo- 
liſh,to endure them to be his Indges, who were his manifeſt enc« 
mies. 

The two Chapters by him alſo * quoted out of the Tripar- ;, "Pirbif, 
tite hiſtorie, hams no <a Je th ne the other, of Cry. ed 
ſeſtomesretuſall of an oathe. for none oathe is mentionedar all in 
either of them , much leſle to haue beene miniftred, and ther- 
fore none coulde bee refuſed by him , The firſt of them contei- 
neth, thereturne, and calling home of Chryſoftome foorth of 
baniſhment, and the particular occaſion of the rumulte that 
thereupon enſued, For his enemies beeing incenſed againſt 
him, for that hee preached to the people, they ſought tode- 
poſe him from his eArchbiſbopricke , vpon colour that hee had 
ordeined one Heraclides, whome they (thoughin his abſence) 
accuſed ro haue cauſed certaineto be whipped, and carried a- 
bout bound in chaines thorow Epheſas . 5 that when Chry/o- 
ſomes friendes defired to-haue a more due courle ofproceeding 
vied in acculing Heraclides ; which the faRtion of Theophilres of 
eAlexandriawihſtoode; there fell out thereupon, betwixt the 
two factions great bloodſhed, and ſome murder, 
 Theſecondof theſe 2, places ſheweth,how whe Chryſoſfoms 
accuſers were much afraid, leſt(totheir grear peril)he ſhould be 
| acquited:yet his partial Iudges were cotent toc6demn him:on= 
ly vp6 pretence;that wout the decree of a Synode, he had(being 
indecd diſorderly afore ſuſpended) taken vpon him to fitinthe 
| Epiſcopallchaire. Theſe two points(I afſure you)are in mive yn- 

derſtiding the neareſt in any ofthoſe - 4 to J porpolore 
| 2 Wc 
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which they are brought,in which eſpe, Jam aſhamed,that we 
which profeſſethe goſpel, ſhuld(by perturbacis)ſo far be caried: 
as cither not to diſcern, thatno refoel of oth ci hence be gathe. 
red,orif we wil ynderfland it;ſhuld fo vntruly, & friuolouſly by 
niiber,8 notby weight;quote places that looke nothing y way, 

Of Gregories writing vpon the booke of Kngs(which he alſo 
quoterh)Ifind no mention in my booke. But I find itnoted,that 
he writ ſuch,& others alſo, which were burnt afterhis death y 
on emulation, as /ohanres Diaconu in Gregories life,coplaineth, 
Hs other quotation out of Gregorte, toucheth nct this matter of 
oathe, and is anſ{\vered elſe-wherc, And ſo what here, and what 
in other places afore (as they fell in moſt fitly) I haue anſwered 
(Itruſt)althe Note-gatherers quotations taken out of the ancient 
Fathers, and other old Writers. 

Whereby (I hope) is iuſtified that which I writ in the epiſtle to 
the Reader; that moſt of the that pertain to this matter of oaths; 
may leeme to haue bene collected together, againſt al taking of 
oaths whatſocuer (though being truely vaderitood as the ſame 


' places doexpound,no ſuch matter followeth thereon)rather the 


F 6.4.5.c,quod 
autem. 


2 2.4-4.c,con+ 
uſti, 


to make any ſhew againſt oaths in criminal cauſes; which ſome of 
thoſeplaces do(in truth,as you haue heard)plainly cſ{tabliſh,and 
nonedo condemne or diſallow. And it appeareth likewiſe, that 
they can no way be retched out, to touch oathes in cauſes of 
crimes; except wee expound them abſolutely ro condemne al 
oathes : which to impute vnto thoſe fathers were great injurie 
and yntruth ; and yet no way aduantageable tothis cauſe. 

Bur both he md the Treatiſor,do allo afſaile vs (in this point) 
with ſome allegations out of Canons, and later drnines: as firſt, 
where* Gratian alledgeth the ſaide m—_ authoritie, that »o 
reaſon doth lay neceſſity of proofe wpon the defendant, What he ima- 
oineth may Glow hereofto his purpoſe, I know not: except he 
thinke the defendants confeſſion vpon oathe, being firſt burde- 
ned by fame, preſentment, or ſuch like ; may bee accounted fora 
proofe,vndertaken againſt himſelf. Befides,that place ſpeaketh, 
when there is an accuſation preferred; and then may not the de- 
ferdant (by Lawe, or Canon) be examined of the crime ypon his 
oathe, vnlefſe it be atthe time ofhis pargation. 

He likewiſe quoteth* Gratiazs alleadging an epilile of S_ 
| the 


{ 
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the fift,a Biſhop of Rome. the words thereof, which he meaneth, 
Jtakeit, are theſe : publike crimes are committed tomy indgement, 

on the parties willmg confeſſion , or vponproofe by wineſſes: but 


I thoſe that are hidden, and vnknowen , are tobeleft tohim , whoone. 


knoweth the heartes of the children of men, In that the confeſſion 
(here ſpoken of) is required to be volwntarie; perhappes hee 
meant abſolutely to inferre; that no man may be vrged ( by his 
oath ) to confeſſe a crime.But what the matter was,and the cir- 
cumliances,are firſt wel to be weied. The doubt there propoun- 
ded, andto be anſwered, was this : When yong infants are founde 
dead in bed with their parents; whether the parents were to bee pat 
to the vulgar purgation, of enduring hote burning yron , or ſealding 
water, thereby to t1ye whether they had not oppeſſed, nor ſmothered 
them? And the anſwere is; that theſe kindes of valgar pargation, 
are ſuperſticious, and condemned by the Carons, as being a 
tempting of God: and then followeth that which1s afore alled= 
ved. The caſe then being ſuch;the parents might nor(by lawe) 
be put to any pargation atall, For the valgar aforeſaid,is vnlaw- 


| full; and they could not be putto their Canonical pmrgation: inſo- 
| much as thereby * they ſhould be ſworne , touching the verie * <.quoriens de 


tueth of the matter, and that would induce TO) Ca ha ? Vloers 
if t 


which caſe an oathe * may not be impoſed. Forifthey ſhoulde 3 T-Videanu.#, 
direftly haue ſworne that they did not oppreſle, or {mother cando, a 
their infant; in ſo great vncerraintie thereof (as mult needes be, 

whiles men be on {leepe) it might happen: that thereby they 

ſhould(in deede)beperiured; though not knowing certainely, 

whether they had ſodone or not, And * Interpreters doe wholly 3 qr ee 
tpree,that this was the onely reaſon, why an oathe mightnot(in my..Geminiz 


| that caſe)be impoſed: & not any regard which was had(fimply) _— me 


t>condemne all »rging ofmen,vnto confeſſion oftheir crimes, | no, 5. 

That which the Notegatherer + alledgeth out ofthe decretall : oem Purg. 
Epifles; onely toucheth the condemnation of that v#/gar prrga- 
tox,in thoſe times much vied, We may reade euen in our owne, 


hiſtories of a Q. mother in this land before 5 conqueſt; who be- 


[ng charged(by great preſumptis6s)of incontinentlife, with the 


then Biſhop of Wincheſter - isſaide in the courſe of vulgar purga- 


tion to haue cleared her ſelfe , by going barefooted and vohurt, 


oucr nine red-hotce plough-ſhares, if we may belecue Rories. | 
Z 3 Of 


" Tyndalling, 
Macth, pag. 208, 


2 Tyndall in 
reſp. ad Morum. 


174 An Apologie of certaine Chap, 


Oflater Dinines,he alſo quoteth Tyndall,in ſeueral places ofhis 
works.In y firſt of theſe, I take it theſe* words of Tyndal be meant: 
either ought a Judge ({aith Tyndall) ro compell a mas. to ſwear: a. 


gainſt himſelfe, that he make him not ſine and forfweare, he yeel. | 


deth then (by implication) thatin ſome caſes a ſuperiour ma 


compell his infertorto {weare :and io much doe his words nex | 


precedent importe. Indeede we all confeſſe, that where thereig 
great & apparantprobabritie,that the party is ſuch a man, who il 


rather for ſreare,then confeſle a trueth againſt hunſelf; vp6 ſuch | 


a man,an oath ſhould not beimpoſed:But where the penaltie is 
not capitall,nor of mutilation , nor none other particular tron 
preſumption to induce ſuch ſuſpition touching the partie; _ 
eſpecially where he ſtands afore charged vpon good, andpro- 
bable grounds,to haue (in deede) committed ſuch a fact; there 
thelawe will not intend,or preſume; but chat he will make fur- 
ther diſcouery, rather then to be forſworne: quia nemo preſumi. 
an; immemor [alutts aterne,asafore hath bene alcaged, 

Albeit Tyndall ſeeme in this place toinfinuate(& that truely) 
that in ſome other cafes, an inferior may be compelled to w 
an oath:Yet in the next place quoted, he taketh away all»eceſſa- 
rie oathes,andleaueth none but wo/untarie, whereby his iudge- 
ment inthis matter of oaths (though otherwiſe a godly martyr) 
is much lightened. Vo [ndge({aith he)onght to make a man ſweare 
* ag ainFt his will, for many inconnentences.If a man receine an office, 
be that putteth him m the roume ,onght to charge him to doe it truely, 
and may, and happily ought , 10 take an oath of him, If a man offer 
himſelfe to beare witneſſe,th: Indge may,and of ſome(happily)ought 
20 take an oath: but to compella man to beare witneſſe, he onght not, 

I would gladly hereupon aske a queſtion of the Votegatherer 


(who prefleth vs with this mans iudgemient) whether hee him- 


a, 


ſelfe doe(as the words lye)allow abſolutely of this,and of other 
his writings; both concerning oathes and other matters ? Ifhee 


doe not, but ſomewherereie& him; then muſt hee giue vsleaue 


alſoto leaue him; and not to belecue him; in caſe he condemne 
all neceſſarie oathes impoſed by Saperionrs vpon inferiors,lo well 
warranted ynto vs by Scriptere,both in humane, and in dinine 
matters, But if Ty»dall meane but hereby to diſalowe , abſo/mte 
compal/ion to take oathes in wor/aly matters, then may his LAT 

c 
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be betrer accepred. For vpon refuſall thereof intheſe matters, 


| the lawes appoint not the parties to be tortured till hee doe it, 
1 which were a abſo/me compulſion : but either doe puniſh his 


contumacie,and diſobedience, to the example of others; orels 
doepronolice himpro confeſs, which is but a canſatine compulſion. 
Andit Tyndall be thought in his wordes (afore) to condemne 
allo cucry canſatine or inducmg compulſion : then doceth hee con- 
trary hirnſelfe. for in his owne example of an oath giuen at ta- 
king of an office,there is this canſatine compulſion to be found.be- 
caule there 15 no man but by his good will,had rather omic ſuch 
oath,then to take it:&ifhetake it not,thenis he to be put back, 
from bearing that office; which is at leaſt a cauſative comprlſion in 
caſe he deſire the office. but ifhe be ynwilling to haue ſuch Of- 
fee,and yet may haue (as Tyndallfaych) an oath impoſed, then 
ſome oathes may be exated, and all be not vo/wrtarre onely. 
Iris not ſafe,nor ſound,to imbrace without all choiſe , or dif- 


| ference, whatſocuer any godly, or learned man hath holden, for 
| deing men, ſometime they faile,and ſometimes(through heate 


ofcotradiQtion)they haue their affeions like vnto others. And 
thereis no kinde of men(I thinke)now lwing,who with greater 
facilitie, yea & diſdaine too; doſhake off all learned writers au- 
thorities,nor only ewe,butalſo of the o/deſt,( where they fit not 
their purpoſes Jchen ſuch as now bethe chiefeſt, and almoſt the 
only oppugners ofthis kinde of oath; amongs thoſe, who make 
profeſſion ofthe Goſpel, 

*Ifthis our p/ea(neucrtheleſſe)willnot be accepted:I wiſh the 
Nete-gatherer would tell mee, whether he alſo will allowe of 
Thndals judgement in the points folowing,viz. though the "kings 
(ayth he ) by the fahhood of the Biſhops and eAbbots be ſworne to 
defend the liberties of the Church : yet ought they not to keepe their 
uthes , but to breake them. then (in his iudgement) not onely 
they may, but rh:y ought to breake their oathes taken, for obler- 
lance of Magna Charta,and other matters,at their Coronations, 
Heelswhere alſo writeth *rhat the lie of Damidwnto Arhiſh kmg 
fGath, wht he had killed the people,& ſacked the countreis? of 
the Geſharites, Girſites, & Amalekites; was no ſmne in him: In that, 
loperſwade a ficke ma, thatbitter medicine is ſweet,js charitie, & #0 


Furthermore 


| 


: Obed, of a 
Chriſtian pag, 


I 37s 


Tyndall. pag, 
Opei vin, 209, 
3 1,Sa27+V.10s 


fame; And by the like* cxample ofthe difſimulation of Couſpai, * epenh 


i 
| 
' 
. 
' 
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' Tind-pag.207, © Furthermore T jndallthus* writeth: If a man go ont of the county 
fram hu wiſe ,c+ come not at a certaine day to be prefixed,as within , 
» Tin, pag-208. yere,or ſo;let his wife be free to marrywhere ſhe wil. And a ine, */f 
the woman departe canſeleſſe, and will not be reconciled; though ſhee 
commit none adulterie ; the man onght (ofright)to be free to marri 
againe, 

And towards the ende of his booke of pratiſe of Prelates,as 
it was firſt printed in oftano in a Dutchletter; he not only defen- 
deth it to bee lawfull for a brother to marrie his deceafſed bro. 
thers wife(dying withourt iſſue)albeir carnally knowen by im: 
bur vrgeth it vehemently , asa matter of neceſſitie,and of Gods 
morall law, at this day to be performed of all Chriftians. which 
(nodoubt) he writte in hatred of king Henrie the cight ,andof 
his then mariage, with the ©. Aazeſties mother. In which re. 
ſpeR(I thinke)thoſe who after gathered together, & printedhis 
whole workes;did leaue out all that vnſound diſputation ofhig, 

But if the Noetegatherer,or any other will ſay, they haue good 
reaſon todifſent from him in thoſe pointes : letthem then per- 
mitte it likewiſe vnto ys in this behalfe ) vpon no lefle reaſon; 
eſpecially, if Tinda/ meant to condemne all oathes fimply,which 
are not meerely voluntarie. 

From their allegations out of Caxons, and later dizines wr | 
tings, I come to their examples, ſome whereof be vrged poſitine- 
hy, and ſome negatinely, that is , where this oathe was omitted, 
Of poſitine , that example of Sir Iohn Oldecaftell L. Cobhamand 
martyr; mentioned by the Notegatherer , commeth hereto bee 
handled,for his miſlike and refuſal ofthis oarhe, as is pretended, 

3 r. Vol.pag. Yet 24. Foxe * mentioneth no ſuch refuſall of an oathe by him, 

666,360  inreſpeRit was criminal; bur for that he would not be ſworne in 
all thinges to ſubmit himſelfe to the Church, and ſo take what penance 
the «Archbiſhop would eniozne him, | 

The Notegatherer further ſayeth, That many examples of like 
refuſmng might be ſhewed out of the bookgs of the Dutch , French,and 
Spaniſh martyrs,ſo that it is no new thing, He that voucheth ſomi- 
ny quotations afore, to ſo ſmall purpoſe; ifhe had had ſuch rea* 
die; it is likely would not haue ſpared his paines herein, though 
in trueth, it would haue giuen ſmall furderance, or aduantag® 
to his cauſe, for wivendumeſt !:gibua, non exemplis : Euery tt 


. _ * 
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faſall of a matrerby a godly man ,:cannot bring. inan abſolue 
tandemnation thereof, But if thoſe examples he conldehaye 
brought,be like (as he ſaith) to thar of Sir John Old-caftHes, Phil 
gots, Cranmers, or Lambert: then are they not kke to ferue- his: 
wrne; fornone of the retuſed,in reſperhey were to be exami- 
ned of matters criminall,as it commeth to be diſcuſſed hereafter, 
. Butheefaieth alſo, that all the late fierie Placarts in caſe of 


berefie, in France, Flanders, Germanie, and Spaine were by in= 


quiition pon the parties oath , po#t —_——_— & denunciatio- 


ww, ſo as the partie knewe the matter firſt, If hee had ſhewed 
this which he ſaith, to be true; and that oathes in caſe of hereſie 


were not giueninthoſe countries tothe defendants,tothe cone - 


wary whereof wee haue dite&t cuidence fromwriters of thoſe 
nations : yer ſcructh it nothing at all ro prooue an vnlawfuls 
nefle in this oath, much lefſe abſolutely : bor anon fatto ad no 
i , will prooue bur a ſorie argument. Andthis anſwere may 
ſerue ynto all his quotations rouching examples. of omiſſion; as 
of William Swinderby, and others,which are broughtby himto- 
ſhewe, proceedings to hane beene in England againſt Heretiquer, 
mitbout exatting an oath, Beſides,it is not the exaCing of an oath 
In hereſie, but in other crimes Eccleſiaſticall,that we doe princi» 
pally mainteine : howſocuer he doe ſeeme, rather to allowe it in 
matter of faith, then in others of lefſe moment, Thirdly, if when 
they were proceeded with in thoſe countries,they knew the mat» 
ter firſt « then is not that true which he ſaid afore of them, viz. 
that their refuſals were /ike ynto that of the (aforenamed) mar« 
tyrs of England. And by this word frſ,he ſeemerh at ynawares, 
toimpliea confeſſion, that they were neuertheleſſe examined af- 
terward by their oathe?: howlſoeyerimtheſelte ſame ſentence he 
denie ir, Fourthly , if by the copu/atine which he puts berwixr 
accuſation, and denwnciation,he meaneth both them roynrly toge= 
ther; then doth hee affirmeimpoſſibilirics : forthey bee ders 
courſes of proceeding, Fifchly,the ground ofhis miſlike,israther 
yponthe order of time;when the oath isminiſtred;then forthe 
Criminallmatter, which we ſpeake of. Laſtly, vpon anarctuſers 
1 in/ance, an oath cannot be miniſtred in any crime by the Ciuil 
| we, which thoſe Countries mentioned, doe mott followe; 
muchleſſe then vpor;zan eueies of hereſ. FOcbaargSs 
, ' } HR that 


* 


Ip Cs dpoligizaf certaine 


* x.& 2. Phil.& 
Mar.cap.6. An. 
» Fox-pag-2030, 
x. edit. | 


: Chyugl 
that ( he ſaith.) »o Martyr in Q. Marie: time was forced to an 
aath vntill the ſlatate exofficio.( lohe calleth 2,H.q. then revived 
for attaching of heretiques ) and the Popes amthoritie were reftored; 
which antboritie is xow aboliſved. It ſeemeth he would colle& tha 
to miniſter an oath ina criminal cauſe is yngodly,as being onely 
builded ypon the Popes authoritie, Indeede, if ic were onely (o 

da then vere it no leſſe impious in this Realme to builde 
it ypon j yalawfull authoritie,then his other yſurpations are, But 
there were none mertjred,nor(I thinke) ſo much as examinedof 
hereſie,cill that Ratute was eſtabliſhed, viz, i the * Parliament 
begun 1 1.Nexemb. & ended 16.Janwar. For the ſentence againſt 
Rogers,who firſt of all was conderaned to be burned; was* pro- 
nounced 1 g, [annarie 1 5 55. vizthe yeecre after. They what mars 
uaile is 1t,when as further then impriſanmer, they were not deal 
with,or examined : though an oarh were not miniſtred to any of 
chem? But thatin any orawary Eccleſiaſtical court, from the come 
mingin of Q. farve,till the end of that Parliament, wherein that 
Gatute was teuiued, ſuch oath was not,forany other crimes tett- 
dered: is (I belecuc)ouer pregnant a Neg4#ine,then thatitcanbe 
prooucd by him, or by any man. And therefore neither the ex+ 
amples of thoſe who arc pretended to haue miſliked it, nor the 
ſuppoſed omipting of it,vnto ſome that were dealt with for bere+ 
fie; doe not, nor can ſeruc toprooue auy vnlawfulneſſe , or yn+ 
godlineſſe tobe in ſuch oath,as we defend. So that we may con» 
clude, that our formerreaſons vcd to prooue the lawfulnefleof 
it by Gods word; doe reſt yet voſhaken; notwithſtanding any 
obicRions hitherto madeto the contrary. NP 


CHAP, XIII, 


Forre ſenerall opinions of the Innouators , againf# the partie! 
ing of oath in criminall cauſes , with anſweres alſo unto 
their reaſons, and obiettions, | 


Gainſt the miniffring and taking of this oath by 2 
mans owne ſelfe; the [rnonatonrs doe alſo holde 
ſundric opinions; and doe make many other o- 
 feflions and arguments, meete tobe viewed, and 

briefly, as may be, anſwered, | ; 


Y 


| we woulde haue others to deale with vs, Forwe ſhou 


Irec4. © proceetitigrin Cones Fileffafticall, iy 
tJtmay noche lookedBr;tharTſhould touch them alk becatiſe: 
not many of them are come to mine handes; neither ( if they 


{ were) will leaſure ſerue, nor if it would ſerue, were it worththe 


while,they be ſo friuolous, but eſpecially becauſe their conceits; 


1 mdopinions (in this behalte Yareſo manifold, ſoyariable; and 


ntricared with ſuch:contradictions one againſt another, and of 
the ſame man againſt himſclfe; as (Idoe aſſure you) itisa worke 
of more labour,to ſer downe certainely,what they holde about 
this matter; then to confute them, Burit is meete that errours 
ſhould ſo be,yviz, diuided into wy Cm ries of them hiſſing 

inſt another: howſoeuerthey be tied together by the tayles 
ite Samſonstoxes, to ſer both Church & Common wealth on fire. 

So neere as I can colle& them, their opinions be of foure 
fortes. The firſt is of thoſe;who being required to take ſuch 
oath, trucly co anſwere the matters, whereof they be broughe 
to queſtion (the chiefe heads whereof, are alſo made knowen 
f&{ ynto them ) will anſwere neither yea, nor nay, either tou- 
ching the trueth of the matters,or what they reſolue to doe, bur 
onely thus, viz. if you haue matters againſt me that be manif?ſft, 
then proceedeto prooue them by witneſſes : if they behidden, 


then tarie til/che Lord come,who will * ghten things that are hidden : 1.Co4.-5. 


in darkeneſſe, and make the Connſels of. the hearts manifeſt, And 
theſe ( commonly) will call foran accuſer. And if it be tolde 
them, that the common voce, a preſemment,. or other indiciall 
denanciation ,. or the from intereſt &c, is their accuſer, that 
brings them into quettion, then come they againe tothe firſt 

ynt, and. bid their accwſers,, and their witneſſes to come,and 

and forth againſt them, . 

- This dealing, asit is molt peremprorie and:franticke of all the 


| reſt; ſoitis moſt ynreaſonable anddangerous: for ittendeth to 
| the taking away of all /adiciall courſes,both criminall,and Cimill, 


To what purpoſe ſhould a man produce witneſſes, before the 


| defendanthath anſwereddireRly,. what hee confeſſeth, and 


what he denieth, and would haue prooued? . . ++ 
| Neither is this todeale ſincerely, 4uſtly, and vPrighty's As 
d ſpeake 


| the rrueth one roanother, and notſeeke to circumuent any, 
| by cautels, and fraftratorie ſuifts; but leaſt of all in:rmatterotf: 
Aa 3 judgement; 


Ny. 
iadgement: where,bylaw,and by the-Magiſtrate (thatis /ex{ 
quens) we are required, and be (in conſcience)alſo bound to pro« 
cure, that controuerſies doub:full, may be compoſed with leaſt 
adoe,and trouble, tothe intent,that whichis right and truethin 
euery cauſe (expedient to be knowen) may quickly be knowen; 
and cometolight. Such froward anſweres as this is, doe rather 
pur off the [ndge with contempt and d:ſdive , then yeelde any 
goodreaſon,why ſuch oath ſhould bercfuſed, : 

This pretended dilemma of theirs, hathmany media or meanes, 
to make it caſic to be difſolued. Firſt, a crime may be. ſo mani. 
feſted, that the _— offendet becomes (thereby) noted, 
mnfamed and ſcandalous; and therefore fir tobe enquired of; al- 
beit happely the thing be done ſo conertly,or of his owne nature 
be ſo hidden; as it cannot be exaRly prooued by witneſles, For 
wicked, and ley:de perſons make all prouifion that may be, thaz 
theremay be no witneſles,of their wickednefle. And therefore 
is meete,that ſuch(being probably touched) that witnefle ſi? 
emmixm be y{cd,and called on by them;whoknowethall thingy, 


* Apocal. 4.96, & before whom the whole world ſtands as a * ſea of pure Chre« 


falkSome examples of ſuch cr:mes are ſhewed inthe eleventh 
; : Chapter, by the Scriptures, TON, w : 
' And whatſhall witneſſes neede, if the partic himſelfe will not 
denicit? Or whatif the witneſſes be not meete to be knowenat 
firſt, leaſt the partie vpon his oath,or otherwiſe,diſcouer nomore 
LO_08 he once knoweththew) then he ſuppoſeth by themcan 

edepoſed? Or whar if (atthe partiesfirſt conuenting ) no wit= 
neſfes be knowen, that can teſtifie, but doe come afterward yn« 
to the [ndges knowledge? IL 
. Touching hidden crimes (if they be /mph hidden,andiinſuch 
ſorte, as is meant by that place of $.Panl, and by the like rules 
in lawe) it is very true; thatthey are not to bee enquired after, 
byany Magiſtrate, neither is any man bound to reueale ſuch, 
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| 


| 


Therefore it may not bee aſked of any man-( as wasdonein * 
Popiſs ſorift ) what faults and finnes hee knoweth by himſelfe, | 
Such be the comnſels, and ſecretethoughts of mens hearts, ſpo- 
ken of by Saint Paul jnthat place,and all aRions alſo not come 
abroade at: all, nor manifeſted , either by fame, or by ocher 
good preſamptions, or exidences, For before they be( atlealt.)fo 


G wanifeſted, 


| 


mx proceedings imConvts Peile fefivcall 


3X3 
wmerifefted; itis tot ofany poflibiliticzto make engroricor gecfit 
6n after particular crimes, when they bee not ſo much as ſupp. 
ſed robe done. Cancerning which crimes, what the law Eeclefian 
fical,, and praQtiſeis, :Ircterte you tqthe ninth chapter of this 
_ part;Butifzhey ſhall be once ſo wanifefted abroad, (as be: 

eis declared) then is not the fault /orplie bidder, but in partis 
manifeſted,and broughtto light; and therefore is it fit;and cou. 
deniient ; that the parrie be either cleared of it, or correfted for it. 
-:. Belides, that place of S, Pawis not meant of any Indiciall 
proceedings; but of prenate, raſh, and vncharitable judging of 
qur brothet (inthe wotft part) without any,iuſt.ground there- 
of; as if wee wauldtake ypon vs Gods owne office, and would 
Wer the inward cogitations of another mans heart . Such per- 


eiudging, our Sauiour Chriſt alſo* condemneth inthe Go.." Vanb,7.r.r, 


; But it pertaineth nothing vnto ſuch enguirie by oath, as the 


ON.3.v. I . 


Hagitt atchath good enducements, and preſumptions tor, tone © , 


ter into, ty | Ml 0 
2. Anotherorte,noleſle pernicious then the former are thoſe, 
who will pretend nottorefuſe to take an oath in a cauſe crimi- 
tell: bur yet they will doe it. with this l/amitation and proteſtation, 
thatthey.cntend notthereby to-be bound,ceitherto accuſethems 
ſelues,orthicir brethren. By accuſation, meaning the reucaling of 
apy thing; for whichthey, ortheir brethren, may be troubled or 
puniſhed. | 


V what oround, other thenthe generall reaſons ofthe. 


reſt, andofrhe /eſwites (asifit were again(i natare, and charitie, 
&c.) theſe ſhould build this opinion; (for my part) cannot wel 
conjecture; But i ſorteth to this paſle;that ſeeing we are all bre- 
thren,and members one of another; therefore it ſhall not be lawful 


o,0t ypon depoſitions of witneſſes Soithat 6 no Chriſtian bebound, 


y 


\ . 


, 
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nor ought { before a ſaviftrate )toreueale eitherhis owne;; 
mroageef offences;; then rye followe , that crimes fea 
neuer be puniſhed, till the offenders themſclues ( being moued 
in conſcience, if happily they ſhall euen then, by thele men be 
ſuffered, to-xccoſe, or hes themſelues) ſhal wilfully comein, 
and defire((for Gods ſake) to be hanged vp, or otherwiſe puni. 
thed; as the qualitie of their offence leadeth, Th 
Amongſt the heathens, I reade of nonation, bur they ſed 


and had oathes.in great eſtimation, and neceſlariepratile; ta. 


1 Atex.ab Alex, ViDg * the fookſo Phrygians, who onely condemned them; And 


Genial.Dierum, 
Is. 5.cap.10, 


Cyprian.in ex- 
polic Symbol, 


the eAnvabaptiſtes; and nowlaſtly theſe fellowes, who (albeit 
not in plaine wordes.) yer in very deede, doe (ypon the matter) 
take away all oathesin matters criminal, and conſequently all, 
both Cizi,and Eccleſiaſticall puniſhments and cenſures,from 2» 
mong: men,: For * CMmnes the olde hererique taught; thatit 
was not lawfull for Chriſtians to ſweare at all, Ws 
The third ſort of opinions ( being deliuered by divers of the 
more learned forte of the Innoxatonrs) are of ſuch, as holde;that 
they may reucale both their owne,and their brothers crimes aud 


offences,to remoue enill from the land(as they ; none! when they 
are ducly charged thereunto-by'oathe. Bur-ſome ations there: 
be, which they belecueto be well;and lawfully done; and yetby. 
lawe,or iniquitie of therime,they holde to be ſuch,as may bring 
troublc,and puniſhment ypon then. And thoſe,(they ſaye)they 
are boundin.confcience, not to.declare at all. This opinion for y: 
firſtpart thereof, is direffly c6trarie, to thenext afore precedent. 
- But who ſhattiudge,whether ſuch matters, as they be enqui= 
red of, ought to be accounted for faults and offenſes,and which: 
being puniſhed , willremone exill from the land; or whetherthey 
be (in deed andtrueth)good & vertnons aftions? I greatly feare, 
thattheſe men'wilnot(in thispoint)becontentto be ouer-ruled,' 
cither by the /awes of the Realme,or by the Magiſtrates, & Indo 
ges that be interpreters ofthe lawes. But (no remedic ) an oathe' 
they will nottake, tillcheyſhalbe ſatiſfied, and reſolued (which: 
they can makeas long in doing , as. them ſelues luſt )chat ſuch: 
4Hiorbeiuſtly and lawfully to becandemned, for Crimes and: 
ofcntes; by Gods laywe; Sothatthisis nothing elſe, thento per- 
£1 Þ mitte yite 


amongſt Chriftians,the olde heretikes Menicheegoflatertimes, 


. | 


- 
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Anrti3. proceeamesinConris Beelefufticall, Yy 
mirte:ynto euery private ſubie& the judgement how farre ;(in 
what cauſes, and againſt whoin he needethwodeclarehis know- 
ledge, of any rhattert how expedient foeucr for her JMaveftte, 
and ynto the whole common-wealth itbezto be knowen ; Is 
pot this to put a ſure buckler into the hands of Zeſwtes, other 
traitors, murderers, felont,andeuery lewde companion, to holde 
foorth againſt the lawfull examination of Magiſtrates, touching 
themſclues , ortheir complices? For if chey neede not declare 
any thing byoathe; much lefle will they haue conſcience to doe 
it, when they are nor ſworne : which forbearing of the parties 


yalwayesobſeruedin this Realme.. 


'own oath in examination of crimes (that may be capitallto him) 


| Perhappes, ymtothis abſurditie , following of their opinion, 
it wil be ſaid; that thoſe aboue rehearſed, are knowen and mani 
feſt crimerto all men, eucn bythe light ofnature-: but ſoare not 
their Diſciplinarie,and Synodicall Conſtitutions &c.lt is truegthat 
treaſon, murther, theft, and ſuch like; iu, cuen in their generall 
aviture; are condemnedfor crimes by all men.; Yer when men 
tome 4d vaiSm tothe particular application oftheir owne fates 
mnto the generall crime : they are then contented to flatter with 
their conſciences, andtopleaſe them ſelues in their owne aQti- 
ons; and ſo with ſuch, and ſuch circumſtances todeny theirs, to 
bein any like defiree. Doethe Je/aites(thinke ye )when they 
are conuented,condemne their lewde ſeducingiofher Maiefties 
ſubieRes, as treaſonable ? did the damnable conſpirators with 
Babington the traytor( albeit they werenot ignorant, whatthe 
lawes of the land did adiudge of their aQions) when they werir 
abour their treaſons, condemnerhemſelues as traytors : and not 
rather lewdly flatter: them ſelues ypon ſome circumſtances} 
which they thought ſhould ner ay them of all guilt afore God? 


| Therefore this opinion; though it cary a colourable ſhewe of 


ſome greater obedience : yet when the reckonning is caltvp it 


| wmperh(invery deede') with the ſecond. For-it commethes 


this point, that cuery-man fhalbe his owhe /adge ;how farve he 
neede to obeye /aves, and Magiſtrates, tharrequire him to de- 
liver his knowledge, touching his owne or othermens faces; 


! ſo he himſclfe will account them, lawfully done. * | 


-- Beſidesthe abſurditiesharfollowe this opinion;itis alſo init 
© 21, 1 Aa 4 ſelfe 
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i Abtbogie of er2athen::1, Chupag, 
S —_— For:if a man may-reveale his brothers, 


orhis dwhefGhne,ayhe not much more his yertue 2-If Godby! 
ified in-derathing of yore, much more-in making Verivet 


vertue ; for wi/edomie ts ivdified of her children, It their doings be 


good,& iuſtifiable,then toconceale the erueth,is(in very tract) | 


nathing leſſe, thento betray and.forſoke.the tructh. 

; ; Andthatthis is but a yaineighoſle, deviſed, itvexucth, tocouer 
their m:ſdemeanonrs,and to clcape from deſerted puniſhment; 
may appeare,by the deſire they carrie (by all ways, &  meanes) 
tocloke their ſayd aRtians, 

Ifcheir workes were notofdarkenedle, and ſcetecia, ; they 
would notflir the. lighe.Forit is apropertic ofthoſe which apt e- 
a«,ro flic from the light. Iftheir doings be workes of the light, 
letthat b brſbine foorth before men, that they may ſee thoſe their 
good ws ee rr plorifie their father. which x; in heauen.If they ſtand 
aHured;they:haue done bue well, what puniſhwer foeyer ſhould 


light ypontheth foric;they ſbould eonteſls:their obedienge,and {| 
T.C- Wm practiſe pfthe whole Goſpel of Chrit, (whereof they make | 


their &ſcipline a neceſlarie part) and reioyce with the eApoſtles, 
thatthey are found woortbie to ſuffer ponilhnent,for the Diſcs 
plinarianpartofthe Goſpell.. 

y2Buris not thistrange,thatwhereshe: moſt part ofi this Die 


hawer. If ttucth muſt needs be vttered of ſmne, much more of © 


plitarizt buntiourdo thinke that they oughtto diſcouprnatbing | 


of themſeclueg, nor of their brethren, thatiscriminall: thatyet 
theſe others, being fewer,ſhooting at the ſame markes, will (as 
they ſay)reucale theirarimes onely,butnothing elſe;nq nottheit 
awne;.:and theirbrethrens:wertwes ant] good deedes; belike far 
feare, leaſt they ſhould be counted rodoeit, hop wy yayae 

| Yetthis« opinion giueh Vs ; this 2duantage ethat ifaman may 
- reueale;: anddiſcouer, not opely his brothers, but his 
eavne crimes andaffenſes; :ibrheybee trucly crames: then have 
they .nocolour, nejanc multdoeit,, whep by thelJdagefrate, 


(sccondingrolawe) por itheiromb, heperel ſo commauNy 
ded... 


; 


| 


That which they: a lavfuly doey tharmayths Magiſtrate | ; 


ir ws GER v? wait ichoutdiſebedichiceto Gods.or- 
dinance) 


| 


1 mmoathetoa ——_ a caulc'yerily criminal, ntlbonly pe 


dinance may not refuſe, Sothat for thelawfutnes of mini 1 
nall 


to himſclfe ( being a maine, andprincipall controuerſie betwixt 


J the Srare, andthem) we haue allowance by ſome of their com. 
1 plices owne poſitions; but yet wee cannot gettheir praftiſe ynto 


ic, Burmore hercofinthe next Chapter, 
The fourth and laſt of their opinions touching ſuch oaths;ſee- 


| methto bee ſomething berter, (and cuen perhaps Claſicalke or 


Symodicallic)digeſted by them. Yetit caries no ſmall comradition 
nit felfe. which (totheir moſt aduants ge, thatthey can poſlie 
blie haue itynderſtood) I will ſeeke, (by diflinQion) torecon- 
cile,and to make ſtand together, | 

Theſe thereforemay be thought generally to holde, that for 
any thing, whereof witneſſes may be had, the partie may not bee 
examined ypon his oath, Out of which gezerall,they diduce this: 
that-the /ndge may not examine.3 Preacher vpon his oathe, tou- 


chirſg his dofFrine delivered in publike place, Andif af 5 about 


it,the Preacher without breach of duetie to the Magr/trate, may 


lawfully refuſe to ſweare.But if the crime be ſo hidden,and /caliye 


that witeſſes may not be h2d; then a man may beecharged (ſay 
they) by oath, Butthis they alſo limite, andreftraine.thus : ſoit 


bee not to drawe matter of accuſation _ themſelues. And to 
- | 


this purpoſe, they doe vſe ſeuen reaſons. Albeit the ſame men 


{ «lſo ſay, that ro remoone enill from the lande, they will take ſuch 


oathe, They will, 4c. But they tell ys not plainely whether they 
take themſelues bound to doe it, ornot , So that Icannot ſee, 
how to make theſe their opinions dwell peaceably together;ex- 
cept their meaning herein bethis: that for crimes which be h1d- 
&», being in themſclues cuill (that is probibita guiamala) they 
will be pleaſedto take an oathe toreueale them ; butthings that 
be ſecrete, where no witneſſe can be had,and be none otherwaies 
exill, bur becauſe they beprohibited; ſuch they may,and will re- 
fuſe to declare,by oath. which ifrhey meane in deed;(asit is ve- 


] ry probable they doe) then doe they runne quite contrarytothe 


opinions ofall men beſides, Forifir might beleft to moſt mens 
choiſe ; they would rather diſcouer ofthemſelues and others, 
ſome breaches of Statmtes, not direRly forbidden by Godslawe : 


then ſuch their owne crimes as be forbidden, andtherefore con- 
reine 


| At.s. proceedings in Courts EccleſvaZic al nt; 
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146 Au Apologie of certaine  Chajidy 
eine more turpitudein them, as adwlterie,perimrre,and ſuch like, 
Bur it muſt beremembred,, that theſe men haue an odde grace 
in framing opinions of d/ninitie, Pro re nata, euen as preſent oc. 
caſions doe leade them. And they temper not their aQions (of. 
tentimes) vntotheir former conceiued opinions; but they con. 
ceiue opinions , and coyne conceites : as may beſt ſtand forde. 


fenſe oftheir owne, and their fauorers preſent ations. Nowe, | 


becauſe many ofthem hope to bee found cleare ( intheir owne 
perſons) from groſſe and aftuall crimes ſo expreſly forbidden by 
Gods lawe; but not ſocleare ( perhappes ) in breache of the 
Lawes of this Reatme, and peace of the Church : therefore is this 
newe opinion (tamped bythem, ro ſtoppe vp this gappe. For 
the proofe of this their aſſertion; thatwhere wineſſes may be bad, 
there a man may not be examined vpon his oathe: Firlt they ſaye, 
forTudges finding out by Inquiſition what is ſpoken , or done, 
they finde two wayes in Scripture , One by witneſſe of othery, 


«D630; where they may be had; which they goe about to proue by theſe 


& 15. t places quoted in the margent. The other way , by the parties | 


Den 354-1 ken, ordone, whereof neceſarie inquiſition is made, which t 


Joan,18.9,2% ould proue, by theſe other ? places, here alſo quoted. 
:.Tim.5-y.v9, | Butisthisa good cs eos theſe two wayes be mentio- 


Deut.17.v.2,8&7. Owne teſtzmonie,wherewitneſſe cannot be had, forthe thing {j po 
&Q 


* wy , * > 5 | 
RY EY ned in Scriptmre: Ergo,there be no more but two? or ifit were ad- 


8x04.22,v.7.8, mitted, there bee no moe wayes mentioned for [ngquiſition of 
. *h crimes; doeth it followe , that therefore all poſirive lawes of 
& 19. Common-weales,8 king domes,for inquiſtion,and iriallof crimes, in 


any other ſorte are vnlawful, & againſt Gods worde? what is this 
elechen plainely to ouerthowe, & condemne (as vngodly) not 
onelythe Inquiſition and trial by Inries and verditts of twelne men, 
vſcdinthisRealme,and not mentioned in Screptare: bur alſo the 
proceedings /ndicial of all y world befides,ifthey do not wholy 
iumpe in manner & fourme; with y /qzifitions & trials mentio- 


* hemas. nedin ſcriptwre?*And ſo(in Read of all our poſireme laws) to bring 


row held , in his 12 place,the [ndicialsof Aoyſer(giuen onely to the people of the | 


Ds > Tewes) not onely for the 4 ge of the, but for the very ſub/tance, | 


& forme ofthem alſo? w 

is lawe, it cuery difficult, & controuerſed point; in whoſe iudge- 

ments (ypon paine of death) cuery man mult reſt comm 
euertace 


ereby the Prieſter ſhalbe [udges what | 


q 
| 
, 
: 
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 : Neuerrheleſle,by this chejr owne peſjon,] thus proue againſt. 
thendelues; that:they doe kr wy re "ag rakethei 
| oathes, Whereſoeuer in an [nquiſtion ofa crime,no witneſſes can 
be had, there (by the /awe of God )the parties themſelues muſt 
take their oarhes ,and declare the whole trueth, But of their fr a+ 
wing ofa booke of new Diſcipline Eccleſiafticall,and Sywnodical;of 
1 their /#6/cribing to it, of putting ſome of it in prattiſe; of meeting 
in Claſſical aſſembbes, or Conferences; in Synodes , and general af+. 
ſemblies;of matters there treatedof,& concluded againſt the lawes 
and gouernement ofthis Church of England; of ſecret writing, 
and diſperfing of their ſlaunderous bookes, and/tbels,conteining 
erroneous , and hereticall opinions , and, feditious incitements; 
which laſt pointes are Prohrbita quia mala: And touching the 
circumſtances of theſe, and cuery ofthem, no witneſſes can bee 
had(as experience it ſelfe ſheweth) for they were kept ascloſe, 
& ſecret,as could be; they were done in priuate places,8 cham= 
bers; from whence all other were ſecluded ,ſaung thevery par= 
tierchemſclues (being all principal delinquents ) and nox.called 
thither, or being there as witneſſes. Therefore (by the lawe of 
God) they ought hereupon to take their oathes , and to de= 
clare the whole tructh in theſe matters, For ſois their owne 

200, I . © | | 

' NoweT will examinetheir ſeuerall proofes , brought for this 
opinion, The firſt is this:* /f thos ſhalt heareſaye concerning any of 1 Dew,ry.v, 
the cities which the Lord thy God hath ginen thee to awel in: wickgd 33MM 
men are gone out from among you ,and hane drawen away the inha- 
bitemts of their Citie, ſaying let vs goe and ſerne other Gaay , which 
ye hane not nowen: then thou ſhalt ſeckg, and make ſear che, und ey- 
gre diligently : and if it bee true, and the thing Cert aine ,that ſuc h 
a#bhomination is wrought among you , thou ſbalt enen ſlay the mhabi- 
tants of the Citie wah the edge of the ſword; deſtroje it viterly, and all 
that is therin,& the cattel thereof withtheedpe of the ſword, Where 
you ſee, the puniſhmer is vniwerſall (though the tilt, gerſwafion | 
came happely fro a fewe)andthereforethe defeQiqu fro God 
vnto /dolatrie,was there; amongſt the men alſo generall; For the 


iuſtice of God 15;that * the ſonle which ſuneth,that ſhalldze. How * Buch at,v,q 


can this prooue, that no partie to the; finne was examined , but 


thai they were" conuincedonelyby witneſſes ? Nay, the contrary 
| Bb 2 rather 


x Deut.24.v- 
x6. 


$3 Concil.Toler, 
4.Can.7 $, 


| Hebr.6,v.1 6, 


ratheris tatifet; ' For who is ſo fit, and ſo likely to haue know. 
ledge of things'Uone in a Citic, as thoſe that: dwell init? ani 
therefore thelawe alloweth Citizens , for good witxeſſes of mat. 
ters there done, euen when it 1s for their owne benefic : becauſe 
(Py common entendement ) others cannot be had, I will aske 

en, whether this gerera/condemnation and execution againſt 
i phole titie, might proceede onely vpon heareſap? this were ye. 
ryvniuſt and cruel; anditis ſaide in the text, itmult be knowen 
certeinely . But if vpon certeine,and ſureconuittion ; then can- 
not it be otherwiſe, then by the examination of ſome perſons of 
that citie,who onely can knowe the certeintie thereof, But theſe 
ar2all parties, O nia qus par emipa, eoſdem tenct & par pena, ee 
conner ſo, For God hath appointed this negative Iuſtice in his 
lawe: that * the father ſhall not be put to death for the children nor 
the children put to death for the father : but enery man ſyallbe put to 
death for bis owne ſinne, And inthe Affirmatine,it was decreedin 
x Cowncellthus : * Oportet vt vna pena tineat obnoxios,quos ſimilis 
error innenerit implicatos : ſuch as be guiltie of the lame fault, 
mult needes bee ſubieR to the ſelfe tame puniſhment, And 
therefore it followetn , that this /nqui/ition here ſpoken of, was 
founde out by ſome of the parties owne examinations :rather 
then by any other witneſſes dwelling abroad, and therefore nct 
able to deliner any certeintie, Bur in ſopenalla matter , aman 
will hardly confells, without torture or oathe : and 3 an oathess 


for confirmation, And therefore it may happen (by the equitic 


of Gods lawe ) thata man ( in a matter crmminall, and cuen ca. 
pitall to himſelfe ) may bee examined by bis oathe, Howe much 
morethen,of a crime not ſo penall? | 

'  Thatotherplace ofthe 17. of Dexteronomie,is left at large, 
without exprefſing,whether the partiecondemned there of [ds- 
latrie,were to be exatnined ypon his owne oath,or not, Beſides, 
in matters c4p#tall,and where there is an Accnſer (as in ſome ſort 
is there) no martin this Realme vrgeth an oath, But it is neceſla- 
rilic to be gathered, that atleaſtthe partie conuented, did an- 
were the Accuſation, or Inquiſition there, by deniall, before the 
witneſſes were produced : which many of this ſorte of men will 
notdoe,cither the one way,orthe other, - L Aj 
 Theothertwo places of the 30.of Namberg,and 19,06 De- 


teronommn, 


wm OO TIT 
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teronomie , doe onelydetermine; that no man ſhalbe condem« 


| ned ypon one witneſſes depoſition onely: and do make nothin 
{ toprooue either off, or on; whether a partie may be examined by 


oath, where witneſſes may be had,or not had? except they minde 
to gather it thus: there be mentioned onely depoſitions of wit- 
neſſes, tothe conmittion of a matter: therefore no courſe beſides, 
or in any other fourme, may be yſed.-But this cannot be; for 
though the partie denic'it, ( yea with oath ) yet 2pox two wit= 
neſſes,ſhall the matter be eſtabliſhed, 
And if ſuch colleQion were conſequent ypon theſe two pla- 
ces; then albeit a man woulde willingly confeſe the matter a- 
ainſt himſelfe, he might not be caſt and conuicted,till witneſſes 
alſo ſhould depoſe no lefſe. But this is abſurd; in that malle ſure 
tes Indicis in confeſſum, niſi vt ferat ſententiam: and in the 
Goſpell, ex ore twoteipſum maico, Beſides this,the condemnation 
by [aries, were then quite to beecondemned, for vngodly. 
bor,they may giue veraift ſometimes but ypon one witneſſes 


1 teſtimonie., and ſometime without any; vpon violent, and 
1 ſtrong preſumption: onely, which ( in hidden crimes) are good 


proofes. Neither are they of the [zrie to bee accounted as wit= 
xeſſes; but are as a kinde of [ndges of the faft, Therefore m 
Magna Charta, its called Indricinm per pares, and they much 
reſemble Pedanet [ndices, or Recuperatores inthe Cinill lawe, and 
pares Curie in the Feadall lawe, which ispraCtiſed ( chiefly.) in 
Htahe, Germanie, and France. 


The place inthe* Goſpel of S. John,where Chriſt being acked by * Tobn 18.ver, 
the high Prieſt.of his diſciples and doftrine;doth anſwere thus; of 4 fy 20230: 
nt 


ackeſt thou me, acke them that heard me: for I ſpa openly i 


world : I ener taught inthe Synagogues, and m the Temple; whither 


| the [ewesreſort continually, and n ſecret haue I ſayd nothing : they 


doe greatly infiſt ypon, and vrge; as a commandement to this 
purpoſe - viz. that where any witneſſes may be had, there a man 
may not be examined himſclfe; bur eſpecially touching doftrine 
publikeh delinered. but they are manifoldly deceiued, 

' Euery a&tion of Chriſt is for owr inſtruttion ſaith S., Auguſtine, 


| butnot euery one for our imitation. Therefore of any particular 
| 'ationdone or not cone SOCOU toſeuerall circumſtances by 


| ourSaujour Chriſt ( being the wi 


edome of his Father) we may 
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not gather a generall dorine of emitation; except wee were 
ſure of all the cauſes and circumſtances then concurring, thar 
ſo did mooue him , arthat time, | 


' fu Apologie of certaine Chaps, 


When * /efis was fal{ly charged by vntrue witneſſes, hee 
anſwered nothing , though hee were vrged greatly thereun. 
to by the Prieſt , but helde his peace. And of holding our 


»Origenaraf.z peace in like caſe, Origen * thus ſpeaketh : to what purpoſe i; it, 


8 Teen. 1,y.19, 
& 20, 


10 gaineſay thoſe, who gameſay and onerthrowe themſelues , by 
their owne comrarieties : eſpecially ſeeing it ts more worthie, 
freely and reſolutely to bee filemt; then to ſiand in defence to no 
purpoſe : for ſo ſpall not falſe , and lends witneſſes inſult oner vi 
Yet when the Prieſt preſently thereupon , adiured him by the 
lining God, to tell them if be were the Chriſt, the ſonne of God: 
he made them an anſwere; albeit in his d:#in»e wiſedome he 
knewe, that they meantto make it capitall ynto him, Nowe, 
ſhall wee hereupon gather that whenſocuer our wordes be- 
fore a [ndge , bee calmmmonſhy detorted by talſe witneſſen,cto 
our great danger; and wee vrged by him to make anſyjtte; 
that wee are therefore bound 70 hold our peace? 

When Saint Tohn Baptiſt was 3 aſked by the Prieftes and 
Lexites, a dangerous queſtion , ſuch as if hee had beene (as 
they ſeemed to doubt )) the CMeſſicb; might have turned 
him to great daunger: viz. what hee was: hee confeſſed , and 
denied not , but ſayde plainely, I amnot Chriſt, Sothat wee ſee, 
ſuch a gezerall dorineas they gather, may not be colleed our 
of the tormer anſwere of our Sawionr, 

Wee are therefore to knowe , that the anſwere was very 


-appoſite and fitre vnto.the queſtion, which was infinite, and 
'generall, rouching his doftrine . which no man'( otherwiſe 


then in generalitic ) can anſwere, and therefore the anſwere 
was correſpondent to the queſtion. For it was, as if he had 
ſayde thus vnto them : you aske mee of the whole doftrine 
by. mee taught, this is impoſſible for mee to anſwere , and 
to recount yp vnto you, It you thinke any thing therein (par- 
ticularly ) to bee erroneoms, or ſeditions; enfourme your {clues 


by thoſe that haue heard mee, and then what you ſhall ſo 


iect, L will bee ready to anſwere, This you may eaſily doe: 


for that which I haue taught, I haye done it publikel in the 


Temple, 


_ te. —_ « 
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not publikely, but ( of ſer purpo 
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Temple , and in $ wes , and not in corners, fo that 
you ſhall not neede to make mee take ypon mee , ſuch an 
endlefſe , and impoſſible worke, as you might haue juſt oc- 
cafion to doc, and to make mee yeelde account,if my teaching 
had beene in ſecrete, Whereupon thus I gather againſt them; 
if Chrift being willed to giue an account of his whole courſe 
of dottrine , did therefore refuſe , becauſe it was too gene- 
rall a queſtion to bee anſwered, and alſo becauſe it was in 
publike places onely deliuered by him, ( ſo that they mighe 
eahlly firſt enfourme themſelues what they tooke to be amille, 


! and worthie to bee obieQed againſt him) in ſomuch, as hee 


had ſayde nothing in ſecrete ; which if hee had , might haue 
given (in trueth ) iuft cauſe vnto them to examine himſelfe, 
what poyntes they were , that hee ſo carefully did auoyde 
the light ro teach them in: then theſe men, that bee aſked 
Not of aheir doftrine in generall , but of their particular aQi- 
Ons ih this and that poynt, in this 0” at that time, done 
e ) ſo couertly , as might 
bee, ſo that no witneſſes ( but ſuch as bee alſo parties ) can 
bee had : haue no iuſt defence nor colour of it, out of this 
place. And therefore of ſuch hidden crimes ( by their owne 
poſition) they ought to anſwere by their oathes, 
Beſides, Chriſt was not deteQcd ( afore) of any particular 
matter , wherewith they might charge him: neither it he had 
becne , was it his principall purpoſe ( otherwiſe then that hee 


1 wouldleaueteſtimonie, that hee died an yuer eg to ſtand 


to cleare, and excuſe himſelfe particularly; thatthe determinate 
Connſell of God, maight take place with him, 

By the premiſles may appeare , that the three reaſons 
which they bring, to prooue this maner of queſtion, and 
Inquiſition, mooued by the Prieſt, to bee vnlawfull; are al- 
together needeleſſe, ſeeing no man defendeth the like, But 


for proofe cither of that more generall poſition, viz, wherewt- ,, cu 


neſſes may bee had, a partie may not be examined: or of themore 32. 


particular, viz. that a Preacher may not be asked of any pojnts of 4 
his doftrine, by him publikely delinered: neither doththis example Amos 7.v.14. 


- of Chriſ,nor the places which they bring,and are here * quoted, &19.25*** 


| 'makeanything atall,I would thoſethathaue leaſure, would but z-Tim-2.v.2. 
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turnetbthem; that they may know,with how litle either iudge. 
ment,or elſe fincericie,theſe men do handlethe word of God. 
The place to Timothie,that againit an Elder,or Prieft,an accu. 
ſation ſhall not be admitted, without two, or three witneſſes: maketh 
neither hote, nor cold to proue, that wherelocuer witneſſes ma 
be had,the partie may not be examined vpon oath, I haue heard 
ic brought,to exempt them from being enquiredinto at al;excepr 
rwo witneſſes did firſt verifie the accaſation, before it beprefer. 
red, But it ſerueth both theſe turnes alike. Firſt, that place is 
meant, that it ſhall not bee holden otherwiſe as ſufficient to 
conuic him: the word is #T=p=Iixx, allow it not, If it were meant 
ofthe firſt enterteining of an accuſation,then theſe inconuenien. 
ces would follow, thatthe accuſee/who at his owne perill debet 
venire parats, ſhould ( bythe very recciuing or reieing oft) 
knowe afore hand; what his witneſſes haue depoſed, or can de. 
pole. Secondly, that witnefles might bee examined to a.mans 
-preiudice,parte rea n0x citata, or els that they muſt be twiſe exa- 
mined; once before the accuſed doe appeare, and once after. 
wards, which is ancedeleſſe trouble, where proceſſe informa- 
tine 1s not yied. 
Beſides,thoſe men ( that claymeit) are proceeded with; not 
per ViAanw TYRANUATOC of accuſation, as Samt Paul there ſpeaketh,but 
"by way of Enquirie, Andyet there be witneſſes (in forte) of their 
crimes, before the accuſation bereceiued, For if vpon the fame 
they bee called, then a mwltitude ( as it were ) reſtifieth againſt 
them, if ypon /ndicia, Euidences, or preſumptions, the like is to 
be ſaid: becauſe theſe are equinalent wnto a fame, as hath beene 
touched before, Andto ſatisfie rhem the more hercin, the lawe 
requireth not ypon an accuſation; that the partie ſhould be exa- 
mined 2pon his aath, touching the cre, But they ( becauſe they 
wil! be wayward,and ouerthwart in all things )pretend itto be 
lawfull in a court eccleſiaſtical, for 2 1man ( when therc is a proſe» 
cutor, as in the Starchamber ) to be put vnto his oath, for the 
trueth of the very crime: but not when it is ex officio Indic, 
which,if the law eccleſiaſticall,would warrant; the Indgesthereof 
aght ſoone haue the oathes of theſe men,by their owne poſition, 
and graunt, For who knoweth not,how eafie it were trocnioyne 
any officer of the Conrt, or one of the Commyſioners friends, or 


ſeruants; 


| frrate doe require a Preacher to anſwere vpon his oath, tonching any 


| doftrine by bim publikely delinered he may withomt breach of his due+ 
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ſeruants; to preferre the matter,and ro ſtand forth (as they terme 
it) an accuſer? | —_ 

The two places remaining out of the 22. of Exodx,& the 5, Iþ 
of Nambers,l haue touchedin the eleuenth chapter afore,ſhew- [f 
ing there,how they prooue,that a man may be examined ypon 
bis owne oath,in a crimmallcauſe,though there be nowitneſe,but 
a bare ſuſpition of the aduerſe partie. Butthat a man may in no I. 
other caſe be{ides,be examined, where (perhaps)witneſſe may be 4 
had ( which 1s their purpoſe in this place )there is no colour, nor | 
{hadowe neither of them : execpt they haue learned to reaſon 
out of cuery ſingle place of Scripture, both affirmatinely and ne= 
gatinely thus,viz. This may be done in that caſe : andtherefore, no- 
thing elſe may be done. s 

For the proofe of that ſecond poſition, viz. that if a JLagi- 


tie , lawfally refuſe to ſmeare: I doe ſeenothing further by them 
brought, that1s worthie the anſwering, For whereas Caluin,and 


1 other Dixines ſay that the vie of oathesis vpon neceſſitie, and for 


matters hidden : it is not meant by hidden, that an oath cannor 


1 lawfully be giuen, where witneſes may be had : but where the 
1 thingis neither #orori0uſly apparant, nor coxfeſſed by the partic, 
1 Forſolong is ith:ddentothe [nudge who muſt proceede ſecundum 
] allegata,c}probata,otherwile,it would folow hereof,that an oath 


might not be giuen to a witnefle, becauſe the matter is knowen, 

and not hidden ynto him. And for the neceſſarie cauſe of giuing 

it; whatcanbe more neceſſarie,then the diſcoucry & ſuppreſſing 

of /nes, and offences, both in Churchand Common wealth? Bur 

theſe mens griefe is, that themſelues are not made the [ndges; 
whether thethingsthey areto be examined of, be neceſlarie,and 

of importance to be declared, Allthatis ſpoken of the conuen- 

tings of $.Panl before ſeuerall Magiſtrates, inthe * Aﬀs of the 3 6-00 
Apoſtles, is ſpoken vnto afore, and no way fitsthis purpoſe, For © 
wherethere be accuſers, therethe parties oath, is not required. 

And yet. Paul there,doth anſwer particularly; confefſing ſom- 
thing,and denying other ſome,of doftrine,and ations obiected, 
Neitheris it to be thought, that he would ſay otherwiſe being 


| notſ{ſworn,then he would haue done,though he had bin ſworne, 


Cc Now 


= 
x Cap.9, 3.part, 


2 Chryſ.hom. 3 r, 
ad Hebrz0s, 


3Thom. 2.3, 


T94 Cn Apologieof certaine Chap.r 3; 
Now whereas they ſay,that to remoone exill from the land they 
will ſweare (though the ſinne be ſecret) bur reſtreine itthus: [> 
it be not to drawe matter of accuſation and connittion againſt them. 
ſelnes,ont of therr confeſſion: its (in efteQ ) as if they had ſayd, 
that in whatſocuer cauſe criminalland penal to themielues,they 
wil take none oath at all, except they meane that mala qa pro. 
bibita, beno ſuch emils, as arc to be diſcouered or remooned at all 
from the land, And according vnto this interpretation; their ſe« 
uenreaſons (bcing all that I haue hitherto happened of ) doe in- 
diſtin&ly tend, Firlt,they lay, itis an approued maxima of the 
lawe: Nemo texetur ſcipſum accuſare vel jrodere; ſine propriams 
turpitudinem rexelare.Butlhauc ſhewed atore by true diltinRi. 
on (out of the ſame law,whence this 15 drawen )ihatit is to bee 
vnderltood in crimes /imply ſecret, and which are no way diſclo- 
ſed,or come to light. For when thoſe that were ſecret afore, by 
ſome of thoſe wayes ( that doe open a way to an enquirie , of a 
perſon ſuppoſed criminons) arc come abroad , and fo(in ſome 
ſorte)are manifeſted :then thoſe former rules,and that of Chry. 
ſeſtome, * Non tibi dico vt te prodas in publicum, neque apud alinm 
accuſes,hath no further place, for thenthe law ſaith; Sic proditay, 
tenetur ſeipſum oſtendere, & ſuam innocentiam purgare. and this is 
for auoyding of /candall, and that the partic may be reformed, 
Thercfore doth eAquizas himſelfe very grauely rcſolue thus: 
3 Cum quis ({aith he' ſecundum ordinem inris, a indice interrog atar, 
101 ipſe ſe prodit, ſed ab alioproditur : dum eineceſſitas reſpondend; 
imponitrr per eum,cui obedire tenetur.And againe,very pertinent- 
ly tothis purpoſe , of giuing & taking an oath : Q wrcanque facit 
contra debitum inititie,peccat : (:d pertinet ad debitum wmſtitie, vt 
quts ſus ſuperiori obediat in 15,que exigit,ſecun)um formam Iuris, 
This diſtinion ot the Cid rule,is{tronoly confirmed by that, 
which is alledged of the oath of Telouſie,and of him which is de- 
poſitarins in the law of God, handled in the cleuenth Chapter a- 
fore, For if they that be bewrayed bythe onely (perhaps) vaine 
{uſpition of another partie pretending priefe; muſt vnder-goeo 
ſrait a courſe of purgation, or elf? bewray themſelues, ro their ap- 
parant ſhame,and arhomeſtie,befides the grieuouſneſle of the pu- 
niſhment: how much more then is it equal}; that thoſe,whob 
fame,or ychement preſnmption,or ſach like ariſen; are diſcoucred 
to 
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to the Magiſtrate; and by him (not for any priuate ſatisfaCion, 
but for the pablike good and benefit of the Church) are vrged to 
ſuch oath,and for their owne reformation : ſhould either take it, 
or elſe ( according tothoſe examples, and to all good lawes ) be 
reputed conmted,by their owne implied confeſſions? 

To this poyar, is thatnot impertinent, which is alledged by 


1 * Gratian out of an ancient Father : Taciturnitas peccat 4,ex ſuper 1 


bra naſcitur cords : ideo enim peccatum ſunm quiſque celare deſide- 


- 


rat,ye intquitas ſua, als manfesta fiat : ne talts reputetnr .apud ho- 


mines forts qualem ſe gamandum exhibuit dino conſpettn, 


Their other fixe reaſons to this purpoſe (I aſſure you) I'doe 


! bluſh (in their behalfe ) once to mention them: they are ſo 
1 childiſh, ſo yaine, and flaſhie, the very rehearſing of them doth 


cariea ſufhcient confutation, and anſwere on his backe : as that, 


| he which « pm tothis oath gs boundtoproone a Negatine,againſt law: 


that it doth pernert the endeof the Cimill lawe , which ts to be ſafe: 
belike,they meane the laſt law of the rwelne tables: Saluareipnb. 
ſuprema lex eſto, that it transſerreth the glorie of God wnto man, by 
ſearching mens conſciences : that it i _ tothe equitie of Goas 


1 lave, in that witneſſes ſhould ſtand forth,and not he accuſe himſelfe. 


this is coincident with the firſtof che ſeuen. thatit & of the nature 
of auricular confeſſion : that it is anowriſher of ſclanderow perſons, 
becauſe not the ſclanderer, but the partie accuſed, mnſt take his oath. 
If the reaſons hereupon to be framed were to be putinto forme 
of Syllogiſmes; then theſe propoſitions muſt be vicd for aſump- 
tions, but they are not onely very yntrue , and to bee denied; 
but are not at all prooued by their Profpllogeſmes, or reaſons; 
waich are ioyned vnto them; to vpholde , and vnderproppe 
them, 

So that to conclude this maine poynt of miniſiring oath to 
a deferdant touching his owne crime or offence : theſe their 
foure opinions againſt this kinde of oath are neither reaſo- 
nable; nor their, or any others reaſons vied againſtit, are of 


| any force or weight; and therefore , though no further confir. 


| mation had beene vſed by vs; ſuch oath would haue beene 
 i#ſlifiable : which is nowe ( as you haue heard )) otherwiſe alſo 


manifoldly approoued, 
Cc2; CHAP, XIIII, 
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CHAP. XIIIL 


That a man being charged by —_— to diſconer his kyorledge tone 


ching ſome offence which his Chriſtia brother is ſuppoſed to banc done, 
ir bound to rentale it though it may breede trouble, and puniſhment 
to his brother. and the reaſons tothe cotrary ars anſwereaygs refuted, 


N the general! diſtribution madein the Preface 
before the ſecond part, for matters after to be 
handled; and which are challenged of ynlaw. 
fulneſſe,or of impietie by the [nnoxators:Ithere 
noted; that fault is found by them, nor only be. 
o cauſe oathes be giucn (in cr5minall cauſes) vnto 
rhe partiesthemſelues: but becaulc they are examined as witneſſes 
alſo,touching other their complices,and brethrens aCtions, This 
their challenge is made, inthis reſpeR: for thar it is ſought ( they 
fay ) by vertue of their oath, to draw ot of them, ſuch their bre= 
threns aRions; as albeitthe /awes of the Realme, and thoſe who 
are their /xdges, doc holde to be crimes,and offences, and minde 
ro puniſh them in that qualitie; yet they who aretq be exami- 
ned,are perſwaded; that they are well, and commendably done, 


whether by theſelues,or any other their brethren. And therfore 


they doe thinke,thatthey are bound in corſcience,not totakean 
oath; wherby they may be tied to ſo vngodly a diſcouery of their 
brethrens good attions, whereby they ſhal bring them to trouble, 
or puniſhment. For if they were offences,and crimes, then ( ſay 
ſome of them) toremoone emill from the land they would be ready 
torcucalethem ypon their oath, but being, as they take them to 
be,(whatſocuer other mendo)by no meanes they may diſcouer 
them. Andthis pointis now by moſt of them ( that ſeeme tobe 
of any \ kill)chiefly reſted vpon (letting other more eaſily goe) 
albeitthey deliuer it abroad charlly,and ſomewhat fearfully, Bur 
the abſurdities,and inconſequence of this opinion; I have ſome- 
whatalſo(by occaſion) touched,in the x 3. Chapter of this part. 

Howſoecuerit is now newly taken yp,and an opinion, which 
they greatly pleaſe themſelues in: yet did the Fathers in the Pri- 
mitine Church condemne it for erroneous, and thepraGtiſe of it, 
as vngodly. Both are * guiltie ( ſaith S, Auguſtine ) chat ts aſwellhs 
which hideth the trueth as he which telleth an untrueth : becauſe the 


firſt of theſe will ds no good,the other ſecketh to do bart. So thattheſe 


ro 


| 
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two are matched rogether by him,as being notmuch ynlike, A 
7 ſufficient reaſon hereof in crimes , may bee raken from thoſe: 


| * wordesof the Apoſtle, where he ſaith: Exill men, and ſeducers * +.Timoth.ca 
| will goe forward from worſe to worſe, both continuing in error them. 313+ 


ſelues and leading others mtoit, And therefore their wickednes, is 
] meeteto be dilcouered; that y miſchicfe may be preuented, Bur 
{ rothis it will be ſaide, that the caſe is put, and the controuerſie is 
made,onely where y parties tobe examined, do not thinke ſuch 
their brethrens actions,& practiſes to be ex, or their opini6s er- 
 roneons;howloeuerthe Magiſtrates do otherwiſe c6ceiue of the, 
| - Lervsthereforecofider,whatisto be thought, & determined 
concerning the bewraying of our complices and friendes,about 
matter of herefee, and erronr in faith, In which crime of all other, 
ſuch as knowe their hereſies , & ioyne therein with the; are moſt 
] reſolutely perſwaded,their caule to be paſſing good,Neuerthe- 
leſſe,ifchis crime alſo oughtto be diſcouered & maniteſted,then 
much more are all other ſortes of criminous perſons , eſpecially 
when (in ſome ſorte)they be difcouered before,vntothe Xfagi- 


i frrate. S.* Iames ſaith:let him know,that he which conerteth a ſinner + Tacobca, $.Vo 
* frombu erroneous way,viz. being afore ſeduced from 3 the trueth; iy _ 


he ſanes that ſoule from death, and ſhall coner a multitude of ſmnnes, 
This conering of /inmesis no merit of the connerters; asif his ſinnes 
were thereby to be wiped away in the fight of God ; as the Pa- 
piſtes haue dreamed: but itis the hiding & comering of the ſmnes 
of him, who is cormerted, That this is the true ſenſe of the place, 
appcareth by the circumſtance of Sa/omons wordes, from whom 


yphraſeis borrowed: hatred(faith he)4ſtirreth wp ſtrife, but chari- 4 Prou,ca.10,y, 
tie conereth a multitude of ſmnes:euen lo farre as with a good con= '* 


ſcience may be done , as Tremellinsnoteth. Ifthen ypon a ſedu- 
ced mans couerſion,a multitude of his ſinnes are kept hidden by 
him, who conuerted him: it wil followe,thatifhe be not conner- 
ted, bur ill goc on in his error , ſuch his finnes may; yea, and 
ought tobe manifeſted abroad,and diſcouered, Therefore much 
more, when ( in ſome degree) they are before reucaled ynto the 
Magiſtrate, that makes the Ingquirie, 

Nay,aperſwafion ynto [dolatrie(whichis a kinde of bere/ie,8 
alſo is a putting ofitin praQtiſe)we haue an expreſſe commande- 
ment of God, voluntarily & ofour ſelues to reueale it , how ſe- 
credly, or by how deare a friend ſocuer it be committed, or we 

Cc 3 by 


ro#: * An Apologie of certaine Chap.rg. 
y 426 ”" by himin:iſedynto it. /fthy * brother rhe ſorme of thy mother, do ſe. 
cretly entiſe thee; or if thine owne ſonne or thy daughter , or thy wife, 
that lyeth m thy boſome , or thy friend , which ts to thee 25 thineowne 
ſeife: ſaying, let vs goe and worſhip other gods, ec. thou ſbalt not 
conſent onto him nor heare him; neither ſhall thine eyepitie hin , nop 
ſhewe him mercte,nor thou ſhalt not keepe him ſecret, Where,albeic 
we be commanded not to conſent ynto ſuch ſeduCtion : yertis 
that other parte ofthe precept of not concealing him, ſimple, and 
abſolute in it ſelfe; and without any diftiation, whether the 
partie intiſed,take holde of che perſwaſi5n, or not. For ſhall nor 
the concealing, be aſwela finne to him that yecideth vato the 
ſeduRtion,as it is ro him who ref1Reth ir? 
2 Ang.ep.74.d Sant Anguſtme ſayerh: let * vs then,and not before truſt an here« 
Dencrum, 8 tiquegvho deſireth to L receaued vpom his repentance : when he ſhall 
be content to reweale unto vs, ſuch ather ; as be knoweth to bes of the 
ſame opinim, Therefore to dilcouer their ſecret complices, was 
by him holden to be no finne,nor yet performance of any badof- 
3 Chryſoft.in fice, S.Chryſoſtometo the ſame cftc3 ſaith: This ts the office of an 
pals. e/pecrall wiſe minde, not to renenge his owne , but to proſecute migh« 
+ Chryſoſt hom, *:1y the ininries done to God. And elſe where + more fully : /et vs 
— henl - learne(laith he) by Chriſtes example,conrageouſly to beare the inite 
ries that are done to onr ſelues ; but not to endure ſomuch as the hea- 
11mg of iniuries done to God. For it ts commendable tobe patient in our 
owne minries : but to diſſemble the iniuries which are done to God, 4 
wngodly and wicked. 
Leo the great,an ancient Biſhop of Rome,thus exhorteth men 
Aopy my-co tothe reucaling of heretiques: 5 whereſoencr the Manichees do hide 
Qis, themſelues,ſhewe it unto your prieſtes: for it ts a great part of godlines, 
to bewraye the larking places of the wiched, andto vanquiſh the denill 
* 1dem.ferm 4. himſelfe,in thoſe who ſerue him, And the ſame Father © elſe-where 
de icjunio deci ore fully: Dearely beloued, I beſcech ard warne you; that if an of 
youdoe know where any heretiques doe dwell, where they teache whoſe 
companie they frequent and in whoſe ſocietic they are delighted; that 
you would truely ſhewe it unta me,v-hoam moſt carefull hereof. And 
further a litle after : Thoſe who thinke ſuch are not to be bewrayed, 
ave to feave; leaſt at the Indgement daye of Chriſt they be holden guit- 
tie by reaſon of their ſilence, yea albent they be nat defiledwith aſſen- 


ting unto them, 


The 
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 Theſame,which he taught by doGtrine,he alſo *putinvre,by 
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r Proſper, Aqule. 


his practiſe:foritis reported ofhim.that when Paternius,e Maxi-:tan,in Chronice, 


mw were Conſuls; by the carefnil diligence of the ſaid Leo; it was 
brought to light ; that many Manichees lurked prinily in the Citie : 
Who bringing them forth of their ſecrete corners into the publicke 


| fight of all the Charch; he mae then b:threneale all their foule Opt= 


rwions , and alſo to condemne or abinre th:m: and withall he burned 
their bockes,whereof great quantitres were taken. It ſcemeth that this 


| care of that holy man,was inſpired into him from God; for it did mach 


00d, not cnely in Rome, but throng howt the whole world, Inſomuch as 
Þ the confeſſions of ſuch a5 were apprehended in Rome; it was made 
manifeſt, what doftors or teachers, wh.it B:/Loppes and what Prieftes 
thoſe of that ſebt bad and in what proninces and Cries they were. And 
many Biſhops of the Eaſt partes followed this carefull, and goodexams- 
ple of this Apoſtolique Biſhop. For as * Thomas layeth; By the very 
lawe of charitie, the good of religion ts alwayes to L preferred, abone 
the fame, yea, or the verie lines of the wicked. 
3 Plato but an heathen Pheloſopher ,thought good totye,, all 
in his common- wealth yntothis lawe : viz. If any man deale im- 
pionſly or vngodly , either by wordes, or deedes; let hm that ts pre= 
ſent ſtand in defence of Gods canſe, and alſorelate it unto the Ma- 
i/trates, 
F —_— FHrerome * requireth of all humble Chriſtians,this dutie, 
of reuvealin g ,not onel y hereſies , and erroneous oprnions of other 
men; but alſo other offences , thoſe ( ſaith he ) are trach wiſe in 
Chriſt , who being connerted wnto God, doe faithfully confeſſe , and 
dre by publique repentance ſatiſfie the Church, whether for their 


1 ſammes or their hereſs:s : aud who not onely doe this , but alſo diſconer 
| thoſe, that are meanes to bring them into thoſe crimes, or erroneous 
1 opinions. 


| 


; 


I hauc not hitherto heard of any, beſides certainc here- 
tigues ; who at ary time helde the like opinion vnto this of 
the /monatonrs , 21d faftious perſons in this Church, Samt 
Anguſtme reporteth, that the olde 5 heretiques calied Priſ- 
cillaniite , did teache their ſchollers , net to reneale the do- 
frine which they learned, yea though they were examined there- 
of upon therr oathes. affirming withall , - rather then faile, 
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it were better to be forſworne , then to diſconer it: And therefore 
this ſaying was rife in their mauthes, [ura, periura,ſecretaque prode. 
renols > Sweare ( aye they ) yea and forſweare your ſelnes too, xa. 
ther then rencale theſe ſecrets, This here/ſie was alſo aftzrwarde 
holden,by an * other ſorte of hereriques,in the time of Bernard, 
that wetetermed Apoſtolici, And by certaine other(as it is writ- 
ten) that were called Flagellantes. where(by the way) wee may 
obſcrue , that none in thoſe dayes had learned ablolutely tore= 
fuſe an oathe in a matter made by the Examiners criminous vn« 
tothe parties examined;or yetto their complices,and brethren, 
But for not reuealing their owne,or their brethrens ſecrets,thoſe 
beretiques of olde time had learned perfitly ynough toconceale 
the truech;yea,albeit they incurred flatte periurie, by ſuch their 
concealement or deniall of the trueth, 

I wil now aflaye, to anſwere the reaſons,which I haue heard 
brougat,fory eſtabliſhing of this their conceipt, But firſt I muſt 

ut you in minde,how varcaſonable,& incouenietit is to be ac- 
coiiced,inal praCtiſe of lawes, For whEthe defendat hath deny- 
ed a crime obieted,or refuſed to anſwere yea or nay, if itmight 
be free(for all y by likelyhood can teſtifie thereof ) ro make ſich 
pretenſe, toy intent to excule thelſelues fro that receſarie dutie 
vnto v commo-wealth;what criminons perſon could,or werelike- 
ly to bee euer direQly conuifted? whereas,( by the cinil * lawes) 
Ai times,he that tx ſuppoſed to hane appointed the delinquent to doe 
the fate ; be that ts his ſuretie ; he that ts called into queſtton for the 
ſame crime; he that us fellowe, or familiar with the ſuſpefted perſon, 
may be compelled to ſmeare,cdepoſe of a crime. By the comon law, 
if ſuch(as are ſuppoled can give cuidece forthe Q #eeve)ſhould 
not oftentimes bee compelled thereunto by authontie ; would 
there not (in manycauſes) want due proofe, for iuſticeing and 
for execution ofoffenders? But tothis it isſaid,that men are but 
bounde in an obligation or recognizance to proſecute the fel- 
lonie, It is true: what other bond ſhoulde any man enter for 
his apparance ? But ifheerefuſe that, may he not be ſenttothe 
yoo himſelfe? And when hee commeth before the Iuager, 


ecis bounde alſo by a neceſarie oathe, to giue true cuidence (to 


the vtmoſt of his knowledge ) againſt the priſoner, orperlon . 
to be tried. Which, ifhe ſhall refuſe; he islike to ſtand in _ 
wit 


, 


with him, whoſe faulthe mindeth toconceile, as hee well deſer- 
ueth : and happely may be condemned to pay a rounde five be. 
I © fides, for his notorious contempe , and for abberting of offenders, 
in their lewdnes, 

If it be ſaid ( asſome haue obieted) that it is not amiſſe to 
certifie,ſo the partie bee willing: but that it is hard to bind him 
(vpon his oath) to teſtific, whatſoeuer he knoweth againſt the de- 
fendant, touching that matter : truely I cannot oeſlc whereunto 
this ſpeach may tend; except witneſſes might ſay what, and how 
7 ' little they liſt ofthe e7#erh ; or els that they would haue mens 
4 wordsto be beleeued againſt others(to their couition) without 
1] any oath, But what matter can be confirmed without oathe in any 
outward ations ofmen,not knowen by ſome ſenſevnto Iudge? 
it is the law of nature and nations,to belecue noman againſt ano. 
ther, withoutan oath,For why ſhould not any mans bare denial 
for his owne clearing; bee as ſtrong as many other mens bare 
words, for his condemnation?quia proniores eſſe debemua ad abſolut- 
' di quam ad codewnanda. Therefore the holy Ghoſt noting it to be 
a law of nations, that no mans word (vnſworne)ſhould berecei- 


ued,thus teſtifierh;that as "oath for confirmation,zs amongs men{in- * Heb.6.y,16, 


| definitely,& therefore moſt vninerſalh] an end of all ſtrife. 


 -Itis*roldas amaruaile of one(only)amongs y heathe,named ' Alex.ab Alex, 
1 Zemocrates for whoſe bare word,the Athenians ( by alawe ) de- nn, 


{ creed;thar it ſhould be holden of as great force as his oath,in all 
matters:{uch was his rare and ſingular yprightneſle,& integritie, 


Touching their reaſons, I make this to be the firſt,as molt ge. | 


neral : viz,, Becanſe they hane not inſily incurred the Magiſtrates 
diſpleaſure by any offence therfore they cannot hold themſelues bound 
in conſcience, to be the Magiſtrates inſtruments againſt ſuch ; as be 
none offendours. To which may be added, thar they are bound ts 


ſeeke rather the delinerance of the Innocent, becanſe it ts ſaid;  De- * Proverd,24. 
liner them that are drawen todeath: and wilt thounot preſerne them, 


that are led to be ſlaine? And itisnoted asa finnein S. Paul him- 


Hfe , that he * ſtoode by , conſented to Stenens death , and kept the , age 11,v.20. 


clothes of them that ſlue him. 

As if they ſhould ſay, We prens roxy ap this matter)as farre as 
our brethren; we know our courle to be car , Wharſceuer the 
lawes or the Magiſtrates determine L, } inke tothe — 

at 
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that doe but ſeeke to puniſh ys for ic, And ſeeing weare ſo well 
perſwaded of all our imnocencies, we may not beany inſtruments 
of our owne or their further deteRion: for this were to conſent, 
to hauec guiltleſſe men puniſhed, Burt is not this to take ypon the 
(being butwitneſſes of the faQt) to iudge alſo,of the lawe, what it 
ought tobe, and to condemne it as iti? andis itnot(ineffeR) 
aſrmuch,as to condemnethe /awes of vninſtice,and the magr/trars 
of tyrawmie, perſecution, and of ſeeking the vexation of innocents? 
But ifthe lawes were ſuch, yet(atthe commandement ofthe 
wariſtrate)to tell the particulars of theſerhcir aRions,ſo iuftifia- 
ble (as they thinke)whereofthe Magiſtrates already knowe the 
eneralitie;is not to conſent,ynto the puniſhment of innocents, 
Þoth euery one that confeflerh his owne crime, & pleadeth guil- 
tie ina cauſe eapiral,conſent to his owne death,or is thereby gil 
tie of his owne blood? then why is he more conlenting or guiltie 
to their puniſhing(dueby lawe for theſe ations )who onely de- 
 clareth them truely as they are; more thE he that confeſſerh ( be- 
ing in deed guiltie ) may be ſaid to be gwiltie of his owne death? 
Iris a ſubic&ts dutic (moſt eſpecially in cauſes not capitalto him- 
ſclfe) ifhe be required by authoritie; not todallie ,nor tolic yn- 
tothe Xagiſtrate,butto tell the fat truely as it was; whomſoe- 
uer befides,it may concerne.Now,ifthereupon , either the 2/a- 
Fiſtrate puniſh it where he ought not , or more gricuouſly then 
law permitteth ; orifthe lawe puniſh that as a crime, which isa 
vertne the fault and guilt before God is notin them that declare 
the trueth, buteitherin the /zdges, orinthe /awe, 
Nay,toenforce this point a little further;I would aske this que-= 
ſion of euery ofthEthar be of j fide: A man being of neceſſitic 
to plead either guiltie,or not guiltie to a crime capital ynto him, or 
elsto beprefſedtodeath;ifhe be guiltic ofthe faQt,and yet (haps 
pely) he knoweththere can be no pregnant (no nor any likely) 
euidence brought againſt him: whether #» foro conſcientie,with- 


out any ſinne , may ſucha man'pleade nor ow yntothe mat». 


ter ofinditement ? for the time, place,and other wordes of fourme 


«nd courſe, are nottraucrſable, on the other ſide, if (in this caſe) 
hee pleadegwiltie ( being ſoin deede) whetheris he( thereby) 

guiltie of his ownedeath,or not? 
Butif for auoyding of finne before God, ſuch one ought (in 
conſcience) ro plead gailtie , rather then lye; and yet ſhall not 
| (thereby) 


—_ P . 


þ 
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(thereby) be made guiltie ofhis owne death: why ſhall j decla- 
ring of the trueth, touching other mens aQtiss, make him jreuca- 
leth it(being charged thereunto) guiltie orc6ſenting ynto their 
puniſhmers,how vniult ſoeuer(otherwiſe)they might be ſurmi- 
{edto be?forifany mans faults may be ſparcd,a man mightmoſt 
lawfully ſpare himſclfe: quia Ordinariacharitas incipit a ſeipſa. 

Andtopreſle thisreaton ( 4 Paribwa at leaft,if nota fortiori ) a 
little further:If ſuch a man ſhoulde chuſe rather tobe preſſed to 
death for Randing wilfully mutc,and not anfwering dircAly vn- 
tocither;ſhouldhe nor de iwre poli(euen in true termes of Dinini- 
tie)be accounted guiltie of his owne death,8& to be(in the fight 
of God)a mwrderer of himſelfe? the very like therefore is to bee 
iudged of theſe perſons, viz.that their pmnybment (as couicted of 
the cr1e)is moſt infi;thar their blood is vpon their owne heads; 
& that none are cauſes of 5 puniſhment inflited ypon them, bur 
theniſfelues;forſtanding obſtinately mate,without dire anſwee 
ring(in fourme of lawe)as they ought:though it were admitted, 
that ſuch their ations , whereof they bee interrogated, were all 
good, and they innocents, 

And as the reuealing ofother mens aQtions(when we arc du= 
ly charged)maketh ys not guiltic,or conſenting to their puniſh= 
ment:ſo our refuſing toanſwere,neitheris any meanes(in deed) 
noryet is ſo appointed of God, to ſerue for their deliuerice, For 
God wil notallowe to haue innocents deliuered, by our d:;ſobedi- 
ence to his Lientenats on earth;nor by concealemet of yer trueth, 
expedient to be knowen,&(according to law)commandedto be 
declared, And therefore y place ofthe Proxerbesbythe brought, 
ficterh not this purpoſe, Forifthey for their obedrence ſake, with 
a ſingle heart & without intent to hurt the innocent, and being 
charged;ſhall deliver but the very plaine trueth ( how vnuuſtly 
ſoeuer the magiſtrate may ſceme to dealeafrerward) yet ſhal not 
the diſcouerer of the trueth, bee a partaker of the magiſtrates 


ſinne, For itis but he * which imagineth to doe enil, whome men ſhall » Prove. 24, 
call an authour of wickedneſſe,as is recorded in the ſame Chapter, "** 


The other place out of y Afsis nothing like tof matter &caſe, 


that we haueinhand. For Pal was not there charged by autori- 
tie ,to bewray any thing he knewe againſt Stener,much lefle to 


| 'dealeatallinthat aQtion, Buthee ( T_ Jas one forwarde 
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 ofhimſelfe and of a malice againſt the very profeſſion(whichhe 


204 ' An Apologie of certaine hap Crs, 


then deteſted) did thruſt himlelfe into the cauſe,and rather then 
he wou'd not be ſome ſticklerin it;he thought good todo ſome 
office of kindenes ynto the tormcters & execurioners of that hol 

Martyr,chough it were but by keeping their clothes: & thereby 
he direRly, gaue approbation and conſent, ynto Srexens death, 
Yea, this their opinion is without any other like example in a. 
ny text of Scriptare ; except perhappes they will gather it from 
at ob/ernation and note pretended to be colleQed from the nexr 
Chapter following . For I finde an opinion colleQed thence, 


* Rhemiſh Teſts which iumpeth with theirs, in this behalfe, * /Fehox bee put to an 


ment, in annotar, 
cxa2.23.AQ. A. 


poſt. ver. 1 2+ 


T. C. 


oathe ( (aith that note) ro accuſe Catholikes for ſerning God as they 
ought to dee; or to viter any innocent man vntq Gods enennes and 
his: thou oughteſt firſt to refuſe ſuch vnlawfull oathes , But if thou 
bane not conſtancie and courage ſo to doe , yet knowe thou that ſuch 
oathes binde not at all in conſcience , and lawe of God : but may and 
muſt be broken under paine of damnation, 

They will not confeſle, that they haue ſucked this opinion 
from hence : and they may nor be endured to flappe vs out with 
their olde dogge tricke; and to ſay they borrowed it not of the Pa« 
piſtes, but obſerned ſo much themſelues, h 
this were both to iuſtifie their owne ; and with-all, this corrupt 
docrine ofthe eſuites, as if they both ( ſo well agrecing toge- 
ther ) were arightly erounded vpon the worde of God, 

But they bring ſcuerall places and examples , wherebyth 
thinke this is prooued. The officers ofthe children of Iſrae/, that 
were appointed by Pharaohs taske-maſters, tolooke; thatthe 
poop oulde make as much Bricke by day (and gather the 

awe themſclues ) asthey did when ftrawe was found to their 
handes; ſecing that the people were not able to perfourmecir, 
and yet were beaten for not doing it ; did ſignifie the impoſhbi- 
line & ynreaſonablenes of this, vnto the king. Bur the king gaue 
them a reſolute anſwere; that they ſhoulde doe it; vpbraiding 
them, that it was but idlenefle, which made them pretend, that 
they would goe to offer ſacrifice ynto their God . Which thing 
was the ground of Moyſes and e Aaron: ſuiteyntohim, thatthe 
people might haue leaue, to goe into the wildernefle, So when 
theſe efficerscomming with this hard anſwere from the king;did 


meceete 


reading of the Bible , For 
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meete with Coyſes and eHaror, they expoſtulared thus with 


them: Ye 'hane made onr ſanour to ſtinks before Pharaoh and his ſer. " Bxod.z.ve.11; 


nants;n that ye hane put a ſword in their hands to ſlay vs : meaning 
that their ſure for going forth to ſacrifice, did ſo diſcontent 5 king; 
that he would {in thatreſpeR) oppreſſe them,cuen vnto death. 
But what 13 this to purpole? doth this phraſe of putting a ſword 
into another mans hand \o pleaſe theſe men, that they will ima- 
gine; by what occaſion ſocuer a wicked man pickes quarell to 
oppreſſe Gods children; that ſuch a thing whereuponthe oc< 
ca(19n istaken (of neceſſitie) is vnlawfull to be done? fromthe 


| beſtaCtionsof godly men,tyrants will oftentimes take occaſion, 


' toperſecute the whole Church, ſhall therefore all exerciſes of 


religion be intermitted? 


Euen in this place, the meſſage that Hoſes and eAaron 


brought to Pharaoh ( which occaſioned ſuch oppreſſion to the 
children of /f#ael ) was putintheirmouthes by the Lord. And 


therfore they ſinned nor, albeit this was like to haue turned to be 
«s aſword,to deſtroy vp all the children of /ae/: butrather theſe 
officers did offend,that thus did mutine and grudge againſt thoſe, 
who fulfilled Gods comandement,and did but as - A oughtto do, 
Euen ſo ſhall they offendlikewiſe , that ſhall be difpleaſed with 
ſuch,as doe what they are lawfully commanded; albeit trouble 
and puniſhment by that occaſion ſhal happen vntothem,that ſo 
take offence. So that this example doth make flat again(t their 
owne purpoſe and intention, and can no way helpe them. 
Another example they bring,of *Obadrah: who hid 100.Pro- 
hets in twocaues ſecretly, and ſuſtcined them with neceſlaries, 
when /eſabel{lewethe other Prophets,whom ſhe could hit ypon, 
But this commeth farre ſhort of the _ , for whichitis 
brought. For who euer denied itto be lawfull ro ſhewe charitie 
vnto the Lords Prophets ? then,there appeareth no commaunde- 
ment tothe contrary, but that he mightreceiue ther. againe, it 
doth not appeare,that-he was euer ( by authoritie ) charged to 
reueile them; or to tel his knowledge what was become of thoſe 


| Prophets: and therefore it is vulike to the caſein handling, fur- 


thermorc,it was (wholly) an vniuſt, wilfull,and ryrannous per- 
ſecution, without warrant of law,or colour of any iudiciall pro= 


ceeding, beſides, if he had bene charged by /eſabe/ rodiſcouer 
Dd 3 | -where 
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where they were, or had beenec6ttiaunded by her to religye 
none ſuch; yet hadit bene no diſobedience towards the Aag;. 


ftrate, for it is not noted to be the doings of the king , butthax 


[eſabelllew them. Now,the kings wefe is no ſoneraigne; but a ſub. 
ie& her ſelfe. Morcouer the killing of the Prophers, for no pre. 
tence or colour of cauſe at all; is in itſclfe ſoapparant an emll, as 


no mancan haue any ſhadow, to giue x lawtull conſentyntoit, 


Laſtly,a man cannot gather a generallazftrine(inamatrer doubt. 
full,and not plainely deliueredels where in Scripeare) out of any 
particular mans fa&t : becaule all the circumſtances which then 
fell out,are not knowen. But moſt eſpecially,an example can ne. 


uer ſcrue to the ouerthrow of the generall commandement, of 


ebejing the EMagiſtrate, And ,vinendan eſt legibus,non exemplu, 


Out of the firſt booke of Samuel, they bring three other ex. 


amples, The firſt, that Saul ſpake to Jonathan his ſonne and to all 
his ſernants,that they ſhould kill Danid : but Tonathan Sanls ſonne, 
had « great fauour unto David, and bade him take heede &c. The 
foal when Saul ſaid to Tonathan: Send and fetch Danid wn 
me, for he ſuall ſurely die: Tonathan anſwered, Wherefore ſhall bee 
die? What hath he done ? the third, that when Sanl commanded his 
ſernants to fall upon the Prieſts of the Lord,es toflay them; they would 
not mone their hands,to fall upon the Prieſts of the Lord, 

Totheſe three,one anſwere may ſeruc, and therfore they arc 
thus ſet together, Firſt, theſe commandements (though of the 
king) yet they were, when he was enraged and ina fune; after 
the Lord was departed from him,& an cull ſpirit was come yp- 
on him, Againe,it is apparantly vngodly in ic ſelf for any to kill 

an [nnocent,vpon the tyrannous and vnaduiſed commandement 
of the 41g;euen without all colour of any lawful [xd:ciallcourſe, 
Laſtly, Daxid was knowen vnto them, to be afore appoynted, 
yea, & their anointed king fromthe Lord; howſoecuer Saul was 
tolerated de faftoto continuein place:till the meaſure of his ini- 
«quitie was fulfilied, Andtherfore(in this reſpe& )was it vnlawful 
£0 kil,cither him,or thoſe that fauoured himzeſpecially the Lords 
Priefts: whoſe linnen Ephod ſhould bea protetion vntothem, a» 
eainſt al ſuch precipitate executions: where neither conitance of 
their cauſe,nor any due conniftion and indgement,was precedent, 
Anothet cxamplethey bring,of the midwiucs of the 1ſraeliter, 

to 


_—_ 4 Gt OE OE 1 OI $A FL. * 5 at - = 


| 


\ 


Part.3. proceedings in Courts Eceleftatticall, 205 


toproue their intention. It is thus writtengthey feared God,and did Exod,t,ve.19 
wot as the king of Egypt commanded them, but preſerned ( aline ) the 
_ au childy en, 

| ThisobieQtioncarrieth his anſwere with him. Forit is faid,chey 
| fearedGod,eh therefore did not herein,as the king comended: noting 


ynto vs, that the comandement was ſuch, as could no way ſtand 


: with thefeare of God, There isno Prince in the world to bee 0- 


beyed, when he commanndeth any thing direQly forbidden by 
God: for it is better toobey God then man, The Prince is no God, 


' -nor yet Gods Lieutenant, bur a meere man; in that which he 


; 


: 


3 


_— 


comandethdireAly contrary toGod.That this was of thar kinde, 


! itappeareth: for #0 kz4,is(maniteſtly)by y mora/law of God & na- 
| rare, forbidden, Yetthis hath his exception:viz,thatitis no wwr- 


der, when we execute the penaltic of lawe,ypon murderers 8 0- 


ther wicked perſons,duely conuifted & condemned, For be thas Genep.ver.& 
ſreddeth mans blood , his blood ſhall be ſhzd by man, faith the Lord, 


But there could be no colour or apparance of any atnal wicked- 
neſſe in children newly borne, why they ſhould be executed: be- 
ing butby a generall iudgement condemned moſt wickedly and 


' tyrannouſly ; cuen before they were, nox cenſetnr exiſtere ( ſaith 


the law) qui adhuc eft in vters matris, 

Now let vs compare theſelaſt foure examples,with the ſcope 
andpurpolc,for which they are yſcd. The very at of murdering 
aperſon notoriouſly izmecent, in thathe is neither conmitted, nor 
condemned, is malumper ſe:a thing ſimply and abſolutely inhis 
owne nature exill, without any further circumſtance, But ro de« 
clare what a man knoweth to be doneby another; the yery a#- 


| thowrsthemſclues of this opinion , mult needes confefle to bee 


ſometimes lawfull and requifit : and therefore they mult ar leaſt 
jroene itto be medirs Ati: ſuch as (by circumſtance) may be 


| lawfull;howſoeuer bythe circumſtances of thiscaſe (asitis pro= 


pounded)they will (perhaps) hold it vnlawfull, And therefore 
there isſuch diffimilitude and diuerfitie berwixt theſe examples, 
and that which they holde; asthey can neuer ſerue this purpoſe. 

Therefore to fit their turne,in the very poynt of the ifſue,they 
muſt proue ynto vs: that it isvngodly,for uy man(thoughchar= 
ped by lawful authoritie ) to declare his knowledge of ano- 


ther mans aRions; if hee that is vrged ſoro make declaration, 
d 4 doe 
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, dociudgeafore-hand; that the CMagiftrate mindes to puniſh 
ſuch aion,cither where he ought not at all,or inother ſort,then 
Gods law permitterh, | 
1 Toſh.2,yee, = —Forthis purpoſe, they alledge as ſtrongeſt, the example." of 
_"_ Rabab: who would not tell the king of /er:cho,where the two 
ſpies of [rae were; though ſhe were by him commanded tobrin 
: Heb.x1,ver.3z, them foorth; and (he is commended for it, by the * holy Ghoſt. 
In anſwere hereof Iſay: we reade not , that the king asked 
3 Toſu,z.ver.5. her, whether they were there ſtill, or not; albeit ſhee 3 anſwe. 
red that they went out : but ſhe was commanded to bring them 
forth; which is ſomething more, then to tell where they were, if 
ſhe had beene ſo asked. 
+ Heb. ibid.& Secondly,by faith (vpon hearing the miracles that God had 
oſuibid,V-19. done,and wrought forthe children of [-ae/)and by ſpecial reuc- 
5 Ibid.ver.1r, lation; Rabab knew, that God, 5 even the God of heanen abone, and 
earth beneath, whoſe the earth ts,and the fulneſſe thereof, and who 
( according to his prouidence and wiſedome ) doth tranſlate and 
eſtabliſh kingdomes, asit ſeemerh beſt to his divine pleaſure : had 
£ Toſulbid.v.9, afore that, gines that whole © land, wnto the children of Iſrael. So 
that in very right and trueth, ſhe did owe no more obedience to 
the late king of /ericho; but was by Ged diſcharged thereof, and 
lawfully might (as ſhe did) ſubmir her ſelfe,& capitulate(forher 
ſafegard)with the embaſladours of thoſe; to who(of very right) 
her ſubieRion then belonged. and therefore could not (without 
finne ) haue betraied them, being ſent fr6 /oſhna her lawful ſoue- 
raigne; into the hands of an yſarper; who ſhe knew perfirely the 
? Thid,yer.13, Lord had depoſed, & 7 meant ſoone after,to deſtroy accordingly, 
This interpretation is eutdently & very Rrongly confirmedby 
C Hebr,ibis, thatplace of Scripture,where-ſhe is,for this,comended, By * faith 
(faith that place):the harlot Rahab periſhednot owi wic exetiono, with 
the diſobedient when ſhe hadreceined the ſpies peaceably.1f then the 
reſt of [ericho were diſobedient (inreſpeR of which,R ahabs obe- 
dience & peaceable receiuing of them are comended)8& therfore 
they periſhed by the hand of /oſhxa & the people: is it not mani- 
feſt that [oſhna was their lawfull Magiſtrate in right,and that they 


ought to haue taken knowledge thereof, and to haue obejed 
him, at their owne perils? 


Laſtly, there is inthis fat ſomething extraordinarie , as _ 
"yrs Y 
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by ſpecrall economy, which, by vs maynor ſafcly be followed, As 


the lye that ſhee made,in * {laying , ſhee wift not whence theywere, : 1of.x.v.4.& z. 


and that they went out m the enening, And likewiſe, it isnot to be 
preſumed by any. ſabietts in theſe dayes ( when as miraculous, 
and ſþeciallrenelarions are cealed ) to adiudge themſclues cither 
wholly, orin ſome particular actions & circumltances, to (tand 
diſcharged of their ebedterce and alegeance rowards their Soes 
raigne or vndermagiſtrates; when;and how farre,themſclues wil 
| fanhe.For if bythis and ſuch ke extraordinarie examples(or by 
| thatof Obadrahshiding of the hundred Prophers)iuch preſump- 
| tion were lawfull or tolerable : what a goodly colour might all 
diſobedient and rebellious ſubie&ts haue, namely yntatural fwus 
gow ouer lca, /eſurtes, Seminarimen,recuſants,conceaters & hare 
erours of theſe, and ſuch like boutifeux & bellowes of ſedition, 
for all their godlefle attemprs ? are they nor, or atleaſt will they 
not pretend,to be as aſſured and reſolute ofthe goodnes of their 
cauſe,as the Diſciplinarians are touching theirs,& their defigne= 
menrs?lothat for theſe men,tbat would be counted moſt fincere 
profeſſors of the Gofþel,to holde the like dangerous poſitions, & to 
ſceke to confirme them, with the ſame & no better reaſons and 
examples then the Papiſs doc theirs: for my part, I doe recken it 
to be the pratiſe andparrt , neither of grounded and iudicious 
| Diuines,nor of well aduiſed or duetifull ſubics , quorum veſti- 
| giysinſitunt, eorundem exitua perhorreſcant. 
Buttheyſay further: that by ſuch oathghey ſhould be drawen to 
diſconer vnaduiſed ſpeecher, that ſometimes paſſe men in prinate fe<. 
lowſhip,as at table oF. or ſuch as come vntothem for counſel and 
for prinate reſolution of their conſciences. PLASS 
Firſt, there is no man bound to anſwere more matters then: 
beconteined in the Article or [nterrogatorie, whereofhe is exa- 
mined. But ifany matter be therein layde downein ſuch ſort, 
as it leadeth (pertinently & direAly)ro ſuch diſcouerie : then 1s, 
it likely, that by ſome meanes it is detefed vnto the Magiſtrate: 
afore, and by him thought expedient(for ſome neceſlarie pub- 
| like cauſe) worthy of ſuch Exquirie. Againe,iffuch priuate talks 
| or aking of connſel[haue bene c6cerning ſome platte orpractile 
| laidorto belaide,thar ſhall (in diſcretion) be adiudged by the- 
| Magsftrate expedient ( for the common wealths ſake!) to bee 
hs Ee knowen 


#19 "Aw Apologieof certain © Chapy4 
knowen and diſcouered; and therefore if they ſhall enquire di. 


; reQtly ofit: Ican not ſee, howe it may ſtand with any mans dy. 


tie to Ged,ynto the Prince,ynto Lawes, & to the Common wealth 
toconceale it, being charged to the contrary. But of other ſe. 
cret ſpeeches, treaties, and reſolutions of mens conſciences; no 
Magittrate is of fo {lender diſcretion , as to enquere; nor canby 
lawe (though hee woald) for want of thoſe indicia and ſpeciall 
pre ſumptions and inducementsthat are required,to ground an ex. 
guirie ypon:and therefore this is but matter deuiſed,ad concitan. 
dam & conflandam innidiam, againſt lawful anthoritic, 

They alleage alſo, that by theirdiſcoueric , ſome that be wery 
poore may be wndone:and that the mo#t of the matters andperſons be. 
619 already knowen wnto amthoriie, there can be none ve for them to 
appeach any, but to alienate their mutuallaſfettions , aud to hane one 
enother in ielonſie. 
| Thisis yery looſe & ſimple,to reaſon yps a caſuallenent which 
may happen, thereby to prooue a thing vnlawfull.for ofa good 
matter, an ill exent may, and doeth often fall out , + e connerſo, 
Careat ſucceſſibus opto,quiſquis ab enentis fafla notada putat, could 
the very hearhe Poet ſay. And why ſhould ama withdraw his dury 


_ to Magiſtrates, onely for particular & priuatereſpe&ts touching 


Prov, 11,v,13, 


himſclte,and ſomefew other private perions? Whatſocuer may 
bappen,lethim doe-as he ought : Fiat inſtitia,c rnat mundus, 
Particularly to the ficſt,wby ſhould any man pitic his pouertie, 
ehat piticth nor himſelf,but wiltully runnethinto diger of lawes? 
& ſhal aman kolde a poore man more deare vnto him ,then the 
common quiet &peace of the Church and. Commonwealth both? 
The ſecond part implieth-a contraatrtien in itfelfe : for if the 
matters and perſons were ſufficiently knowen; then (inrrueth) 
were it ofno vſe,for the Afagiitrateto enquire further, yet if they 
be ſo knowen already, then what wilfulnefle is it in theſe men, 
thus obſtinatelytoperfiltro their owne hurt, and yet todoc 0- 
thers no. pood chereby?.. ., 2. 

- They obie& further,that to diicouer their brothers ſecrets, is 
condemned as a fault,by the Ho/y gho#t: for * he that goeth about 
as a ſlanderer , diſcomeretha ſecret, but he that ts of a fatthfullheart 
concealeth a matter. «And ſecing they hane met in ſome mens bouſes 
that did it for good affeftion and opinion vnto them;tf they ſponld diſ= 


Corer 
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couer ſuch,it were a very vnthankefallrequitall (they ſay) towardes 
them. And for that theer felanſhip ts in the tyueth , & the conrſe they 
walke holy therefore (enen bythe law oflone and felowſhip they may 
wot detett one another: for that were a note of a falſe brother, 

. As for the trueth of the matrers that they meete about, &the ho. 
lines of the conrſe they walke, itisnotof this place to diſcufie:chow 
bolyand true {ocuer it is, it dare not looke out at noone dayes: 
and yet weliue ina ſtate profeſſorg the Goſpel, Num ſic eApoitoli? 
wan ic Martyres,ere? but y more true & holy itis,the leſlie ought: 
they to be aſhamed to reucile it (being called into queſtion tor. 
it)asis ſignified afore. Here(we ſee )thart the /aw of their loue and 


felowſhip, and ins hofjitale, towards ſuch their priuate friends , as 


haue receiued them;is by chem,more eſteemed & accounted of 
then cither the pub/ike lawes and ſtatutes of the realme, or, then, 
their duetietothe {Þri/tian Magiſtrate , andto their countrey, 


ue * ones omninm in ſe charitates complettunr, . 7 Cicerooffic. fits 


,. ASforthe diſcouering of a ſecret, of concealing a matier,e falſe 
brotherhood there ſpoken of; who doeth nor ſee, thatit.is meant 
of needleſſe,ſlanderous,malicious,and trecherowe bewrayings of 


: ourfriends,or of others ſecrets; and not of any tadicralldepoling 


of our knowledges , when weare brought before a Magiſtrate? 
For if this were not lawfull and godly, then might no witneſſe 
teſtifie a trueth in any matter whatſocuer,thatis not knowen a=. 
broad afore,or ynto the Magyrate : forthat itcan not butturne 
to the declaring of ſome matter , doubted of or nor perfitely 
knowen. The comon tranſlation fortifieth this interpretation,viz, 
qui ambulat frandulenter, renclat arcana,qui autem fidelts eft, celat 


amici commiſſum.Therefore Aquinas *expounding the true mea? Tho.Aquing 


ning of that place of the Prowerbs,ſaith: that ſuch matters as tend. y 
to the corrupting either of the ſoles or bodies of a number ; or to the: 


great detriment of any one prinate perſon, aman that knoweth them 


u (in conſcience)bound ſtraightway toreneale them. 

Thus farre in anſwere of their reaſons, who (of ſuch as pro+ 
feſle the Goſpel) gaue the firſt example of diſobedience in our 
dayes, by refuſal! to take oath, in this reſpeR;viz. for that they: 
were vrged toteſtifie of their tellowes, aſwell as of their owne 


| attions, whereof they were interrogated, 


But an example of #illiam Thorpe,who is ſaid by }-Treatiſor to: 
| Ee 2 haue 


» Fav. fol.1 45. 
147-448.1.cditi, 
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haucrefuſed an oath,abour 1 60.yeres ſince, vpon this conſidera« 
tion am6gs others:doth moſt aptly(l thinke)take his place here, 

For when * Archbiſhop Arznaell{betore whom he was conuen. 
ted,ynder pretenſe of Lo!lardie) offered him fauour, if, amongs 


+ other matters he would be ſworneto forſake his opinions, to 


withſtand all ſuch as ſhould holde the ſame opinions,8 (in caſe 
they ſhould not be reformed) ro put them vpin euery Dioceſle, 
where he came vnto the Biſhops:he refuſed this fauour ypon a. 
ny ſuch condition:becauſe,he would not (as he ſayd)become ery 
Biſhops efpie, and Summoner of all England: nor giue ſuch offence, 
235 to be accounted to hane forſaken the trueth, 

| In anſwer whereof, I ſay,that this was but a fauor voluntarily 
offred vnto him yponthat condition;and that oath was none 0. 
therwiſe exaedof him,nor yetby lawe might be exatted. Inſo- 
much,as noman is(by law)bound to make any ſuch promiſe,or 
to enter into ſuch a courſe. Againe,there was no ſpeciall opinion 
in particularitie charged vpon him , which he ſhould be ſworne 
to forſake,& ſhould detect others of; except he ſhould be bound 
to forlake all that he had learned in Scripture concerning the 
feare & [eruice of God. and therefore itisnothing like ynto the 
caſe, againſt which, wee doc here argue, For thoſe I»nowators, 
which wereauthours of this opinion, had particular articles con- 
cerning their owne , and others atteors, treaties and concluſions 
obieQed vntothem: which were alſo afore-hand conuenient] 
(though not in cuery neceſſarie particular) knowen , and dil- 
couered afore vnto the Magiſtrates. vnto which (albeit after 
many tergiuerſations,and much a doe) they anſwered ar laſt in 
the Starre-chamber ypon their oathes that which rouched their 
owne facts only: yet vnto no more thereof would they anſwer, 
then they preſuppoſed & gatheredto be afore knowen, ſuffici- 
ent for their conuiQion, though they ſhould haue concealed ir, 
But whatother company they bad, the thoſe who were defen- 
dants atthat time, or in whoſe houſes ſuch Synodes, and treaties 
were held; thay pretended them(ſclues bound in conſcience,not 
toanſwere. And yetthe Indges of the land,twiſe,or thriſe ouer- 
ruled it,and Hgnifizd ſo much vnder their hands; that(by lawe) 
they ought,and were bound, to anſwere the /nterrogatories pre- 
ferred concerning ech oftheir complices and partakers. 


It 
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It way be,that the Nore-gathererallo by one of his quetatiss, 


meant to enforce *7idalls authoritic againſt vs, in this behalfe, * Tindal.inre- 
ſponC, «d Morum 


For he writeth, that if a wicked [nage ache him that hath ſworne,of 
things hwtfull tobis xeightour,and againſt the loue that ts 1 ( brift: 
then he muſt repent that he hath ſorne, but not ſinne againe to ful 
fil his eath. I make no doubt, nor dogaineſay it, but if mine an= 
ſwer ſhalbe, both againſt the /owe that is in Chriſt, & alſo to my 
ncighbor hurtfull: that an oath cannot tie me,to anſwer in ſuch a 
cale; yetif Tindallthought, y whatſoeuer may bring puniſh &t 
ypon my neighbor is of that nature:then ber he giue me leaue 

to doubt of the ſoundnes of his iudgement hercin;nolcſle then, 

the Note-gatherer him(clfe will do ypon the pointes afore tou= 

ched; and many other conteined in Tidalles workes; and no 

leflethen hee will doe vpon the Rhemiſhnote agreeing wholly 

with Timadall here,and touched by me afore, 

He ſecketh alſo to ouerthrowe (howbeitbut generall oathes, 
which none defends) by coparing them to the doings of Long- 
land (ometimes Biſhop of Lincolne, again(t whom he moſt bit- 
terly inueieth,for conſtraining children(by oath)ro accuſe their 
parents &c.of hereſte : whereof ſome{(he ſaieth)choſe ratherto 
bce forlworne : and bringeth Maſter Foxe his condemnation 
thereof, ButlI geſſe what itis which chiefly pincheththe man 
in this ſort : belike, becauſe certaine of his Clients whome hee 
would patronize ; were lately required to diſcoucrtheir com- 
plices in their diſciplinarie aſſemblies. 
| Icancafilyyeelde, that where great preſumption or perill of 
periurie is, ratherthen a man wil diſcouer a trueth, that there, 
andynto ſuch, itis no good diſcretion ro miniſter an oath, bur 
eſpecially againſt the life of thoſe, who attaine ſo neereynto vs 
in proximitie of blood, or other no leſle ſtrong afteRion. For the 
ciuil law ſaith, Filizs nd torguetar in caput patris:a child ought not 
tobe torturedin a point of perill, vnto his fathers life . And the 
like reaſon, which isin torture, may{by ſome perhaps)be thoght 
to be alſo in an oth.againſt his fathers life. But we may not make 
this a general doArine; as if in no caſe whatſocuer achilde , or 
ſuch like mightbe examined in a point capitallto his fathet &c. 
For if the matter do concerne treaſon againſt the Prince, orthe 
common wealth;lmake no doubr,bur : hat,aman may,& cvght 

| E23 to 


are © Un dptlogirofterraine ©” Chapt, 


to be tortured ,cuen againſt his »atural father, and others, howe 
ncere ſoeuer, Bur if this be lawful for reaſon againlt man,much 
more then, for that which is here//e indeede; being nolefle then 
treaſon ag1ialtthe divine m tieſtie of God himſelte, who is Kin 
of kings,and Lord of all lords. Thus farre touching theirrea- 
ſons, and allegations from diminitie and drmmes, = 
 Sothatal their obie&ions being refured , I will nowepreſſe 


wLeuit,s.yerſis, them inthis point, but with one pregnart place out of ' Lemeticus; 


*10.,6,7. 


which is alſo handled more fully by me inthe 1 1.chapter ofthis 
third part, viz.,[f any hane [med,that ts, if he hane heard the voice 
of an oth, and ve can be a witnes whether he hath ſeene,or knowen of 
it:if he do not vtiter it,h: ſhal beare his iniquity,Bur theſe(of whom 
we {peake)haue heard the voice,and forme of the oath, hane bene 
atinredin God, and in her Maielties name; and by authortie 
charged andrecharged, and they canbeare witneſſe, for they hane 
ſeene,and know the matters (whereof the charge is, asthemſelues 
do confeſſe)and yetthey will not vtterthem in particular, bur 
ob{tinatly, without any good ground (as may appeare) do per- 
fiſt inrefulall:and therfore they do groſly /#2,and ſhall beare their 
owne mmiquity, indiſtintly; whether the matters to be yttered be 
com:ndable in their brethre,or not; & whether they ſhal (there« 
by)be brought into trouble, &ynto puniſhment, or otherwiſe, 
- Muchmightbe alledgedour of the common lave, and ſtatnres 
to proue thereby, the lawfull exacting ofa zeceſſary oath,for dif- 
coucry of our chriſtian neighbors crimes and offences;aſwelſuch 
ofthem, as be but malagquia probibita; as thoſe which intheir 
o xne nature be euill,and be therefore forbidden, | 
As that grand [aries at Aſſiſes, & Seſſrons are vrged by oath to 
enquire,& preſent treaſons,murders, & other felonies, breach of the 
peace,violation of ſundry lawes & ſtatutes, common Nuſances &c. 
\ Thatif a*tmthingman,thc,refuſe tomake preſentment, the ſteward 
of th: Leete may amerce him : Audit an attion of debt brought he 


ſhallnot wage h:s lawe, wpon that amercement. 


219.H,7,ca,.4 Thatby a Statute, chiefe conſtables,and bailifes were to giue &« 


widence vpon their oathes , touching unlawful retainers within the 

precintt of their offices : and pon concealement, were to be puniſhed. 
with ſuch like a great number. 

But becaule the /nyoxator; , who are nowe the moſt eſpeciall 
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.defenders of this opini6,both by argument & praQiſe, domake 


No accoiit at al of any hamane lawes;,whenſocuer they liſt to fan« 

fie vato themlelues a cocemuation & contrariety of ſuch lawes 

yntothe word of God, as 1n this caſe they doe : therefore I will 

no further trouble wy lelfe, orthe Reader, in that courle. 

CHAP, XV. | 

T heir arguments are anſwered, that condemme the miniſtring & ta- 

king of an oath as vulawful, becauſe they hane not diftin(t knows 

leage ginen wnto them of enery particular before the taking of tt, 
& the lihg conrſe(by examples )is approoued lawfull,and godly. 

/ Nother chalizpe of theirs, made ynto the maner 

S S) of proceeding againſt crimes in Eccleſiafticall 


. 

1 [ 
» JN courts(& corurring with the very teder of the oth) 
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/ 
£1 1s: for that they are vrged to take the oth roanſwer 
truly before ſight andpernſall of the articles & In- 
terrogatories by thehad; whereby they might hane 
ſpecial and diſt inft knowledge, of enery particular therein conteined, 
 Thecauſe why this exception 1s by them taken,isnor for that 
al ſuchrefuſers do purpoſe to take the oth, when they ſhall haue 
ſcene the articles; bur ifthey ſhall fiade chem to be ſuch as they 
thinke either cannot be proued(in caſe they ſhal deny them)or 
to beof thatfſort,as they can cafily wade through with the:then 
ſome of the (heretofore)hauenot ftuck,nor made any bones to 
take their oths,whatſocuer they wil do now, And therfore cer- 
taine ofthe will not ſo much, as promiſeby their word to take 
eth,to anſwer the after peruſal.So that it may appeare,this is but 
a quatrell picked by them,(of purpoſe to aduertiſe their compli- 
cechow farthey alſo may be touched ) rather then that there is 
any ſcrious matter of ſcruple herein, which they ſtand ypon, 
Some ofthe cauſes why it is notthought coucnient(by thoſe 
thatbe in amvoritie) to let them always know the ſeucral parti- 
cularities aforchand, & foro leauc it in their liberty cither to re- 
fuſe, or totake oath afterward to anſwerethem; are ſufficient, 
and weighty , Oneis, becauſe itis ſometimes impoſſible in ir 
{ſcife; forthat one [nterrogatorie often riſeth of an other, eſpe- 
cially where a man anſwereth affirmariuely : ſo thatthe oathe 
cannot conueniently be in ech caſe reſtrained vnto ſuch ofthe, 
asare fer downeaforc; ſceing neceſlaric occaſion of circiiſtance 
| miniſtred, 
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miniftred,may leade vnto afurther examination. Another is;be- 
cauſe (as ſome of them haue done when this fauour hath beene 
ſhewed) they vſe it but as a mcanes, to inſtruct their confed. 
rates for concealing, or diſgufing of the trueth : which may ap. 
pzare, forrhac after peruſal] , they themſelucs remaine as ob(ti. 
natc inrefulall, as rhey were before. 

And albeit nolawe (that] knowe) doth of neceſſicic require 
articles to be ſhewed tothem, ar ſuch proceeding , before they 
reſolue, whether they will take che oathe, ornot : yetif any will 
ſweare (afore) bur thus; that he will peruſe them , and after hce 
hath peruſed them, he wil then take the oath,directly, and true- 
ly toanſwerethemyſo far as by law he is bound : aſſuredly then, 
the (ight of chem aforchand neither hath bin,nor will(I thinke) 
at any time hereafcer be dented vnro any,in ſuch a caſe. 

Some reaſons I haue heard to haue bythe bin vſed, to proue 

it yngodly, Itis thus written in the * Pronerbs; He that anſwereth 
a matter before he heare it it ts fully,and ſhame to him. Much more 
then (lay they)is it foiy, to ſreareto an{were a matter, before a 
man heareirt, Invery decd, it isnot poſſible direQly to anſwere 
any matter, beforea man heare it, and know what itis. Butthe 
meaning of the holy Ghoſt there, is to taxe ſuch; as ypon a pre-= 
rence, or for oltemtation of pregnancie of wit, and quicknes of 
conceiprt, or vypon ſome other raſhnes; will take ypon them to 
vnderſtand a matter and to anſwer to it, before halfe the tale,and 
materiall points of it,be opened vntothem. Whereupon groſle» 
lyofttimes)miltaking the whole marter;ſuch a man is ſhamed, 
and folly is alſo iutly imputed ynto him for it, 
Beſides; this their colleion hereofis out of the rule,that is in 
controuerlie, and praQtife, For there are neuer any ſworn to an- 
ſwer a matter before they hare it. But(indeed) they take an oath 
(aforchand)ro anſwer the matter truely , when they ſhall come 
to their examination : and then they do heare al the matters ob- 
iected, before they neede make anſwere vnto them. 

The grand Engque#ts do take alike, yer a lawful oth; whichis, 
that they ſhal diligently enquire and truly preſent al offenders againſt 
any ſuch point as ſhalbe ginenvnto them incharge,which charge is 
giuen, after their oath is taken, | 
* Thcirnext reaſonis,that fer a mar to take an oth;without a ſure 


perſwaſion 
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perſwaſion that it tendethveo 'g lovify God, and roYariber bus brethven, *Rom.14,verag - 


# ſinne: becanſe whatſoener 1s not of faith\zs ſme. And that this oath 
.# ſuch, for that a man knoweth not what the matter tz , whereof hee 
taketh hu oath," JE OT 
'' Herein, the aſsmption is tobe denied, 8& proſylogiſme or reaſon, 
Which is brought co proouc it:for it is of, and'allo according to 
euery honeſt mans faith,to beleeue himlſelfbound in conſcience, 
ro obey the poſtine laws s of his country ( which require himto 
takeſuch othe) ſothey be not contrary to Gods commandement, 
And albeiteuery particular neither is vſedto bee, nor yet is 
meet,nor (indeed oft times )can be aforchand declared, which is 
requulit to be asked of him,as one queſti6 wil groiv 6f another : 


' neuertheles,the general headrare (i onified & opened vnto him. 


and it is withal declarcd,that he ſhal but anſwere matters of his 
own fath,or knowledge:rchar they touch neither his ife,nor limme, 
& chat(if he think pood)-he may challenge any of thEarthe tune 
of his examinatio,as not being bout by law'to anſwer them,8& 
he ſhal therein(iflaw do not bind him)Jbe allowed to refuſe. For 
the [ndges of ech court are appointed to yeeld vnto euery man 
indifferent /#ſtice, according tolaw, Sothat the exiininate may 
haue as ſure perſwafion hereof by this courſe : asif euery parti- 
cular were read vntothem., - MEE RITES 
Their third reaſon is:that this kinde of oathe i&' infinite; and ther« 
forea ſnare to a mans conſerence, and not like the eath that eAbra- 
bam* game to his ſernant. fk 
Thoughitbe nor like inthispoint,bicauſe that was bur #pro- 
miſe to do one particular matrer; whereas inour cafe, the vath, 
albeir atthe taking of it,to anfwer, it bepramiſſorie;yertheper- 
formance of it is 4fertory,by telling the trueth of marrers, either 
aſt,or preſent : neuertheles ſuch difſimilitude doth not hinder, 
bo that this may be noleſleJawfull, then thar promiſſorie oathe- 
was, which e4braham made Elenzar his ſervant torake. ”  * 
. 'Thereis non emfinitenes init: foritis nor gene#all, either con 
cerhing his owne, or other mens thong hts,words,orworke av very” 
ymruly,& ſlanderouſly is(by ſome)giveo forth; but ithath ſufh- 
cient'certainty,vps the certain reference ynto articles afore ex- 
hibited;whith alto ate thedeclared] to contain particular dithi- 
cing, & laying forth of ſuchz8 72 ONONES: 
e ome 


2 Gen. 24.4 prin- 
cip. vique ad yer» 
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ſome af their pertinent cirehſtancer,of tinve, per fon place,&; maner, 
\ Their fourth & laft obiecti6 is:that ami ou ohtro{weare,” the 
Lord liueth in righteowſnes,in indgemt,e+ intrutk.This indgemet, 
& diſcretion(they ſay)they cannot yſe in ſuch ſwearing, bicauſe 
they kaowe not cuery particular afore-hand, whereunto they 
mult anſwere. Andchisobicction is alſo propounded anti enfor- 
ced by the Treatifoxr, But (ifit be well weighed) icisachildiſh 
fallacte, of the ignorance of the Elenche ; by want of due diſtinQi« 
on of times. Forby reaſon the matters are many; and the r= 
ticles oftentimes long (beſides ſundry other inconuecniences, & 
infinitie ofcrouble,which would els growe vnto the /wapes)1tis 
therefore mcet,thatthe defendant be examined apart ,;at ſome 
leafurable times,and out ofthe corre .. In which reſpeR,though 
the oath be giuen openly in Court, yetthe very examination is 
diſpatched afterward, by the examiner : and then itis acknows 
ledged before a [nudge , as in divers Courts tewporallis viuall, in 
like cafes of Artic/eror Interrogatories. | FOI 00gs PP 
The Iadgemei({poken of there by the Prophet)that ought to be 
y{ed;isnotto be referred only to the yery attion ofthe oth,when 
we take it corporalh-butit is ' bo tally meant of the aduiſed matu- 
rity, 8 cohderatio that we ought to vic; in y depoſitions & letting 
downe of our anſwers.ſothat 5 not kgowing of euery particular, 
when by oth we only promiſe toantwer truly aty time ofour ex- 
4mivuation,doth no way impeach or hinderthe imdgement, which 
;s meete,and required to be yſed,in our anſwering:at what time, 


we maycagſiderfully & deliberately,of euery particular point. 


| Fhat this is atrue &-no.forced ſenſe ofche place, may be alſo 
gathered by the:lalt poing, required there by the propher ynto an 
ath;viz.that we ſweare in trath.for in the very attion of taking the 
oath,that traththere meant, cannot be vſed;but muſt be ſhewed 
by.che vprighc and faithful anſwering , at the time ofthe exami- 
nation;yea though the exammate knowthem allſo well; as that 
he.hadchemwithout booke, becauſe, as he that givech the oth, 
doth but.charge; ſo by therecciving of the oath, a man doth but 
promiſe ro aniwere truly, afterwards, And a promiſe doth neither 
affrme.nor dexy the tructh of a matter : butis tobe madea true. 
youre gdpromiſe,hythe due performance of ic, accordinugasthe 
promilegunnerh,aadit istrucly meant, - nel 2th 

dint} 1] G 
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+ Trmaybe,that one of the Note: gathererrquathrios cutof TH 
dall, was by him fet'dowtie tþ eaforee'al{this pom; hamiely | 
where it thus writeth:Jf'a /n{pe pit a aft0 ah bath that be ſhall * Tinddl in refp, 
anſier to al,rhat he ſhalbe demanded of, he ought torefuſe. 1s it arty 70 
maruel that he which holdeth alintle afore,ghat no'/ndge ought to 
make a man ſweare againſt hu willin an caſe; ſhouldealſo inferte 
thereupon,that fuch a gere#alſoarh,as this he fpeaketh of, which 
nolaw or practiſe (fimply) requireth', neede not be taken? Bur 
what is this to the refuſall of oathe, when it is not generall,bur re- 
Atrained ynto certaine arricles,and points;the heads whereof are 
alſo opened afore ynto him, who is to ſweare? or what ferueth 
it, co iuſtifie a refufal;for that the defendant may not firſt peruſe 
euery /nterrogatorie particularly,befote he will reloluc whether 
he wil take the oath, or refuſe it? | 
The Treateſor allo alledgeth (tothis point eſpecially as I ga« 
ther)a ſaying of /oh. Lambert Martyrinhis? anſwer ynto the 41, | FoxP23556 
article miniſtred voto him : The faule which (in this behalfe) he © * 
| findethyis; for that a mans chargedby vertne of the contexts of the 
| Eumangely,to make true relation of all that they ſhal demand of him:he 
| mot knowing what theywill demand, neither whether it be lawful, for 
to ſhew them the trueth of their demands or no * for ſuch things there 
be that are not lawful tobe ſhewed. This he exemplifieththus': as if 
(faith he) [were accuſed of fornication , and noxe conld be found itt 
me; if then they ſhould require me to ſweare to bewray any other, thas 
Kane knowen to offend mthat vice; I ſuppoſe it were expedient &c, 
not to follow theirwill ce, Realſo further finderh fault with ſuch 
Judges for that ſometimes not knowing by any duc proofe that ſuch as 
hae todo afare them; ar} culpable;yer will enforce them by an oth,to 
| deteflihemſeluts,in ovening before themtheir hearts; 
| For anſwer herefitotFuſtthere is none that defendethany ſuch 
| generdlexaQtingg ofan oth,ts anſwer wharſoeuer ſhal be demi- 
| ded;Beſids,whatis here avy way foundingtothe condenation of 
| miniſtring awoth for anſweringtoparticihar [xterrogatoriezitou- 
|  chingcertain kriowEpoints,opened before mito y pariy?Seconds 
| Iyghe iudgemient of Laberthat a minis nor boſid(indiftintlyY 
to bewray wholoeuer hee ktiowerh ro/hane offended, is alfo al- 
| Iowable,Fora man biing fo'pencrally agked;is not betid(by any” 
law thatl know) cothkeoth,to bewriy wharfoerrereKknowes, 
ol bY Kale MEYN Fi 2 touching 
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.kouchingalgther mens faulcs; ſo they be meerely (ecret,notma- 
Hifalted. at alabroad, nor, bringing any. ſcand«/ orapparant dan» 
\.ger,cither tothe churchorcommon wenle, or vnta the ſoules of a 


| © © qukitugde,& whercofhe may & oughc(in charitie)preſume;thar 


the offendors be repentane, Thirdly, Ltakethis iudgemetalloto 
-beivery:ſaund both in divinity and law ; that a man may not be 
vsged in anyhumane court, to.diſcloſe whathee thinketh in hig 
heart:ynlesby word or deed, it be come ynto ſome overt Ate, 
For if it comeo far,there may bethen ftindrie occalions, why a 
-man ſhould be examined, what he thinketh or belecueth.Asifa 
man wilalledge idiczally ſomeching,& deſire it co be adinitted 
Which ought fo to begin cale he propound it $9»a fide,8& not ca» 
Jumoiquſly : the [x4ge may hete vrge bin, to.declare by his oth; 
whether he beleeueth the ſaid matrerto be true,& that he thin= 
keth it may be prooued, Likewiſe, he that ſhall be derected to 
haue ſpoken like an Atheiſt; or an Heretike againſt God, may be 
© examined ypon his oath touching his belcefe, neicheris the be= 
wraying of bimſclfe herein,cap:rallynto him, voles be ſhallwil- 
fully perfiſtin his error, and blaſphemy. and therefore I'thinke; 
that by the lawes and policie of this realme , 1tis otherwiſe ina 
perſon, which hath once abinred, & is againe relapſed.& that he 
o1ght not:to be examined by oath, touching hisherefies by him 
vttered ahd holden, becauſc ithe becanyinced to haue relapſed; 
he ought(bylawe) to be burned,notwith(tanding he lhallthen 
againe pretend reuecation- of his errorand- hearty repentauce. 
Our of this anſwere of Lambertsvnto thatarticle ; I obſerue, 
that the:7Txegrti/onr (in my[copicatlealt, hath ( omewhat chan 
gedibele wards, vie. and none conld be found inme, if then they. 
ſhouldrequire me,&6, tor infteede of if then, bee hath putithele, 
viz. or if: becauſe he would not haue them ſound any way , as 
if Larbert ratant z that a man might bee [worne touching the 
erima of farnicasion imputed to him(clfe ;, albeit.hee were not. 
boundtobewray allothsrowhame,be.knewerg baye offended! 
that wayi:Beſidtaby Lamberrs (ard aulyerit appeareth,thathe, 
thonght, Mapr/traresmightcauſeſubiects roſweare(though as! 
gainſt their wils)& chat they are boygd co obey; them. therein 2, 
whick-he exejnplifieth.bg.chat which Slopes might haue done ! 
with therwbr wames; which.edntended: aþour the childe; if 
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.othetwiſc-he coulg nor haue found out the tructh thereof. And 
he concludeth/his an{were to that article thus:yia,, that he thin- 


hethit lawful at the commandement of- a. Inage to tgke an eath ro. 


ſay the trueth : ſpecrally if the Tudge require it duel , and in lawful 
wſe.,whereby we ſee Tyndals ivudgement by Lambert tobe con- 
trolled, where he writeth abſolutely; that 0 [nudge ought to make 
a man ſweare againſt.by wili, Laſtly, Lambert there concludeth, 
that a [udge,m1ay cauſe 4 man to make an oath in any ather caſe con- 
nenient , and that alſo for purgation of tnfamie , when any infamie ts 
lawfully laide againſt a man. Sothat the Treatiſour himſclfe, who 
condemneth all ſuch oathes of clearing,as purgations poyſonfull, 


| forthat they may induce perinriezis by thisdhis owne allegation, 
| (whichhe may notrefuſe)well confuted. .. TRL: 
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.. The Notegatherer auouchcth allo three examples , where 
men were proceeded with, for matter of pretended hereſie; and 
et had a copy ofthe Articles deliuered vnto them, But he tel- 
eth not, whether they wete afore that , or afterwarde ſworne, 
But howlocuer ſome werethen thought goad;robe proceeded 
with;yet cannotthis prooue, that it was bolden to be volawfull, 


| to doc otherwiſe.ForThauealſo knowen the like fauour vied, 
| vato ſundry pretending ſcruple in this point:who(an very deed) 


| lictle deſeruedit : for they were neuer the neerer afterward, to 
: makeoathtoanſwere them. | | 


The equirie of this proceeding, yea farre aboue the lawfull 


practiſe of comrtronthe other ſide the ſea,in their proceeding a- 
7 gainſt crimes(cuen caprrall)by the courle of the Cim/lawes may 


appeare; by comparing of them in ſome points together. | 
They haye there;two Proceſles in molt crimirallmatters: the 


| firſtis calledproceſſus informatiuns, which conteineth al the /nd#- 


| £ia,orthe Enideces, preſumprions,& ſayings ofthoſe, which can 


; 


» 


teſtifie againſt the partie exquized of. Thele' be taken aforchand 
for the private inſtruQtion of the-[uage,euen mn the ab{cnceof the 


| partie,& (erue forto groundhisExgmrrie. The other,is y very:Prow — _...., 
' Coſſe criminall or panitine, whereuntothe pertic conuented)is to;* Conral.fol, 


| anſwere: and reſembleth much our [naitements at the commen; 


lawe. which mditing jn France,they call maling amans Proceſſe. 


' . Nowe,it is by.*a general cufiome obſerued{where the Ciucl 


laweinthat behalfs hath place)chatthe ſuppoſeddelinquenr ig Marzmoin Spe- 
| Ff 3 interrogated  * _ 


255.& Foller.in 
Praft.crin. fol, 
165.nu.g.& Io. 
doc.in PraR fol, 
24.nu 18. 


ad 


'& 


ws Wi Apologhtof Rrtane Clif; 
interrogated and examined;and the witmeſſe: alſo (after produttion 
in his prefence)are againevpon their oaths repeated, in the pro. 
cefle pwnitrue:before the partie may haue a copy ofthe enid:nces 

and'preſumptions, that were taken againſt himzvpon the pro- 
ceſſe tiformarine.” And it is teſtified ; that the [nudge ſhould doe 


» In-oc.in e. bo- &11[;ifhe ſhou!d otherwiſe obſerue it. For * chat which hath recei. 


nz.cl.r nu.s, 


eleR. Baldus in], 


edita.in re;ctit. 
Patzu.nu 30.C, 
de edendo.& m 
Lea quidem.nu. 
42.c.de Accufar, 
& al j plurimi, 

» Clarus lib. 5, 
$ ka q.49. 


xedinterpretation, & approbatron ef equitieby continual praQiiſe, 
& long cullome;ought not by any ſingular perfon,to be chiped. 
The reaſon of chis courſe by them holden is weightie : For 
> otherwiſe by the publication and copies of the Proceſſe Infor. 
matine given yp vnto them:;the ſuppoled delinquents(being in- 
ſtructed thereby, what Exiderce is to be vſed and giuen a oainſt 
them )might,and by likelihood, would(fortheir owne ſafegard) 
practite with the witneſſes; and either withdrawe them cleane 
away,or els ſuborne,and cormptthem. XL; nf 
This Proceſſe informatine;| meane the particular points of the 
evidence and preſumptions(yea and ſometimes alſo the witneſſes 
hames,that can teſtifie,8 may be vſcd) in the court of Commuſſis 
o0n,and in ordinarie courts eccleſiaſticallare inſertedinto,andcon- 
reinedin the Articles obieRted, Nowe affooneasthe conuented 
partie hath anſwered the Articles;in this Realme (of courſe) he 
is,if he-wilzo-hauea copy deliuered;both of them,and of his an- 
ſwersmade vnto them before any witneſſes be called,or yſed:al- 
beit(indeede) great inconuenience of ſmbornation(for aucyding 
puniſhment) might chereby happen, and be occaſioned. Solitle 
cauſe haue theſe men to complaine , of any rigorous or ſtrict 
couſe-vſcedrowards them : as by the example of the general 
c#fl ome of the world abroad , might be folawed. Neither haue 
they any cauſe tocomplaine hereof, as ofa thing vz#f#a/l: for 
not hauing (other then a generall knowledge)ofthe matters a= 
gainſt chem, before they doe ſweate. Fn 
If that 3Ca;mbe obieRted;viz.exponrenda ſznt ei illa capitulads 
quibus furrit inquirenda vt facultatem habeat ſeipſum defend:nde:l. 
anſwer;that in eceleſiaſtical courts ofthis realme,this is obſerued, 
cuen before the oath is tendered:8& after the partic hath anſwe- 
red,he hath a copynot only ofthe heads of the matters obieKed; 
Burofcuery particularalſo, Howbeir this Caxon diſtinguiſhech 
Rotat what time theſe are to be opened ynto him ; o1 m_ 
- -) | | en 
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{7 "then when hecisto vic his defexce: which(conimonly):is after 
| the witneſles be publiſhed: wheh as he chalengeth andexcepreth = 
1 againſt their ſay-zgs or perſons, .. PRESS 


But ifthe Crxill law be alſo vrged(to this point) which*requi- 


he may haue opportunitie to anſwere,, and to auoyde ſuch pre- 


ſmrptions,before he ſuſteine ſo irreuocable a dammage : which 


rcalon hath no place inthat matter, which we nowe handle. 
Befides,this rule hath many limitations,or excepted caſes:For 


ficſtit* is otherwiſe, when the partic enquired of, or accuſed,was * Campeg, in 8d. 
| aforethat time of cuil fame. Secondly,when acopy ofthem,is not 5, 
| defired by the defendant. Thirdly , when hee purpoſeth no de. 
1 fence, but onely would labour to prooue the Indiciato be falle, 
\ Fourthly, when the proceeding is by Enquerie,accord.ng to the 
1 fourme of ſome ſtature, Fifthly, where there may be probable 
1 fare,thatthe witneſſes ſhal thereby be hurt,or preiudiced.Sixte. 


ly,whe the crime is notorious, Seuenthly,when the proceeding is 
of meere office,Eightly,when the defendant varieth & faultrethin. 


7 his anſwers. Laſtly,wh& he aforerefuled to anſwer to f [nterro- 


40ries. By all which we ſee, both. y the ſaid rule is tobe vnder« 


7 ſipudofdclinering copies,after publication of witneſſes, & nor be= 
7 forethedefendars firſt examination:8 allo, y ſuch diſobediet per- 
7 ſons, asrefuſeroanſwer y /nterrogatories as they ought (though 
7 thcy were notprocecded with of Office)yer are by law debarred, 

fromhauing copicsof any necefſitie, otherwile then of curtehie, 
! -. Andiftheoath to be taken were ſo generallas they pretend, 
2 Whereas it is(indecd by way of reference) very particular, & cer- 
1 tame:yerthey might finde examples for approuing of the equitie 


of oaths more general then this;both in the lawes of the Realme, 
& inthe word of God: wherof al the particularities ncither atthe 
taking ofit were, nor could be indged of, afore ghe oath taken, 
Fir{t,at the comprlaw,is nct the oath of /nrors inthe grand En 
gueſt at al Seſſions,8& aſſiſes;toenqurre,& preſent al within that ſire, 


| that beculpable of breach ofany the /awes & ſtates whichihey 


ſhall haue in charge(afterward to be-giuens) asJarge,yea.and a 


| moregen:raoath, then to ſweare to anſwer halfe a dozen, org 
| doz&articler,or mterragatortes remaining afore incourt, preferred? . 


| t L,vnitts. 5 co. 
4 X . , a p : : : WW, : . f de 
eth copies #udiciormm of the inditements,or euidences ao. be giue --y Rionibus: 
to defendants: Ianſwer, thatitis but before he is rortared; that £:3:S:fiad diem 


f.de ic mulitan, 


2; Vin fpobyieafterraine Chaps}, 
1$armedeExona. By ſtatite-ivis appointed thar* Enquirorr againſt Coronerr ſhall | 
Cs Pe rake allthe Bailifes foeare;that they ſhal well, and farthfully dy that, | 
which they ſaall hane in charge by the king and his Counſetl, andſbal 
conceale nothing of tt. 
> 12,Ric.2,ca7. Juſtices of Peace(by an old*ſtatute of Richardthe ſecond)are 
to be ſmorne ,anely,and without fanour, to keepe; and put 1m executs. 
0n,all the ſtatmtes and ordinances, touching their Office. 
The like oath,and ſomewhat more gezerallis appointed ynto 
2 27.R8,c25- them by alater ſtatute, ro be taken; viz. that they ſhall keepe al 
ſtatutes made,and to be made, b 
The oath eftabliſhed to be taken by great Officers of the State 
. andof [»ſtice (ypon another occaſion afore alleaged) is alto of 
4 15.Ed.3-ca,z- preater generalitte. For it is+ enacted,that great Officers about the 
' kmyg, and in his courts of Initice, ſhall from time to time forwarde be 
ſworne(when they ſhalbe put in office to keepe,and mainteine thepri- 
niledges,and franchiſes of holy Church , and the points of the-great 
Charter, and the Charter of the Foreſt, and all other ſtatutes, with- 
out breaking any point. FIN 
The oath appointed by the nowe repealed ſtatute againſt he. 
reſie was very generall: and yet thar point, thought agreeable 
ynough,toequnie. for this was not any ground ofthe repealing 
of it.By it was determined that the 5Chancelor,Treaſourer, [uſti- 
ces of the one Bench, and of the other, [uſtices of Peace, Maiors and 
Bailifes of cities & townes,& al other Officers haning gouernance of 
people, ſhould make an oath;to put their whole power and diligence to 
deftroyall maner of hereſies,and errors,chc. and to-aſſiſt the Qrdi= 
waries, and their Commiſſaries : and them fanour and mainttine, 
when they ſhalbe required. | | 
The circumſtance of time(inthat the oath is tendered before 
the defendant hath particularly peruſed the Articles,or [nterro- 
gatories)is ſufficiently wltified by the like general practiſe inthe: 
Starre=chamber; and Chancerte; and in exammations criminall 
made by other [ndgesand CAagiſtrares. Inall which, the oath 
(asIam credibly informed)is taken, before the examinares haue 
any copy , ormay peruſe the /zterrogatories , where written [- 
gerrdpatorics be vied: and where they are not written, there is n» 


$ 2.H.ca7, 


poſſibilitie of knowing all(particutarly)ihat ſhalbe demaunded; 
mfoimuch as one queſtion(neceilanly)riſech vpon the anſweres, 
| that 


' Part.z, proceedings inConrts Etcleſraſticall, wag 
that. ſhall bee made to. the former. +, 1 
. Ireade a report of the Canon lawe,. where in 4% * aftion of,' 15,8,4.2. 
debt brought againſt the hu;band, and his wife for the wines debt be- 
fore the conerture; the weman without the husband could nat be ſuf- 
fercd to wage her lawe, Andis not this oath of the husbands part 
(though lawfull) as farre from that aſwed perſwaſion of the 
very trueth thereof; and is there not as great-want of the huſ- 
bands certaine indgement herein, as when an: oath is taken to 
anſwexe articles (in themſelues finite, and certaine) though par= 
ticularly not peruſed by him afore? For nothing tothe contrary. 
can be heere ( Ithinke) alledged; ſauing that it may bee, the 
husband himſelfe had, afore the wager of /awe, payde the faid 
debt of hu wife. | 
| Thereisa * Ratute ( ſaich the Notegatherer) which requireth * >H.s-ca.9. 
a copie of the Libell ( put vp in a court Eccleſiaſtical )to be deli- 
uercd tothe defendant: and thereupon is there a writte framed, 
and put in the Regiſter , pro copia libelli deliberanda. It is yery 
true which by him is alledged, thereaſon was, for thatthe de- 
fendants coulde not then procure prohib:tions from temporal 
conrtes without their viewe of the Libell:which(in that reſpeR) 
was ſometime by Iudges Eccleſiaſticalldenied; and the lawe (as 
it ſeemeth) was at that time ſo taken, but if the lawe were not 
onely ſo taken, but ſopraQiiſed ill ; for my part, Iſhould holdir 
more agreeable toreaſon, and that it would preuent many long 
* delayes, and other great inconueniences, Neuertheleſſe, when 
”. one thing ſeemeth ( cautelouſly ) ro bee in demaund. by the. 
| Libell, andanother thing ( in trueth ) not incident toan Eccles 
* faiticall court, is vnder hand ſhot at :then,and in ſuch cafe only, 
ypon apparant probabilities thereof ſhewed yoto the temporall 
Indges; it cannot be thought inconuenient for them to graunta 
Prohibition, yeathough the Libel! be not viewed afore by them, 
nor c6teine expreſly any matter, belonging to a temporal court. 
- Burſecing the Ratute ſpeaketh bur of a Lihe/l; it- cannot. be; 
extended to all articles or [nterragatories whatfocuecr,miniltred 
in a Crimtmallcauſe : eſpecially,where thereis riolikelyhoog,or 
colour, but that the cauſe 15 meerely Eccle/iafticall; or where it 
is handled by vertue of Commiſſion vnder the great Scale of Eng- 
land, orounded vpon theſtatute, For if her CHMaieſties Supreme. 
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226 ' CHn Apolozie of certaine Chap.rs; 
Royall aufloritic and power Eccleſiaſtical granted by c6miſſion 
toothers, be as highly veſted in her crowne as ts her Temporalls 
then will ic bee probably gathered, both of them being in their 
ſeucrall kindes ſupreme,and the exerciſe of them comitted ouer 
to others, vnder the great ſeale; that the one of them is not to be 
abridged ,reſtrained,or controlled by the other. 


' Gena. W.23, In * Scriptare,by the oath that Abimelech miniſtred to eAbra- 


ham. and which he tooke,appeareth; that thereby Abraham, was 
ro deale wellwith him, (oras the Hebrew word is, 9t todeale fal, 

or lye ) unto him nor vnto his children : and that he ſhould deale well 
bath with him, and the whole Countrey, according to the mercie and 
hindneſſe ( there ) ſhewed wnto him. which poynts be of greater 
largeneſle, and genera/itie; then that all the particulars ( falling 


ynder that oath)can poſſibly be fore-thought or calledro mind, 
atthe very taking of it, 


» Gen.25,V.zz, By [acobs* requiring an oath of Eſan,for confirmation of the 


ſale of his birthright ( athing of greater generahtie, yea & conſe- 

quence alſo,then Eſas could,or did then conſider )may be gathe« 
red; that anoath may be miniſtred, though euery particular in- 
cluded therein, be not ſpecialy rehearſed: forthis oath was ap- 
proued,and ſtood ratified, 


The like generall league, and couenant, that was betwixt 


8 Gen-46,y-39, eAbimelech and eAbraham; was alſo * made, & ſworne,betywixr 


Iſaac,and the ſaid eAbimelech. 

Andalbeirit be not directly ſet downe, that the king exacted 
an oath of the Prophet Jeremy; yer we * find a promiſe of the ſaid 
Prophets then made(afterthe kings charge was laid vpon him) of 
- anſwering truely,what he ſhould aske him: yea without expreſ- 

ſing avy particular matters afore-hand,what y king would aske, 

et may we not therefore chargethe Prophet to A done this 
without fazth,or foolſoly; vnaduiſedly,or without [ndgement. 

Anditis ſure, thata godly man ought to haue no leſle regard 
coperforme what he lt” La & to deale truely ( when by his 
Soneraigne Prince hes in like fort charged) thenif hee wereto 
anſwere it,ypon his Corpora/oath. Sothat we may conclude,that 
it1s notv»lawfal,or vngodly,to take an oath:that we wil performe 
ſome ſuch matter,whereofeuery particular is not afore-hand, or 
atthe very time remembred vnto vs; or then can bee called to 
minde or knowne by vs,in aifint and fteciall maner. 


CHAP. 


Part.z. proceeaings #9 Catirts Feelefiaſticall, rwaag 
That after the partie hath anſwered vpon his oath,it is neither unuſa- 
all, unlawful or vngodly; to ſeeke to connince him, by witneſſes, or 
other triall; if he be ſuppoſed, not to bane delinered a plaine & full 
rrueth : and ſomewhat alſo in approbation of Canonicall purga» 
| tions»ith anſrere to the Treatſours obiettions againſt them. 


Heir next exception ( ſet out afore in this order 
{ to be ſpoken of, ) which this ſorte of men doe 
9 make yntothe maner of proceeding Ecclefiaſti- 
9 call, (being of athing enſuing atter the oath 
and examination) is; for that Indges Ecclefiaſti- 
call doe not alwayes reſt in that which is affirmed 


or denied , wp the parties oath: but doe oft times proceede to a 


frther enquirie, by examination of witneſſes,vpon the poynts denied 
by the partre. duos ET 
A man mightiutly maruell, what ſhould mooue them thus 
rorequire all other men tothinke ſo well of rheirfingle oathes, 
(and eſpecially in their owne cauſe)as if they had ſome indigni- 


| ticofferedyntothem , onely becauſe their owne ſingle oathes 
| arenotpeifitly belecued ; but that proofes ( by witneſſes ) are 


aftermadeto conuince them, of thar, which is denied by them, 
Burt for this 'they bring alſo ſome pretence ( as for the reſt of 
their opinions ) our of the Scriprares, It is faid in the Epiſtle to 


the Hebrewes : that an oath for confirmations amongit men, 41 : ve 6.9.6. © 


' endeof all ſtrife, Whereupon they gather, that wharloeuerthey 


| 


ſhall deliver vpon their oathes,irought to be finall & perempto< 


rie,to conclude the cauſe of neceffitie,withoutany more adoe.* © ' 


The vſe of the oath, which is in thart' place fpoken 'of 


is(eſpecially and moſt properly) appliable, rotwo kindes of : 


eathes, The firſt is an oath Promiſorie, when-( for mote afſu- 
rance of the promiſe to bee kept) the parties agree, that it 
ſhall bee taken, which thing is argued by the circumſtance'of 
the place, as being brought to prooue the certaintie of the Pro- 
miſſorie oath, which God made vnto eAbraham : and alſo by 
the word of Confirmation there vied, Secondly, thisplace hath 


vſe very propetly alto, in an eath Decrſorie : when * as cither « Azo.in Sum: 
the one or the other of the parties is contented, to put the T2 dertbus ae: 


matter that is in variance , vpon his aduerſarics -owne' oaths 
Gg 2 which 
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287 CAR ' Mpologie of certamme  Chap.r8, 
which if he thereupon ſhall cake,itniaketh an end of the whole 
ſaire 4nd rife, For inthis caſe, he that ſo offered ir,ſhall not bee 
rmittedrovic any contrarie proofes afterwards : becauſe: hee 
made choiſero haue the whole cauſe in variance berwixt them, 
compoſedinthatſorte, | 
\Ttmay4allo trucly be anſwered to that-place, that anoath-in- 
definitely taken; is ( indeede) a meanes prouided, and tending 
to make ende of all ſtrifes amongſt men : but not that in cuc 
cauſe and matter wharſocuer,one mans ſingle oath ſhould ther- 
fore be ſufficient, becauſe many abſurdities would follow of ſuch 
an interpretation.as namely,that a mans oath in his owne cauſe, 
ſhould be as good andfarcible; as any other two mens oathes 
touching the lame matter. But the law ſaich: df?um vnite diftum 
»allins. One ſingnlar depoſition, though of a witneſle ( who is nor 
intereſſed in the cauſe, and therefore the more indifferent ) is 
nottobe taken-for a full proofe. Then howe much lefle ſhould 
the parties oath ( whom.the lawe preſumes to be partiallix-hi 
owne cauſe) beadmittedfor a concludentproofe,; eſpecially tg 
his owne clearing or benefite? 
- Befides,if ſuch their interpretation of that place ſhould befol- 
lowed;then, were this place c6trary,to ſundry other places in the 
t Num.35-v.39. Scripture; which # b/aſphemie to imagine, For * ove witneſſe ſhall 
not teſlific againſt a perſon to cauſe him to die but witneſſes,thertore 
| moe then one. And by conſequence,a mans owne witnefle (in 
» Deut.17.y.6. his owne behalfe) is not ſufficient. «At the * month of two or 
three witneſſes, ſhall he that i; worthy of death, die: but at the momh 
3Deut.19, V-15- of one ;witheſſe ; tg ſpall no die... Againe'; 3 One witneſſe ſhall not 
tiſe againſt @ man for any treſpaſſe, or for. any ſare,or for any fault 
that he offendeth in: but at the mouth of two witneſſes,or at the month 
4 Mat.18.v.16, of three witneſſes ſhal every word be eftabliſhed. * Like-wiſe inthe 
Goſpell: by the mouth of two or three witneſſes,enery word may be con- 
$ Iohn8.v.17, formed, Fluxthermore, it ;5.5 written ( ſaich'Chriſt ) in your lawghat 
62.Cor.13.v.r. the teftimonie of two men z5 true, © Moreouer, S.Pawl ſaith : in the 
7 Heb.ro.v.28. month of twoor three witneſſes ſhall enery word ſtand, And? againe: 
he that deſprſeth Moyſes law dieth without mercy, under two or three 
$ r,Tim-5. Y-15- witneſſes. And to * Trmorhie in like mancr : recerne none accuſation 
. againſt an Elder or Miniſter but under two or three witneſſes, Much 
© 'leflethen(of any neceſhitie) ſhall a mans owne teftimgme of 
It", 43 himſelfe, 


ou Lame 
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Part.3.' proceedings Courts Ecelefraſticall, 229+ 
himſclfe; and for his owne benefite or clearing, be'receiued for 
an vndoubted trueth. The'blinde Phariſees could ſee ſo much; 
thatit wasablurd, for any finfull man to arrogate ſo muchto 
himſelfe, that his owne witnefle touching himſelfs ſhould ſuf- 
fice, Therefore they ſay * to Chriſt, whom they tooketo be but « 10a, 8.4. 5 
man onely ; thou beare/t record of thy ſelfe, thy record u not true, 5 
And Chriſt himlelfe ſignifteth the like, for he ſaith :* 7f 7 ſhomlde + 1oan.5,y,31, 
beare witneſſe of my ſelfe, my witneſſe were not true. meaning, that | mY 
where there is no further teſtimonte for a man, then his owne: 
there is noſufficieat cauſe , that other men ſhoulde holde his 
ſpeech for true, orreſt in ir,as certeine, 

And therefore we ſ:e;thatalbeit the woman, whom her huſ- 
band hath in /c/onfe,is put 3 vnto a moſt ſtrit oath (with an #m1- 3 Num,g-v.22, 
precation and curſe) thatſhe t5 not defiled: yet is there (by the law 4928: 
of God) appointed a further triall,and ſhe # alſo to drinke the cur- 
ſed water, which (by Gods ſecret operation giuing might vnto 
it) was of force,both to revicale,and to puniſh her periurie(ifſhe 
were fotſworne) by making het (molt lothſomely) to rotte a- 
boue the ground,being yet aliue, | 

Offurther inquirie andthe equitie of ir, after the oath taken, | 
and deniall or qualifying ofthe matter by the partie : we haue . 
alſo ſundrycxamplesin Pet Cimil law of the Romanes. + 1.13. C.dere- 
' If anoathbetaken by any man tonching a legacie left unto him (<a mg wy 
by a Teſtament, or of the truth of any other inſtrument ; this oath ts 
n0t ſo to be reſted in: but that allmay be againe renoked vpon preofs, 
mae agamftthat oathe ; leaſt the lawes ſhoulde ſeeme to perm:t a 


| man toreape benefite by his owne wicked perinrie, 


 So5if the [nudge (and not the partie) doe tender and defer an oath 5 1, admonendi, 
to the other partie, if by ſome publike inſtrument, (viz. matter of re- 3 r.f,de iurctur, 
cord) or any like ſufficient matter, proofe may afterwards be made,of 
the falſhod of ſuch oath : it ſhall be rencked, and all that dependeth 
©Þ2 it, Thercaſonhereof® is aſſigned, for that che parties owne * Duarenusz, | 
othe is but akindeof doubtfullpraofe. 7 

- Furthermoze,” if either of the parties ſning, doe take oath that he 7 Auth. novo = 
hath neither ginen; nor promiſed any thing tothe Indge; yet ifwithin ;,q. <vntas. 
ten moneths ( after the ſentence ginen) it ſhall be prooned,that herein ar pro? No- | 
he hath ſworne falſly : both the giger andth: taker, ſhal hane all their os on + 
goods and lanas confiſc ated, andſe alÞe baviſbed, v0 8 that A re telibes 

BT | | | Gg 3 _ alſo, randi.num, 1. 
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An Aboloot?t 


« | 


| 43 Apologie of certame Chap.1s, 

alſo, after an oath istaken ofthe trueth ofan ſoventarie : and(in 

reſpe& of the proofe)is dayly praQtiſed, For any ofthe Creditors 

or Legataries, may take ypon them to proue, that ſomething is 

left out of the /nwentarie. Which if they doe, the heire or execa.. 
tor ſhall forfeite double as much by that lawe,where(in this be. 
halfe )it hath his place, and vſe, 

Yetthat which in the two former examples is ſaide of puni- 
 Alex.in Apo» ſhingz is* ſpecial yntothoſe two caſes,& to ſuch like;as the law 
f1.ad Barto!:  doeth(ſpecially)ſo determine of. For Sear ai the rule is, 
de bonis corum, that if it happen, ( and ſo fall out vpon proofes aft 
= the defendant hath depoſedfalſiy in his perſonall anſweres (the 
cauſe being movued by way of /itigious inriſdiftion ) thereupon 
 Baſſiws.tir,de he is not to be puniſhed as a perſorf*periured;but is left ynto the 
Perturis,uue3* yengeance of God, tofall ypon him for it, And ſois it vſually 

vradliſed in Courtes ofthat nature, 

- According vnto which lawes of enquiring by witneſles,after 
3... the defendants oathe taken;wealſo*finde the cuſtomer and ordi. 
"Y be. For if a man cleare himſelfe (there) by his oath, of any crime im- 
putedwnto bim; yet may any man take vpon him to accule, ard to 
prone it afterwards againſt him. Inwhich caſe (by thoſe Ord&nzn« 
ces) if the partie defendant happen to be conmled, then ſhall bebee 
puriſhed,not only for the principal crime; but for his perinrie alſo that 
he hath commuted, in denying it. This their municipall lawe, is a- 
oreeable tothe Crail and Canon lawes , there practiſed, For (as 
hath bin touched afore,by other occafion)a purgation ſhall not 
ſo finally cleare a man; but that if good proofes may bee ( after) 
made of the truth of the very crime it felte,he ſhall & puniſhed; 
both for that fate, & for periurie alſo: & therefore an oath of 
the partie, yea,though his copurgatours do ioyne with him(vps 
 theircredulities}is not final,nor can debarre further procedings, 
5 Tome Thad occaſion afore, toalledgeout of the*Ordonnances or (ia- 
nancespar Hen- tutes of France(touching a corporaloathto be taken)concerning 
07*4%5-1155* the number, weight,meaſurc,and place(intended)for ynlading 

ofmarchandiſes,to be ſhipped out thence: & thatthere was no 
decceitefull or forbidden wares amongſt them, Yet (this oathe 
notwithſtanding ) it is there further prouided, that ifvpor inguie 
ſitron tobe made, an thing ſhal be found contrary to the declaration 
made by the partie pon his oathe; he ſhall loſe his marchanaiſe , he is 


grienonſly 


crward) that 


parione. $. vnd 27arces ofthe great Court of the [mperiall Chamber in Germany to © 


- 
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grienouſly to be fined, andbeſides ſhall be paniſted as a forger , called ll 


Falſarimz, in the Cinill lawes, i 
By the lawes of this Rea/me,ſuch further triall is vſually pra- \ 
Ciſed; and proofes are very often made to the contraric of that, Wl 
which the defendant hath delivered in, ypon his oathe. In the 
Court of Charcerie , ifplaintifes ſhould alwayes reſt , and might 
proceede to no further proofes, after the defendant hath anſwee 
red ypon his oathe: they ſhoulde ( for the moſt parte ) haue ve- | 
ry colde ſuites, and [mall reliefe or remedie could bee giuen, by 
that high {ourt, The like is to be thought ofche Courtes before 
the Q neenes Connſels eſtabliſhedin Wales,and inthe Northparts, 
and ofthe Court of Requeſts. 
In that moſt honourable Court of the Srarre Chamber, the 
defendants doe not onely anſwere the Bils preferred (by vertue 
of their oathes,) but alſo ynro ſundry [nterrogatories, ſeruing to 
the like purpoſe, Andyet after all this,it is thought neceſlaric to 
vic further proofesalſoby witneſſes; and not to bon conuenient, 
to reſt caely vpon the honeſtie and conſcience , ofthe ſuppoſed 
delinquent, 
Belides this praiſe and long continued cuſtome ( que eff op- 
timus legum Interpres) there be alſo ſtatutes inthe very point, 
By the Rature of * Barkrapts in K., Henry the 8.time,authoritic * 34-H8.a,4 
is giuCto certaine there named, to callan4 examine ſuch as are ſhe 
ſpefiedto conceale ſuch offenders goods;and to examine them by their 
oathes, and by other wayes (as in diſcretion they ſhall thmke meecte) 
vpon the ſpecialtie, certeintie true declaration, knowledge of ſuch 
offenders goods or debt; owing to him : and if he ſhewe not the whole 
tru:th ( to bee after prooucd by witneſles, &c.) then hee forfei- | 
reth double the goods concealed. * Andthe very like clauſe in that * *3-Hix,cappe 
matter of Bankrwprs,is eſtabliſhed by a ſtatute, made in her Ja- 
#eſties rire, 
Atthe Common lawe, the Indges doe not alwayes reſt in an 
oath of a partie; bur doe ſometimes enquire further ofthe truerth 
of it ; and doe puniſh him allo for taking a falſe oath, if he be 
thereof conuited,3Orne was bronght into the Court as apledge,and * P-5H6tol, 
did ſweare he might difend fortie ſpillings land by yeere : yet the 
Conrt refted not in this oxth, but examined the matter more ſtrau- 


ly; upon occaſion that one then preſent & dwelling in the ſame place, 


* Videcap.9, 


232 © Am Apologlcof certaine Chap. 16. 
did affirme that the other might diſpend nothing and it being founde 


that he could diſpend but twentie ſhillings by yeere , he was commutea: 


to the Fleete , till he had paid bus fine, Sothat ( both by diuine and 
humane lawes) we ſee neither reaſon, equitie, nor praRtiſe; for 
Indges (ncceflarily) to reſt in a mans anſwere made vpon his oath; 
without proceeding to the taking ofany further proofes, where. 
by, the lawfulneſſe of thatoath ( which Itermed partly of Pur- 
gation and partly of Enquirre) 1s more particulatly alſo approued, 

But the Treatiſour condemneth all Canonical purgations, as 
contrarie ynto equitie : and therefore termeth them deadly par.. 
gations, not healthful but hurtfull, and poyſoning purgations, dange- 
ronſly ginen for preſeruatines, Which if it were true, would take 
away not onely our reaſontaken from proofes which may bee 
made,cuen after the parties Canonical purgation;but allo the oath 
which termed partly of pargation, and partly of Enquirie, 

What his reaſons to that purpoſe be,it will not therefore bee 
amiſle,briefly to co{ider: & to adde alſo fome-whar, for clearing 
of lawes and courtes Eccle/iaſticall from yniuſtice herein; and for 
the defence of the yſe of purgations,by the parties owneothe, &c, 
- Theconclulion which(in this behaltc) he taketh yponhimto 
proue - is,that proceeding ex officts,to forced purgations t hard,and 
wninſt dealing towards men; and'a great abuſe of th: name and ma- 
ieſtie of Almghtie God , cloked and ſhadowed nenertheleſſe , under 
glorious and painted ploſſes, &c, 

But he miſtaketh the matter greatly,tothinke that thoſe mat- 
ters which (in the aforeſaid dafors ſchedule)he challengeth for 
no better then painted gloſſes, beautifull ſhewes , and fained preten- 
ſes, were by them {et downe, foriuttifying of pargations: for they 
were(in deed)principally by chem mentioned,rto ſhewe the ne- 
ceſſitie of Enquiring by oath, and of puniſhing offenders, If 1 

thought, thatin his ſetting forth of the ſtare of this queſtion,he 
fixed any force inthat point for that the-proceeding 1s ex officto: 
I woulde then remitte the Reader yaro that , which hath bene 
ſpoken thereof, in the ſecond parte, | 

For proofe of Ininſtice thereby offered vnto men; hee preſlſeth 
thoſe Doors with their owne maxime, viz., Nemo tenetur * ſe- 
5p prodere, But why hce that 1s otherwile very pre ſumptinely 
detected; ſhould not be.driuen to ſhewe , and declare his in9- 


Cencie 
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- cencieypon his oath, orelſe yeelderothe detefF ( which they alſo 
' adde for the true ynderſtanding thereof) he ſheweth no reaſon: 
other then that,as a gloſſe confounding the text irh6es. "ad 
deſtrozeth that rule andprinceple. But how can it bee verified , that 
this principle is thereby wholy deſtroyed: when as the deteQion 
made by fame,by denunciatio,or preſentment,&c.commeth from 
others, and is not a mans owne deteion ofhimlſelfe? therefore 
it is not ſo much as a /imitation properly : butrather atrue expo- 
frion,how that rule ought to be vnderſtood,By as good reaſon 
it might be ſaid; that becauſe aman, is not at firſt, by any courſe 
of Iuſtice,bound to diſcouer the very fate againſt himſelfe;thar 
therefore,being calledinto queſtion, and touchedby great pre- 
ſumptions, and arraigned for it ; there is no Iuſticeto vrge him, 
to pon either not guiltic, and ſo tolye; or elfe guiltie , and ſo 
to bewraye himſelfe, 

For proofe of an abuſe of Gods name and Mnieſtie by purgati- 
07: he ſayeth , to offer an oathe vnto perſons diffamed , concernin 
their owne corrupt hfe; argueth a lightnes, and want of good diſcretio 
#n the Magiſtrate, For that he witteng ly doeth minifler an occaſion of 
perinrie. 1 haue ſpoken of this point ( by occaſion) afore: andI 
truſt che Readers wil pardon my neceflary repetitios(ſomerime) 
of one matter in diuers places : conſidering the Treatiſomr vpon 
one reaſon, ſeeketh yery often to build many ſeuerall, & diſtint 
concluſions, TERNARY, 

Firſt no man ought by any occaſion whatſocuer, bedrawen 
to goe againſt his oath, or toperiure himſelfe;a word(moſt pro- 
perly) yerified in an oathe Aſertorie, ſuch as that of pargation is, 
Secondly, it is to bee denicd, that wharſceuer a man ofabad 
minde, may take for an occaſion to forſwearc himlelfe; that in-e- 
very ſuch caſe, it is /ightmes,, and vndeſcretion inthe Magiſtrate to 
offer an oathe, Which may appeare,by deciſorie oathes, orwagers 
of lawe in ations reall,or perſonall forlandes and goods: being 
ſuchthings,which be as deepely (by moſt men rendered; and 
affeted;as their owne good names;orhoneft reparations. Third- 
ly,itisroo gricuousacl rages, Fog þ > ra or ndiſtre- 
tion ofa Magiſtrate, within the compaſſe of abuſing Gods name & 
waicſtie; though this were admitted to be ſuch /ightnes, Fourth- 
ly,noJaweprefumeth ſo yncharitably,' as though euery-one de- 


"tefted, or preſented of corrupt life, were Bralgh ray, of EP. 
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and in very deed,guiltic of ſuch crime : nor yet isit to bee inten. 
ded,chat molt which be(in trueth)guiltie , will rather forſweare 
themſclues then confeſle the trueth : conſidering the penaltie 
inflicted by courtes Eccleſiaſtical are not very grieuous; and the 
chiefe end therein aymed at,is but an indycement ynto,& a teſtifie 
cation of the delinquets repentance, Fifcly,cuery one whoypon a 
fameis deteited or preſented,cannot be truely ſaid,to be thereups 
diffamed,infamia tur, For a fame uy riſe, yea,& very probable 
cauſe ofſulpition ofa crime,may allo 

leſſe the fatis not at all committed, Laltly, ic is not euery per- 
ſon ſuſpeRed ofany crime, who in diſcretion ofche Magiſtrate, 
is not to be yrged with an oathe: but itis ſuch an one who ispro- 
bably ſuſpeed; tobe more likely to forſweare himſelfe,then to 
confeſle a trueth, 

Burt hercin he preſſeth ys yet further, with a piece of old coun. 
ſell, viz, Dedecus magis quam periculum vites. Whoſocuer giues 
this counſell, if hee ſhoulde meane,that the perill of a mans ſoule 
were rather to beembraced ,then any worldly ſhame : it were ye» 
ry vaſounde and wicked counſell. For it is = ,tolooſe, not 
onely our whole creditesin the worlde, yea, & all the world be- 
fides, rather then our owne ſoules. Ir is (in trueth)but an exhor- 
tation vnto yalor,and conrage: andthata man in a good cauſe, 
ſhould ratherincurre any bodily perill, then empaire or diſtaine 
his honor,and loyaltie to his countrie, by cowardiſe, Befides,in 
matters ſþ5ritaall, and belonging to the ſowle ; there is a ſhame 
which bringeth honor, as Eccle/iaſticarwriterh, | 

He inueigheth alſo againſt them ex abſurdo: becauſc if prrga- 
ti0ns ſhonld fy vſed ( he ſaicth) at the Common Lawexpon Exaite- 
eents of felonie, or other criminal canſes; perinrie would ouerfloge 
theland.lam alſo of this minde,that if for matters of life & death 
a man might be acquited vpon his owne oathe, and his Cor- 
pargators: that many wilfull periuries would be committed. But 
othes of purgation bce not. impoſed., any more at the Ecc/e- 

ſfiaſticallawe, thenthey be atthe Common lawe, in any matters 
Capital, And as purgation,is onely a preſumptive kinde of learing, 


to remoue the offenſe,&for ſafegard ofhis credit, who being in- 
famed,caniuſtly and tryely performe it :ſo is it no ſuch finall ac- 
-Quitall, but that the' partie purged may againe be conucnted for 
the ſame ;-if. any man (by lawe allowed ) will yadertake the 


proofe, 


e ginen; where,neuerthe. 
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prodfe;not of the fame, but of the yery crime and offenſe it ſelfe,” 
whereof hee was afore purged, As for other criminall canſes, 
which endanger norlfe, nor lime: diuerſe Temporall conrtes 
(though not 2por Exditements) without ſuch feare of driving 
men toperiune, do miniſter,& vrge the parties othes,as hath bin 
ſhewed, Yernot holding thempurged, or cleared thereby,albe- 
it they deny the crimes; but exquiring further, and examinin 
witneſſes alſo afterwardes, touching the trueth of the Sends. 
Beſides, ſuch othes be miniſtredin thoſe Temporalcourtes,vpon 
no deteQtion of fame, or other preſwmption , grounded vpon the 
othes of any : but ypon the private vindicative minde of him, 
which putreth in the bill, and proſecuteth. Laſtly, there bee 
fewe or norie of the crimes called tranſenntia , and not capriall, 
which be enquirable in any courtes temporal : or ifany be,they 
are not (intheir owne nature)ſo ſecretly and without poſhbilinie 
of dire& proofe performed : as the crime of mmcontinencieis; tou- - 
chihg Which, moſt-pargations fall out'in fcclefiaſticallcourtes, ' 
There was therefore ſmall cauſe of that his queſtion here, viz. 
Why Ecclefiaſtical conrtes offer not tothe laitie, the hke good mea- 
ſure and vpright and (mcere Inſtice; that themſelues finde in conrtes 
temporal Beſides that by the ſame queſtion, hee indireRly alſo 
raxeth all courteswhatſoeuer, that impoleothe on the partie; 
for want of good meaſure, and of upright and ſatere Iuftice. 
Vpotithe former reaſons againſt purgatron; he grondeth ano- 
ther queſtion alſo, viz. z7hy theſe ordinaries(which challenge,or aſ- 
frume to themſelnes the goodly name, andItith of ſprritual min Jave not - 
proceede to condemnation, by good proof of tawfull Witneſſes) and a= 
gaine abſalue the partie drffamed, where ſuth Tufficicnt proofe failes 
them? I anſwere, firſt, Ordinaries doe yotin cheſe dayes;cyther 


thidleige, or aſſume to theſehies ſuch grelly wines as he folaceth- 
himſelf: at :butrather,thetitle we ee Intpes Ect leſiaft _ 


0 L 
In deede, that other name (in timespaR) was willingh 


cedbythe Cleargie: and(as — ofir)withour any iniutieto. 


othet callings; inreſpette of the ſabie matter of their profeſ- 
fisn,which is piritwall And by nomans pengacy ſpeeches ,s 
it more ofcen attributed ynto them';"euen vneill this day z rhen 
itis in ſtatutes of theRealme, in reportes, and vſuall fpeechesat 
the Com? /av. Therefore wag there 5 Tefle coloure;thatOrdina- 
rierſhouldbe vpbrayded with it: as” of theit oWwne _ 
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did yainely arrogate, that title ynto themſclues, Secondly , Or- 
dinaries doein al cauſes not confeſſed; proceede to condemna. 
tion ypon witneſſes , and matter of Recorde: or ynto abſolution, 
ypon fayling in proofe : ſauing in crimes,which be of that ſecre. 
cieintheir owne nature; ſo as witnefles of the very crime, by no 
likelyhood can be had: yer alwayes,where ſuch probable mrduce- 
ments thereofdoelye; as doe inferre 4 fame, or giue ſcaraallto, 
the well affeRed , and are cuill examples to the weake ,and yn= 
ſtayed, Thirdiy,if no condemnation of a man be iuſt in any court; 
buc;ypon,good proofe of lawfull witneſſes , depoſing of their 
owne fightes and knowledges; then doeth he withallimpugane, 
the yſual,and lawful /uſtice of this land, by Ives; who in cnmes 
of very high qualitic, are often, & may beled, ſometimes by one 
wirnes : yea, and he, the partie that preferres vp the /nditement; 
and ſometimes though by moe witneſſes then one; yet all depo- 
ſing ypon probabilities,preſumption;,and other pregnant,ox likely: 
ans to proue the partie to be guiltie,, Likewiſe he ouer-, 
throwes alſo hereby,all waging of law bythe parties Indicial othe, 
taken in courtes ofthe Common lawe,about chattels,debres,and: 
landes . For. a man hauing but two handes of Compargators, 
ſwearing forthe. erueth 'of his oathe, ypon their owne credus, 
liries: ſhal'bethereby relieucd and acquited againſt his aduerſa-, 
rie, without any.witneſle at all, For the Treatsſour hinnſelfe tel- 
leth-ys 3, that. wager of /awe is not permitted, where any one 
witneſle,or writing may bee had , and if the partie will not take 
ſucboathe,being offered; then.is he (without witneſſeav'3ting, on 
other canfeſſſon)soedemned far the matteryin demaunde. Now, 
ſauing'that it is not ina cauſe cxyminal; what docth thiswager o 
lawe elſe,difter from a pwrgation? and what leſſe'danger ofe 
hne: poyſon, or perigrie;is there herein ,eſpecially,if the matter be 
of any weightand momenz;then there is in paygations,atthe law 
Eccleſiaſtical? and yet neuertheleſſe, bogh of them be good mea- 
ſure,opright,e ſincere dealing jn all courſe of good Inftice. Laftly,if 
in crimes of that hidden nature, he would haue all diffamed per- 
ſons without more adoe, diſcharged and abſolued ; where two 
witneſſes ofcheyery fat cannotbe had: he might then in ſteeds 
of feare, that periarie ( inthe other caſe) would owerflow.the land: 
ſtand wel afſuredin this,chat adulteric,and lecheric, might, and 
would more freelyouerflow it,withourall touch or eprrolopente 
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. Admitting that whichthe Treatiſowy further alledgeth,out of 
the griewances of Germany to this purpoſe,to be truely by him ſer 
down: yetthere is nothing there obieRed,whichc6deneth theſe 
prrgations. For the firſt faulc there found,is only,for thatmen yp6 
talſe reports & (clanders being brought before Ordinaries,& ha- 
uing pargedthemſclues;do neuertheles pay for theirlettersof ab- 
ſolucion,which oughcrather to be paid by ſuch, as falſly accuſed 
them, Whether any ſuch thing were practiſed then in Germanie 
orno,] know not. heate of oppoſition,& ſharpeneſſe of humour, 
makes men ſometimes,cither wilfully,or by miſtaking,to miſre- 
port matters hapning euen at their owne doores.But I tand nor 
to detendabuſes,by any man offred againſtlaw, The law is,that 
vponan 4ccuſation, a man ſhall not be put to oath of purgation: 


except the proofes made{though they do not conuince)yer doe. 


| greatly burthen andcharge him, by yehement preſamptions,or 
; ſcandal, Andif he do xs. purge, & cleare wed 1+ pores. 
' istobecondemnedincharges, And though by Accaſerhere,an 
priuateproſecatoy were to be vnderſtood, yet(vpon the ann) 
euen ſuch muſt likewiſe, defray the charges; becauſcit is ca/wm- 
nie preſumpta. But if publke Officers, that are appointed to pre= 
ſent,do make denwnciation; then are they to pay no charges: vn= 
lefle not onely.the preſumed calumniation , and confpiracie; but. 
alſo, a true and formall ca/amniation, be found again{tthem. 
- .Thenext gricuances there pretended,& by him alledged,are: 
for that ypon diffaming one of another through anger; both the 
artie that did diffame, muſttake oath,that what was ſpoken by. 
im;was not deliberately,but ypon diſpleaſure vttered: andthe 
partie diffamed, that heeor ſhee, is not an adulterer, &c, asthey 
wereby the other ſlandered to be, whereby is inferred,as incon= 
uiences; that both ynlayfull gaine,is thereby ſought, and wilful 
periuric forced. -, | 
| Itis no maruaile in deed, though ſuch,& greater inconuenien- 
ces alſo ſhould happe, where due proceedinginlaw isnot obſer 
ued.for neither of theſe two laſt courles,is warranted by any law, 
nor yet followed by any praiſe in this Realm, j I know,or haue 
beard of; therfore culpateneat antores.Sothat Pargationin it ſelfe, 
isnot aſſigned (we ſce) for any of thoſe Germaine grienances. 


.- -But becaiſethe Treatiſowr ſurmiſed, his reaſons could not o= 


Hh 3 therwiſe 
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therwiſe be anſwered;nor Pargations rſtificd; vnlefſe Compary «- 
tors (who concurre in that aRtion, & ſwear ypon their credulities) 
were thereunto youched,to help the cauſe:therfore tomeete alſo 
with this point; he ſauth,the matter is therby no whit amEded; but 
cather made worſe,8 empayred. becanſe compurgators do (in ef< 
fe) inſtifie him to be hon:ſt whoſe fame,ef the former depontts hane 
proned to be diſhoneſt, very neere (the circumſtaces conſidered)cone 
winced of the crime obiefted? where may be obſerued, howe light 
account ſoeuer elſ-where he doe make of fame without dire& 


proofes;& therfore would haue the partie diſmiſſed, wout more . 


adoe: thatneuertheleſſe,he makethir here,to be'very neere a cone 
wiftion, Albeit a fame and thoſe who depoſe thereof, do burden 
and charge a mans horeſtie: yet doethey not conuince him of 
the fat, andthereforedo not proue him ro be drſhoneſt, Further. 
more,the number of Compurgators cannot make worſe not impaire 
(any way )cither the credit of the man,or ofthe marter: thou 

it were granted,that there oathes (for his reaſon aforealledged) 
were rafh,and ynconſtderate, wheras,in trueth,the fame or ſuch 
like inducement,being but a charge, importing forme preſwnption 
againſt the partic: is moſt aptly cleared,and taken away as with 
4s more ſtrong preſumption,viz. by the partic him(ſelfe, whotaketh 
oath of his owne innocencie from the very fat: & is befides af- 
ſiſted with the oathes of ſundry others ( who arepriuie to his 
former conuerſation,and feare of God)depoſing vpon their cre= 
dulities; that weying the whole matter indifferently,they verily 
thinke the partie hath taken a true oath. Apaine,if by fame,and 
by the preſenters oathestherof; the partie be in deede proneduiſe 
honeſt : why doth he ſay,that itis but neere yntoa Conuiftion?'for 
if diſboneſtie were thereby prowed by him; why ſhould he nor alſo 


ſtand thereupon connifted? Bur I would hauc thought till now, 


that none who thinketh reverently, and but as he ought of the 
common lawes of this his owne countrey;howlocuerhe &o of all 
other: could rhusabſolutely,and aduifedly haue condemned all 
kinde of purgations by oath, for what (Ipray) is wager of law, (as 
I faid afore)) differing from purgation ; but that this concerneth 


ching our /ands, or goods? - mf 
| Neuertheleſle,the'commor law is not wholly COIONnn, 
es 0 


matter of our good name, andcredit, and wager of fave, is tou- 
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of example of this pargatorie oath, euen in matter of ſecrete 
cr1mes,For the party appelled of murder or robberie,who putteth' 
1ttotriallby battel ( as hath by other occafion bene afore al- 
ledged) betorethe combat, muſt take an oath; that he hath not 
comitted (uch offence, and heerein the lawe yet reſteth nor,but 
requireth alſoafterward,a further tral by battaile,berwixt them: 
whether the appelled partie, will thereby fall out ro bee tried 
cleare, or culpable ._ And if either the partic appelled refuſe 
the one, or be vanquiſhedintheother: the lawe pronounceth 
and holdeth him for a man conuicted of the hidden crime ic 


ſelfe, that was imputedtohim, If * this oath of pargation, with * e.1.& 3, 4e 
ſuch further #riall; being both of deadly danger, and of great Pr 


vulgar. 
doubt, ( when all is done ) ina matter capitall; yea and ypon mechan. 


the appeale , or accuſation of another; bee but good meaſure, 
ſtmcere , and wpright inilice, a trier , and preſerner of inno- 
cencies, not bartfull , but healthfull to the common weale, 
nor no poyſoning purgation; whereof (Thope ) the Treatiſour 
will make no ſcruple : then', where the purgation for a ſecret 
crime, and yppon no lefle preſumptions is impoſed, not by 
an eerie, or accnſer , but by the 7rapes office ; not impor- 
ting any danger of bodily death, but tending to the good of 
his ſoule, and ſatisfaRion of other Chrif#ian mens conſcien- 
ces, wounded, and grieued; there muſt needes bee much lefle 
caule,of any ſuch challenge. 

For furder iuſtifying of Pargation by the parties oath with 


| Compurgators: I minde notto alledge the autoritiegcither of Ca- 


#on,0r Cimill lawes,becauſe they are like with ſuch great facilitie 
to bereieRed by him, Forheſaith,thatir is no matter what their 
lawes preſume or teach; but with what reaſon they doe it, 
Well, there bee not afewe , nor thoſe ynwiſe nations i the 
world : where the authoritic of the lawes hee meaneth is 
ſuch;as that they are. cuen preſumed and entended,to be groun= 
ded ypon good reaſon: albeits reaſon of cuery law,cannot well, 
and atly be yeelded, as thoſe lawes doeteltifie, 


The receiued vſe of this purgation, amongſt moſt C:millnations; 
doth makeit tobe little lefle then [ws gentinem, and therefore by - 
moderate and graue men, it is not meete, ſolightly,and lightly 
without good grounds, to be condemned, | 


Beſides 
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Beſides,pargation Canonical,is ſo farre from being condemned 
by good, & godly Bybopsin ancient times: that by whole Conn. 

t Concil. Tribur. 66/5 jr hath bene preſcnbed. Let * a/ay man(aith one Comncell) if 
VE. neede be purge himſelf: by bis oath : andlet a prieft by the Conſecra- 
tion of the holy Sacrament be annals 45 . Andanother Comncell 

* Tuo.l.g,ex thus: * Let a Prieſt (if he can)purge himſelfe of the crime with ſenen 
Conn Agr of big order: anda Deacon with three. So was it decreed by athird 
3 luo. ibidemex Connell; 3 if a Prieſt or miniſter ,be infamed amongſt his charge, 
Corel It andit cannotbe proned before the Biſboppe , by witneſſes; let him bee 
ſuſpended, vntill he performe due ſatiſfattion , leaſt the fatthfall peo- 

ple be ſcandalized, But (as our Elders bane taught ) then ts the ſa- 

tiſfaftion due, and orderly, when according to the (anont , or as the 

iſhoppes ſhall rudge fate , he toyneth ws. Fa ſenen Compurgators, 

and ſweares by the holy G P els laid afore him,that he hath not com: 

| mitted the crime laid unto him, and when he « thuspurged, then let 

4 CondLWor. bim againe freely execmte his office, Andin another 4 Comncell, we 
—__ finde pargation preſcribed for theft , and alſo for adwherie, Be- 


And what bethe oathes,touching goods ſtolne,or embezeled 
r»Ex0.22.v.7.8, which were left with aman vpon A ; appoynted in '* Exod: 
" .Reg.ca.s, and thoſe in Salomons prayer; at the ** dedication of the Temple: 
ver, 31.32, other then oathes of pargation of a crime, impoſed by the partie, 
Þ Leuit.6, ver.2, having an intereſt? Likewiſe, the oathes mentioned in "* Lexiti- 
I4- cx concerning goods denied, that are pretendedto haue beene 

left iz depo/ito;or goods gottenby robberie,or by violent oppreſſion; 
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or caſually found after they wereloſt, yet by the finderdenyed; 
are they not for pargation, and clearing of the partie, from the 
crimes 1imputed?and(in ſomereſpeR alſo)deciſorie of the whole 
controuerhie; ynleſlc ſound proofes touching rhe true guiltines 
of the partic,may be afterward found out and vſed? 

Againe,the * oath of ielouſie taken with a further ſolemnitie of :1Num.g.v, 14.&4 
prrgation, and impoſed by the Prieft a publike Magirate in 
thatbehalfe : is an oath not onely of Enguirie,but of pargation 
ro the woman denownced for ſuſpition of adwlterie, by her hul- 
band, Laſtly, the* oath impoſed by Gods lawe ypon the Elders *Penenar, vs. 
of the Citie fituated next ynto the corps of a man which is found 
ſecretly murdered : is a plaine and moſt direR oath of parg ation, 
_ in a crime (in his owne nature)ewil, & capitallto the offen» 

ers. 

To conclude therefore; we doe finde it lawfull, and godh, 
ſometime to make further Exquirie , and tral, then a defen- 
dants owne oath, who thereupondenyeth the matter: and that 
pargations Canonicall bee conuenient, allowable,and manifold- 
ly lawtull,yea, by the very worde of Goditfelfe, 


The Epilogue vnto hims , for whom the firſt draught of - 
this Apologie was prinately addreſſed. | 


Hus haue I asplainely as I could, and as briefly as the mat- 

ter would fuller (in my rude maner) ſhewed ynto you, my 
ſimple opinion, in the points aforeſayd, lately called into con= 
rrouerlie: and (by the way in others alſo, wherein you haue ſo 
earneſtly(almoſt) importuned me to trauell, If it doe (but as it 
is like Jaot ſatisfteyou; impure it to the ſhortnes of time, lacke 
of goodleiſure, and chiefly to your owne bad choiſe of me, If 
any thing be miſtaken by ignorance,or aps. I doubt nor 
but very much is,and may be )keepe you promiſe with me: and 

let this ſimple Treatiſe haue no more, nor other readers of it, 
then I wiſh, and fo ſhall I have lefſe cauſe to doubt, bur 
that the cenſures of it, will be nothing ſo ſharpe, 
as(l feare)they may be iuſt, for want of skill 
in me,to deale in matters 
of this qualitie, 
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NVNOQVID PER IVS 
diuinum Magiſtratuiliceat aReo 


Iufuurandum exigere ? Et id, quatenus 
ac quouſqueliceat? 


= E quzſticne in reos habenda ſub religione 
turamenti,deque cius per reos vel ſuſceptio- 
ne,vel declinatione legirima; nuper quzſi- 
tum eſt : Nynguid per its faſque dininum, Ma- 
I giſtratui liceat a reo infiurandum exigere ; & id 
quatenns , ac quouſque liceat? Eam ego que. 
ſtionem,ne qua memotrie veſtre,ne qua mea 
| | confuſio fiat; ſic pote, quaſi quinque in pro=- 
\\/ pagines, didutamyolo, Neque vero in hoc 
| | tam ſuccino bidui ſpacio , methodus mihi 
magis diſtinQa, in mentem venit. * Ancxi- 
gere iuramentum liceat ? * An Magiſtratui 
liceat? 3 Ana partereaid liccat ? + An omni in caufaliceat,an vero non in 
Capitalibus ;ſ{ed quz mitiorepana launtur ? * Quouſque hoc licear,& qua- 
renus? E quibus priores illz tres quzſtiones,nihil quzſtionis habent: {i {ani 
ſumusin Theologia.Expediam crgo paucis. 

Ac primum.,ex1igi liccre iufturandum jus ſacrum eft, quainre, plurimum 
interetle puto, (quod Criſis fecit in cauſa diuorti))qualis quzqueres ab ini- 
rio fuerit,id primum inquirere, Xcatis flexu mulra mucantur: Principium In- 
dex certiflimus , Quzro igitur,vbi, & quando, prima iuramenti mentio in 
ſacris liceris ? Reperio Gen,z4, Abrahe ſcilicer adigentis ad iufiurandum ſer- 
uum ſui ſub hijs verbis,hacque cxremonia : Pone nunc manum ſub femore 
meo,vt iureiurandote obſtringam,accepturi te vxorem filio meo,e cognati- 
one mea. [ta; quod primumeſt in ſacra pagina iuramentum,expreſſum eſt, 

Ac vt antiquiſiima & prima ; ita frequentithima & pene ſola huiuſce men- 


. 
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tio. Hoc ipſum (israre,) vix reperias viquam in Teſtamento vereri, nifi vel 


ſub Hiphil: 1, coniugatione przxceptiua,ratione deferentis : vel ſub Nifhal: is 
coniugatione paſſiua,ratione ſuſcipientis. Eodemq; jure & Greci ſunt,apud 
quos zzxcc,luramenti nomen eſt ; quod fere ſolum in Teſtamento Nouo Spit» 
ritus ſanctus agnoſcit. Eſt in ea voce coartans que dam neceſiitas,&(vtlo- 
quunrur) exigentia,non minus quan in ipxec. Ab eadem enim voce, yox vs 
rraque,nempc * ipyear, coartandi. Moxque prouerbio decantatum eſt, 7pxov 
x4] T6497, Bellum & iuſturandum, Zwfxrs xzx3, i, fpontanca mala efle: & vt 
bonafintgizz«m,cile debere; id eſt,preſſa & expreſſa(vt {cue Auguſtine de iu- 
rarentis)vel autForizate deferentss, vel ſaltem duritie noneredentys, Vtnili aliquo 
falcem modo,arque aliqua (nec leui) caula, exigatur; peccetur, tum iureiu- 
rando,tum belligerando, Exigicrgo poſle,vel debere potis ; ipſa nature,ip- 
ſa yocis vis,cuincit, 
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7 Yoo nunquid 2 Magiſtratu? (ſecunda iam hec propagoeſt.) Cerre 4 ma. 
giltraty; | 

' Sicolim Theologi, Non mods quodyz; corpus, ſed animam adco quamg;, 
Poreſtaribus ſubicam efſe, Rom13.1. Elſe igitur Poreſtati,faftam poteſta. 
tem, vt corpus tradat cuſtodiz incarcerando, ne quo autugiat : Efſe idem, yr 
animam quoque tradat cuſtodie ſuz,urciurandonequo ſcilicer ſubterfugi. 
at. Quo nomine aptiſlime Deus ipſc dixir,luſiurandum yy YON. i.ani. 


mz vinculum five carcerem.Nu.30.1$.quo quaſi conſtringatur anima: con. 
Nrita appoſir? & expedite reſpondere tenearur, Verum intro adhuc magix, 
Si Domino hoc licet in ſeruum,ve Abrahe,Gen.24.3. {i patriin filium,yvt 1c. 
bo in Ioſephum,Gen. 47.29. fi fratri in fratrem,vt cidem Iacobo in Eſeunm, Gen, 
25.33. nempe adigere ad juramentum: Vtique meliore idiure licetit Magi. 
ſtrarui in ſubditum,cuius imperium omni alio imperio excellentius eſt, ddo 
ctiam,ſi de rite collocando in matrimonium filio,id liccatyvt Abrahe ſeruum: 
fide commodo ſepulturz loco deligendo,yr Ioſephum : fi de jure primogeni. 
wrz tranſigendo,yt Eſawwm ; priuatis in cauſis,addo etiam & minutiſmis, fi 
cum publicis conferantur : vtiq; mcliore hoc iure Jicebir magiſtratui,in com. 
muni Reipub.cauſa,cuius intereſſe,eſt maius omni alio interefle, 

Idq; cautii eſt lege diuina, Exo.23.8.diſcrtis verbis, In cauſa depofiri,fſtane 
ſe coram Magiſtraubus,ait Deus. Quo in loco, Dei ipſius nomine, nomin5. 
eur Magiſtratus: Nec quouis nomine,ſedillo ipſo quod ab yjSN--i.adinrands 


j3rranſumptum eſt.Quaſi dicat,Coram Iuratoribus ſe fiſtant,aut ijs,qui(cum 
Dei vice,ius dicant) in iudicio ipfius, ipfius nomine, iuramentum jphus xi» 
gere poflunt, Nempe Vicarij Dei, Pſal.82.6.in tdicio Dei. 2.Chr.19.$, iura- 
menrum Dei. Eec1.8,2, Magiſtratui ergo licet; Magiſtratui (dico) cum Ec. 
elcfiaſtico,tum Ciuili. Coram illo,nempe Eccleſiaſtico, lege purgare ſe iura- 
mento jubcrur mulicr,in cauſa ſuſpetz hdei coniugalis. Nu.5.19, Coram hoc, 
Ciuili ſcilicer, lege purgare ſe iuramento,iuberur vir in cauſa ſuſpeRtz fidei 
ſocialis. Ex0.22.8. Cuius praxim videmus (eſt autem praxis ſanfforum, inter- 
pres preceptorum) Ecclefiaſticiquidem in Eſre, qui turamentum exegit in cau- 
{a matrimonij, Eſr.10.5, Ciuilis vero in Nehemia, quiad iuramentum adegir 
in cauſa faenoris, Neh.s. 12, Neque vero Magiſtratui ſolum pio & religioſo, 
hoc iuris eſt ; veruim & Echnico,idque in populum Dei, Preſtuit Nebucedre- 
2470 iuramenturn Zedechias de fidelitate praſtanda, 2.Chr.z36.9.adaQus prz- 
Ntirir; rire tamen fi Exechieli credimus, idque cum fn aulu ſacrilego, violare 
rentaret; nontulitimpune. Ezech.17,13. Addo denique; Non hoc tanttim 
il!is licere in populos ſuos; verum & in hoſpites ac peregrinos quoque, intra 
ditionem ſuam,fiue commercij, fiue alia de cauſa hxrentes, Quo ipfo nomi- 
ne,loſephus AEgypti iam prorex iuramentum defert fratribus ſuis,erſi legibus 
& natura Chananzis,in cauſa ſuſpetz proditionis, Gen.43.3. Ex hoc crgo 
iam liquer; tur exigerelicere;rum licere ctiam Magiſtratui, 
Sed vrruym-ne areo ? (Quod ſum pollicitus rertum.) Nec id in dubium 
vocari _ Ex.22.8. Depofitarius pars rea cſt. Num.5.19. Mulier viro zelo» 
typo ſulpeRa violati thori,pars rea quoque. Ar vtrique defertur iuſiurandum, 


nec declinare fas fuit, Paucis cowpleRar: ſue quis dolorew proximi inter= 
; ' gortit, 


T heologita Determinatio. 245 


Minus in co prziudicy,minus afteRionum,preter forte timoris, quiiple cos 
eſt quaſi iuramenti, Quare,a reo cxigi,& licer,& vero par eſt. 

Accedo ad quartam: Quatandem in cauſa iſthuc par fit; que paulo ſpiſ. 
fior eſt,8 plus quzſtionis habet. Ac cauſarum quidem non aliunde diuiſio- 
nem petam, quam < iure noſtro: ideſt, Theologorum. 1bi, lege facra, aliz, 
SWUy--Y\2\\ idcſt, Noxz ſcupreuaricationes cenſentur, Ex.22.9, aliz 


TWA-oaYn idchcauſe capirales. Deu.21.21, Quarum atroces 


hz, vita quidem ſanciuntur: vita,Giue natwrel} morte moriatur : fiuc Cinili, id 
eſt,cxilio: ſcu (vr ſacrz literz loquuntur) eradicatione, Eft, 7.26. (Quibus 


congeneres ſunt ITN DA Wide, cauſz ſanguinariz: quales 


erant, Deu.25.12, Membri ampuratio ; & ibidem verſu 2. plagarum inflictio, 
Ille vero alterz non perinde graues,partim pecuniarum mulRa conſtabanr, 
POM WAY, partim vinculis WYNDRg Eſr,7.26, 

Ecquis in ijs que capitis ſanguiniſue poena Juuntur,juriturando locus?Non 
ſane ſuadeo, Primumyſcripturz praxis contra venir, Video enim, cum de A- 
chanis capite ageretur,Toſuam ſic _—_ : Narremihi filimi; non inra mihi, 
Cuin dc Tonathanis, Sawlemidentidem: Dic mihi Tonarhan: non deicra mihi, 
Spontanca,non expreſla confeſſione;interrogationefimplici, non religione 
juramenti.Quin (quod caput eſt in hac quidem cauſa) video propheram ip- 
ſum Ieremiam ab ipſo rege interrogatum, Peto abs te verbum, ne celato me illud, 
Kipulante, (nec id ſane ne ſpiritu. ditante) Tarimne capitale nubiſet reſpon= 
ſum meum, Ac ſiin ijs quidem caufis immuniratem Deus dedifler reſponden- 
dendi. lere.z8.14. Ac ratio quidem fauet. Sic enim (quoad cius fieri poreſt) 
quzſtiones a Magiſtratu habendz ſunt ; vt manifeſta abfit iatura anima- 
rum. Ciimque ex ore maxime mendacis,illa ye] maximz veritatis ſententia 
prodierir, (Pellem pro pelle,g quidguid eft viro,daturus eft pro vita ſua. 106, 2.4.) 
vercndum, ne illud (Lxicqwd) wm RIA 77 ipſam iuramenti, rum ti- 

i 3 morem 
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morem numinis,tum quicquid prztercareligionis eſt (vt homines ſunt,vrg, 
mentem habent) comprehendat. Quare, etfi nihildefinio: tamen (neſciv 
quomodo) in hijs quidem caufis, propter wap j periculum preaſens, iuri+ 
iucando parcendum cenſco; legeſque quibus vtimur (47 ovy hrawles ſaltem is 
dem hoc cEſuerunt. in aljs vero1js,quz minore noxa cur (int, mitiore poe« 
naplc&unrur;non cenſeo. Nih forte, comicum quoque illud iam in Theo 
logiareceptum fit : I»wramentum rei ſeruande non perdunde condirumeſt,.Cautum 
eſt enim lege generali,Leu.5.4.Lyod gui inrauerit ſine bene ſe ſatturum,ſiue mas 
le idfuerit;teneri debitorem, vt faciat : Idq; cum de ma's culpe intelligi nequear 
(vrin ſcholis Joquimur ) ne fe enim ſacramentum pieratis, vinculum iniquitatis.in 
malopene teneat neceſlc eſt ,quo in genere nec renuete iuramentum licuir, 
nec datamin co tidem polt reſcindere, 

Non renuere : Sciens prudens exegit a Schimejo iuramentum Solomon, in 
damnum libertatis ſuz;ne qus ſe ſcilicet proriperettrans Cedronem; legitims 
excgir, cumque poſt Schimei (turatus ne tranfirer) tranſi;fſettamen : capune 
luir,& licite quide Juir,non taw tranſitu C:dronis, quam iuramentiſui,1.Reg, 
2.43. Quid quzritisQuanquam prophanus Schimei,iuramentum nullus de- 
erreQauir; etfi in diſpendium hberratis ſuz.Neque verd Micheas, qui juramE« 
tircligione obitriftus a rege ; (neque aut ſemel id,auttum primimyſed ali. 
quories ante fatitatum) quod ſolutus renuir, adiuratus non renuit , ſedre- 
ſpondit; crſicerta ili poena ante oculos, eth amandandus ob id reſponſum 
in domum carceris.1.Reg.22,15, Quocxemplo,tum id conſtat, in more in- 
Kiruroque pofitum fuiſſe 1/74el in reſponſa iurare :tum id, quanquam pro= 
pheram Micheam,non auſum ramen (inſciri3 id fort? iuris diuint) quod nog 
hic hodie facimus ; aur ſtipulari,ne fraud fibi fir turamentum ſuum,libertati 
ſuz; aut fi id non detvr,tcrgiuerſari, 

Non refcindere:Quod ipſum ſummo ſcilicer argumento eſt,legitime pre- 
ſtari.Nam niita fit, Ree ugyſtins: Iniufta vincularumpat inflitia,Non crit 
(ſpero) dereriore iure magiſtratus,quam quiuis de plebe. Atqui ptiuati cu- 
iuſ{que ca demum virtns non infima; Si juratus in damnum ſuum, non muret | 
ramen,quod vicino pepigir.Pſal.1 5.4.8, non,quod vicino;nec quod Magj- 
ftrarui: Mcliori quidem 1ure, pariſaltem , Quid quzritis? quanquam pro- 
phanus Eſa, iuramentum nullus reuocauir, eth in diſpendium hereditatis 
ſux. Verum enim, vr quo inre fint priuari,hac inre feme] ſciant;neq; regi fas 
iſtud. Iurauit in damnum ſuum Zedechias, idque prima facie; ſeruitutem ſcili- 
cet,tum ſuam,tum populiſui, Ezech.17,13.murauit;ſed & detcſtante fatum - 
Deo, & vindicante. Neque vero reipublice. Reſpub. 1/raclis, iuramenti ins 
tcruentu, foxdus cum Gibeorzitis ſanciuit, Contri venit illud,tum commodo 
ſuo,tum politico Dei przcepto. Non cenſuit murandum, re? cenſuir. loſ.9, 
15, Idemque cum Saulus poſtea mutandum cenſeret, erfi zelo id 1ſraths fa 
cum,periculo id primiimregni ſui,excidio poſt poſteritatis expiauit. 2.Sam, 
21.2, Non regi,non reip.nec priuatd tgitur, Concludo iam;Abſit mods cayt- 
tis periculum : in rebus causiſque, queve mula,quzye carcere pleuntur,z 
Er ſubdito przſtare iuramentum fas efle; & magiſtrarui poſtulare. 

Verimin co hxficationis plurimum; hoc ipſum quouſque liceat,& quate- 
nus,Quod cgo dum expedio : aftio mihi rora,ſiue(vt loquuntur) Pugs us 

cialis 
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dicialis obeundus eſt ; vt,quatandem prodire tenus,vbinon datur yleri z COg- 
nioſci poſit, Ac illius quidem (quod ad przſens hoc infliturum noftrum arti- 
ner) partes tres: quashijs nominibus in ſacris literis defignatas video.Prima, 
Admiſſio litis, 2%*\ KAVA dixere Hebrei: id eſt, ingretſum cauſz ad iu. 


dicium ; ex Eſaiz 1.23. Diuus Pavles rwggi4tn iynriuane, t,Tim.5.19. Secun- 
da, Status cauſz, cinſque poſitio gz RIAWH, id eft, baſin litis Hebres 


nomen fecere,cx Deut.19.13.Greci 7 zew/uper, D. Paula; (ni fallor) ein\eyiug 


#lexc.Heb.6.16, Tertia, Probationum inquiſuio mi, "pI id eſt, peruc- 


ſigationem litis 1d; appellant, ex Iob. 29. 16. Greci xemoniviu; D. Paulus 
Fecziuow, Heb.6.16, (Nam cum quarta, quam EDA, id ct, ſententiam 


omnes vocant,nihil mihi negotij.) Tria ergo hxc inſunt in omni iudicio; Le- 
gitime quis yocari in 1us debet: Poſt ſtatus cauſz kieri: Probationes demiim 
inquiri, 

; in prima quidem, haud yllus (quod ſciamlegerimue) iuramenti vſus. 
De ca tamen vt inquiram,facitquorundam error, minuendus mihi hodie (fi 
fieri modo poſlit) qui non ſatis fibi accuſatizimo qui ſcipſos accuſaturi fibi vis 
dentur ; nifi prodeat in medium ac conſpeftum accuſator quiſpiam : quique, 

uod abijs iuramentum requiritur,ad ſtarus politionemyid eſt,partem ſecun« 
Tn ;z illud ad primam hancyid eſt,litis admiſhonem requiri, fals0 id quidem 
& temere arbitrantur ; ſed ramen arbitrantur, 

Propono iraque fic : Omniin lite,vel itain aperto rem eſſe; ur conſtettum 
de fato,tum de perſona: Siue in* «vne;» deprzhenſa firpars rea : id eſt, (ve 
loquuncur) in faRi flagrantia, veilla, loan, 8.4. fiuc ira manu elara, vel auſu 
(vr diciſolct) notorio, vt coram magiſtratu caxtuque yniuer'o rentara fuerit, 
qualc Zamr: facinus, Nu.z5.8, In quibus ita p: opalim geſtis, nihil accuſaro- 
re, nihilreſte opus eſt 2 vel ſane cruſmodi, vr aut de fato conſter incognita 
perſona,vt in cadauere reperto,cuius percuffor ignoratur. Deut.21.1, aut de 
perſona quidem, incognito fafto,vrin Achanu, loſ.7,18,Qua quidem in re fic 
controucrſa, yocariquiſpiam in ius porerit, modis quatuor, ex duuinz legis 
ſententia, 

Erenim vel indicijs prodiquis poterit,vtin prima illa iuſtitia diuina(quam 
humana omnis imitatur) aftugg eſt contra Adamwmn, line delatore, ſolis indi- 
cijs : quod ſe ſcilicer proripuillet in fugam, arque inter denſa arborum abdi- 
difler (conſcij nimirum animi indicium.) Gen. 3.8. In ſecundailla, contra 
Cainum,ex indicijs itidem, (nempe Abele nuſquam comparente,) reperra cf- 
fuſione ſanguinis, przgreſla in Abelem fiuc ira,fiuc inuidia Cazvi. Geng. 6,19, 
Primus hic modus ſt, 

Secundus ; vel infimulante altero prodiquis poterit; vr illa ipſa iniuſtiria 
prima,ſfolus Adam citarus : ſedis in quzſtione (vt fit) Evaminfimulauit ; Exe 
inidem ſerpentem.Gen.z.12-Atque ita ill: quoque ret peraRti ſunt. 

Terrius,vel porrd infamia, (vtplzrunque improbotum faRa ſuſpitio con- 
ſequitur, ſuſpitionem ſermo,ſermonem infinuario.) Atque ita ſcilicer, atum 
contra Sodomitas, Gen.1 $8.20. Clamor Sodomorum cum multus ſit; deſcendam & in- 
quiram, (inquit Deus.) Eodemque modo, quzſtiones habitz, tum in bogs! , 
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De Inre-inrando imiory: 
Siperlata ad te fama fuerit,aut ſi fande forts inaudieris, Deut.17.4. tum in Euan- 
gclio,vtcontra inceſtum.1r,Cor.5.1 tw; dxterry, 

Quartus,vel denique ſuggeſtione ſeu querela, vtin t0bj cauſa. ca.1.11, vbi 
accuſator fratrum noſtrorum, (vt cum Diuus Johannes nuncupat) ſanftum 
illum virum, hypocriſess, falk quidem criminis, ſed ramen criminis, re- 
um,fecit , Eaque partim juridica ; quo nomine fuerunt apud Hebreos, qui 
vaeun SPB, ideſt, magiſtri litis dicebancur, Eſa,y0.8. vbi pena rei 


quzritur,vt leſz parti ſatiſhar,in cauſa iniuriz : partim (vrloquuntur) Evan. 
gelca, qua Ecclefiz denunciatur quiſpiam, Mat.18.17. vbi medicina tantim 
rei quzritur,vt Ecclefiz ſariſfat,in cauſa ſcandali. In primazres ipſa loquirur 
(vrdiciſolct) reumque infimulat - In ſecundazreus alter alrerum. In tertia, 
populi vox delator eſt. In quarta, ynus quiſpiam, proprij verique nominis «ce 
euſator, 

Ns etiam hijs quintum adhuc, verum non (vt hc) ordinarium expe- 
diendz litis remedwum ;quin plane extraordinarwm ; nec adhibendum,niſi 
in valle Achor,id eſt,contra perturbatores Iſrae!s (hoc enim ſonat vox Achor:) 
nempt atroci aliquo in ſcelere,aut periclitante Ecclefiz regnique ſtat. Inijs 
enim decurritur ad extraordinaria,ad ſorres ſcilicer, a Ioſua, quod quibuſuis 
in cauſis,non datum eft.lof.7.16, In jjs,ſua ſolum ſuſpitione frerus Iofeph ; Ne 
05 exploratoreseſiis (inquit) & ad nudas terre partes detegendas veniſiu, Gen.4z, 
9. Cumqueillinegarcnt;fine indicio,fama,delatore quoquam; queſtione ha- 
bita, Simeonem derrudit in carcerem, reliquos adigit ad iuramentum. Nec ill 
ad jus gentium prouocant tamen,aut contra ius Floue ſecum agi conquerun- 
tur. Vbi enim dereipub.pace agetur,tanti illa eſt; vt non dubitem, Deum,ſu- 
um Magiſtratui zelotypiz ſpiritum permifſurum efſe, de ſalure 1ſraetis ſui: 
non minus quam marito ſuum permiſir,de caſtitate coniugis ſuzze. Num.5.14s 
Nam & res de qua agitur in ſummo gradu periculoſa ct, vr difſimularinon 
debear: & perſonz,quibuſcum agirur, nifi conſcios ſuos, teſtes nullos adhi- 
bere ſolent,per quos argui poſſinr. Et feclus ipſum,quo de agitur, ex eo gene- 
re ſcelerum eſt,quz impreſla poſt ſe veſtigia, aut notas non relinquunr, per 
quas manu teneri queant, Quare iniſtts non minus ſuſpitione ſola accuſare,, 
quam per Equuleum, Cippum, Scapham, quzſtionem habere fas: (cuirci 
fucrunr illa in diuina repub.) Quorum vrrumuis,in alijs, five htibus, five cri- 
minibus,nemo permiſerir. Ree (ft bene memini) Seneca reirationem red- 
dir. V6; ſceleraper abruprum eunt, iniquum eff iuſtitiam ad gradus teneri, cui non 
valde diſſimilis eſt, (cius qui in ſcelere Achanis abrupto ad ſortes decurrit) 
queſtio plane extraordinaria,. Perturbari vultillos 1ſracls Deus, qui pertur- 
bare niruntur If az/em Dei: ciuſq; rei vallis Achor,perperuum monumenmum. 

lam vero quemcunque in jus vocarit magiſtratus,przecunte ex quatuor il- 
lis vno (aur,fi de Reipub.Ecclcfizve pace agatur,quimtoctiam) legitime vo- 
catus eſt, Nec eſt, quod metuat, ne ſe accuſer aur prodar, accuſarus iam & 

roditus legitime.eſt quod curer, quo modo fe accuſatum fic proditunique, 
feviaiead defendar.Arque haenus deiure accuſatorio, 

Aſſumoiam ſecundum.Re,fic,ſub iudice,in dubium vocata, vel fateturre- 
us admifſum ſcelus,quod fecit 4chan; ac tum in confeflum, nulle ſunt Iudi> 
cis partes,niſi vt feratſententiam : Vel, (quod fer? fir, negar; quod elegan- 
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ter inprimis expreſſir Salomon, Pro.18.7, Inſis eff, qui primus in Ble eff, donee 
ſuperneniente preximo,perneſiiget eum Index.Negante 1amreo perdepulfionem, 
aQtore per intentionem affirmante, oritur Pawlire illa ermcy;a, de qua ad 
Heb.6.16,Cuius ejmuia; mizes, ſeu contradiftionis terminus,il}ud eſt,quod in 
omn1 uudicio quzritur,vt ibidem Apoſtolus animaduertir. Terminus atitem 
niulJus reperierur, donec in #quilibrio res; id eſt, nifi altera cauſa vberioreny 
habcar &Caiwor,quim altera.Apoſtoli ca yox eſt codemin Joco. Eam ergo, 
.qua parte lateatinquirere, iudicis partes ſunt . Tenuis enim labor, tenuis 
lausJlies dirimere quz in procliui ſunt. 1llas,quarum obſcurii tus eſt & per- 
plexum,excutere, id demum ludice dignum . Cauſam quam nom cognowi, per- 
weftizaui eam, de le ait Iob cap.29.16, idd; ipſum dextre commodegq; prz- 
ſtare, honor eſt magiſtratus,air Salomon Prou,z5.r, Cuiiph, honoriſummo 
fuir, ſencentia,quam tulit in lite omnium difficillima, inter cauponas de in- 
Certa matre pueri ſuperſtitis 1.Reg. 3. 37. At enim priufquam adhiberi, aur 
debeant,aut poſſint Aeiage illzyid cſt,probationum Rtatumina : ſtatus ali- 
quis rar neceſſc eſt, & quaſi cardo quiſpiam fir, in quo cauſaverratur, acid, 
omnium primoconftare, quid &quouſque affirmet hic, negerille ; in quo 
pedem ponere vterque ac ſeſe iure manu-conſerrum, yocare poſlint , Dicit 
Iudeus,omnino prudenter dicit : Ante onmia repone mihi litem ſupra baſin ſuan:, 


WIR Np > ZW. Quod ni facias;erit (vtiapre quidem lo- 
quuntur ex Proucrb.21 .) aftio tora ab! b_— ideſt, mera yanitas, in- 


ter atorem & reum ghinc ullinc, vltrs citroq; agitata.. Quod ctr necin 


{cholis hic ferri poſit : multo minus in iudicio deber, cuius efſc deber, ſacer 
ac ſolennis proceſſus omnis, ipſaq; iuſtiria iuſtitize,vr eſt Deur.16,20. 
Keeriperoriam hoc,fiue ſtatus (ſeu quis appellare malit) arnnzic; mip; , aur 
eſt ex parte rei quzrendus, aut ex aftoris, Non ex AQoris:Non poteſt ſzpe, 
quia is ſxpenullus;vbi aur Indicijs quis in ius vocatur,aur fama.Er cum eſt; 
tranſuerſus fere rapiturifiue odio, fiue cupidicate aliquaobliqua impullus eſt, 
ipſe vt fine ſtaru fir, vr fruſtra abipſo ſtatum quezras. Quare reo tata hexc 


. gratia,ſeu potius hic honor habirus eſt(qui & ſemper pcrſona eſt certa, que- 


que lex.non conuitum haber, pro inſonte) vt ipſe fibi ſua vel affirmatione 
vel negatione ſtatum figat: imo vero vt illius ſolo reſponſo torius controuer- 
fix ſtatus fiat: nec ſtatus mods controuerliz, ſed (nifi falſi conuincatur ſub 
.reſte duplici, omni exceptione maiori)) controuerſiz finis quoque. Sed e- 
Nim ne ſtaru ſic 4 ſe defixo, fi ſolutus & ber car, ſtatui poſt ſyononſter; ſed 


rergiuerſetur,ac recedat ab inſtiruto : adhiberur illi vinculum HI TR 


enime vinculum(ve Deus cinomen fecit) religioſa ſcilicer iuramenti afirma- 
tio; quancmpe, illius animaquaſiconſtriRa vinculo, veritatem, (noncam 
quidem abſolut?) ſed proutipſam ſciuerir, credideritue, ſane & ſincere te=_ 
netur eloqui, neccontra mentem ire (quod mentiri dicimns)ſed quaſi cum 
Deo agat, ita cum magiſtratu agere, Dei & locumtenente , & vices gerente, 
& ius exigente. | ; 
1ſraels hoc inſtiruto niti, & populi Dei,(vt nempe iuretur inreſponſa)) e- 
uincunt & illa Michee praxis (de qua ante mihimentio)) & vero multo apti- 
us, altcraulla in quzſtione de Eiza1.Regl w_ vbi cum diſerte wy = 
my K cnt, 
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ſentywn ef? apud n>s,non co contentus rex,adegic eos inſuper ad iuramentum, 
quod non inueniflznt cum:quaſi nulla lex cogeret,reſponſo acquieſcereho+ 
minis iniurati.Quare ve zxquum omnino cit, conſtringi reum, neelabi dee 
nus &ſtarum murare poſlir; vt ſubind? alius arque alius, atqueira (reuera) 
nullus fit conſitendi locus: a conſtringi non aut nudoreſponſo, aut (vt a- 
bjs videtur)pecuniz mula (animz hgc vincula n6 ſunt;quz (ola interpres 
eſt veritatis){cd ſolo,vero,% vnico anime vinculo, id eſt,jurciurando.Atque 
ita demum cardine totius caulz fic ( vt par eſt) poliro, ad illas quas nominar 
Apoſtolus &:Caiwzerc, progredi fas, | | 

Neque vero(quod quoſdam criminari audio) reum fic aſtriftum efſe con. 
uenir, aForem omni modo liberum. Neque vero hoc iure vtimur. fed , vt ite 
reiucare atorem, non ſan tutum, proprer, quas bis iam nominaui, caulas, 
(& Deus ipſe Saranam,quem N#o.id eſt,calumniaturem elle ſcir,uari>ey, 
id eſt, accuſatorem elle permictit:)ita referre tamen in codicem tenetur de- 
lationem, ſuimq; inſuper ſyngrapha kdem obligare, ſub certa multa pecu- 
niz, ſub certa nota infamiz , ſub precio reddendz ceflationis (vt loquitur 
lex) ni quam ſuggeſlit, accuſationem & proſequarur, & prober, lra vtrin- 

uc cautum eſt;illinc iucifurandi religione; hinc mula duplici,infamia n6 
Snplick nc aut calumniari aCor, aut reus po 06, poſit, 
lam vers iurciurare reum prim9,ac dein reſpondere(quod n6nullos malt 
haber)ided ius eſt;quia fi iniuratusid faceret,nugatorie taceret(nempe ſolu- 
rus religione) fi qua in codice clauſula paulo magis premeret; abnuerer re- 
ſponſum, verſaret ſe huc,illuc,ambages, diuerticula , cautelas quzreret; nihil 
aut explicire,aut appoſite,reſponderert.ld quod religio crit facere,poſtqui iu- 
ramento obſtrinxit ſe, ſan&e rum omnia, candideq; faturum. Iniuriz ſci- 
licet, quim periurjj reus efſe malir:& damno ſe potius ſubizcict, quam dame 
nation, 

Formulam © lege petimus & ſacris literis?Nulla mihi aptior ad inſtirutum 
hoc videruc Eſre queſtione illa,Capitibus Efre9.&10.in quareireſpondent, 
ſcd prittsiurati.Cuins totius iudicij ordo hic, Acceduntviri primarij,arq; rem 
referunt ad Eſ/am, de inito per nonnullos{(centum puta & decem) cum alie- 
nigenis coiugio,c.g.t.Adigit Eſras reosipſos,ctiam pleroſq; ne reos quide,ad 
juramentfi c,10.5.Adigit aurem,in cauſa, in qua conuinci teſtibus potcrant. 
Sed tamen primd9 adigir, Poſt eiuſdem cap. V.16.Eſras cum reliquis,quib.de- 
legara cijus rei cura, ſedent ad quzeſtionem habendam,quam tertio demum 
menſe poſt effetam dederunt.Quz torma cum Eſ7e fucrir ſcribae prompri & 
peririin lege Dei ſui; reſpondere poterit votis, non iniqui hominis, ad legis 
prafticam(vrloquuntur)R& inſtituta cognoſcenda, Artque hic iurifiurandi y- 
ſus priorziuſtus ac legitimus,ia baſinempel:tis ſtabilienda, 

Alter eft,cum de argumemis agitur ad fidem auſpicatz iam liti facien- 
dam. Argumenta verd,fiue &Cziwzerc ill z, quibus ludici fides fit; partim note 
ſunt arque indic:a (qur reinatura fert) cetta atque indubitara : partim te= 
ſtimonia incorrupra arque integra, 

Indicia; qualia preferuntur 4 parentibus in cauſa traduz virginis, Deur, 
22.17. Te{ttmonta ; quorum ſub fide itidem, omnis a&io confi-matur,Deut, 
19.15, Quorum ego in numero (tz{limoniorum dico) iuſiurandum pono, & 
plum ermozer mp; fiuc (vt loquuntur) lies deciſoriumteb.s.;6.lunfiurandi 


autrem 
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anitT Ex vereri canone,Helrei partes duas,ſeu malit quis, genera duo, fecetre, 
Priorem FJD i folennem conteſtationem,qua quis ali6- 


rum defeQutsſti,fiue quinon poſſint,fiue qui nelint,teſtimoniii ferre;Deſi 
ipſum vbiq;& in omnib.przſerte,ac ius teſtis habentC,teſtem aduocar,/iuis 
Jehowa coram quo loquor , conteſtationis formula,lud.8.19, Poſteriorem verd 


n=8n FMYNEWU id cſt,dicam cxecrationem,qua quis conteſtationi lux: 


fidem facit,oppignorata quaſi ſalute ſua, & abdicato , quicquid ſibiin Deo 
aut ſpei,aut tutelz eſt; fi faili reſtEfecerit.Sic faciat mihi Dominus , & ſic aduat 2 
execrationis formula.r.$4.14.44.Neq; verd winus interefſe puririit Theolo- 
gi,neq; minus teneri reumyfive alterur; A vtatur,fiue vtraque, Addo etiam; fi+ 
ue conteſterur reum magiſtratus , aut execretur adiurando z fiuc ipſe ſc, ws 
rando, Ferinde enim effc,fiathoc,anillud:; Icuctur iuramentum ſuprareum 
2 Iudicc; an leueripſe ſupra ſe. 1dg; conſtare voluntwm cx Pron.29424. 14- 
tione Rowe : tum ex 1ud.17.2, ratione hypotheſeds. verum lis iſta aliam in 
litem incurrie, Non proſequor: profequor quod inſtitvi, de argumentis. 
lam vero Judicia Deo poreſtas fafta, tum inquirendi criminis argumens 
ta,tum citanditeſtimonia; tum deferendi iuramenta, idque ad cauſa &aiu- 
ger colligendas, Poteſtasilla fir, Deut.13.14. Inquires (inquit Deus) idque 


in genere, primo FA Cuius duasſpeciesſubiungir, Prima, FAY 
id eſt, Inucſtigabis,indicianemp? & arguments, Secundam mS>8xw,id cſt,in- 


tcrrogabis,teſtes nimirum,& qui rerum geſtarum conſc;j fuerant, 

Argumenta. Sic 1sſepho l1cuir manticas fratrum perſcrurarz, vt ſublatum 
furto calicem deprehenderer.Gen 44.5. Sic Magiſtratui noſtro,zdium penc- 
tralia & receſſus intimos,ad indicia {celeris eruenda, 

Teſtimonia, Sic cautum eſt lege diuina,Leu.$.1.Si vocem quis audierit adin- 
ration:s(Paraphraſtes auremChaldevslegis interpreslonge antiquiſſimus,nec- 
ubi erretur a nobis,appoſuir;nec dubium,quin de ſenſu veteris Eccleſiz, cti- 
am quz ante Chriſtum) 2 1#dice fate veldelate ; & ipſe eius rei teſtis eſſe poſ- 

ſet,ut qui viderit ipſe, ſcineritque(quo loco ſciuerit Septuaginta veitunt ow/uds) 
ſs quu ita conſcins ad reftimonium euocatus fit : ni indicarit,ſeret miquitatem ſuam, 
Quzſtionem ergo habere lJicer,vel ſub juramento. 

Ac primo quidem,quzſtionem habere dereo apud alios quantumuis fra- 
tres,quantumuis religioſos, fic Ubadias Elie,tReg.138,10.Non ef fronincie aut 
reznilocuu;quo ns riſcrie Dominu: mens quaſitum te, cumque r;ſponderent,Non eFÞ 

 apud nos; etizm 41 iuramentum alerit provitciamillam , quod non inueniſſent te, AC 
mil quidem verifimile fit;cum toti regno commune hoc iuffurandum fuerit, 
etiam in religioſos jllos incidifſe, quorum nec genua Baa!i curuata, nec ora 
ipſum oſculara ſunt; nec costamen hac inre (erfi in Elie fu przwdicwm, 
erſ1 apud Magiſtratum iniquiorcm)teſtimoniti dicere detreRifſe.Neq; verd 
de reotantum apud alius habere queſtioner fas:ſed & apud ipſum de ſe.Ex- 
emplo magni ludicis in lite omniumprima. Gen.3.9, Quis indicauit tili, 1 
dum effe te ? Et, nunquid comed;/?i de fi nt arbors interdifte ? Sic Principes Baru 
chum interrogant de libro Ieremie. Indica nobis , quomods ſeri: ſoris verbahec, 
Icr.36.17.Sic E{ras reos iplos de fatoſuo,Eſr.ro.1 1, fic Pontifices a Pavloin 
| Kk 3 cultodiam 
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cuſtodiam dato , wrldnduy mi <zeativngy , poſtulabant: AR.23. 20, Pariſcune . 
enim ſpe accuſatores (quod olim Ethnicus animaduertit:) non omnes. poſe 
ſunt ; nonnullinolunt accuſare, Quid agimus ? Quorundain ſcelera, quia 
yer opera tenebrarum ſunr,nec pofſunt prodi:Ephe.s,1 1.quia mans in mans 
eſt, nec ſe volunt proderc, Prou.16.5. quia durum eſt Doegi nomen ; & hoc 
ipſum , prodire ad infimulandum quempiam , frigidum ard; odioſutn iam:res 
ſumptus,periculi, infamiz, Pro.z5.8. Sinimiiſne latere & ſcattre ſcelera , & 
mora vires acquirere,donec erumpant tandem ad perniciem Reip?An quia 
nemo aur poteſt, aur yulr: (pcrinde enim eſtnolit quis accuſare, an non 


- poſſit) interrogare datum cf? Datum eſt certs, Arqui abſque ſacramento 


1aterpoſiro MEITOSATE, pro nihilo eſt. Quare & adiurandi mis fecir. Quarn 
yocem Spiricus {anus in veteri * tcſtamento, per Y2Ygr, cxpri- 


mir,ficque Micheamrex adiurauic:In Nouo per 3aizea,ficque Pontifex Chri. 
ſtum Mart.26.63.8 vrrique religio fuit,ad quzſicanon reſpondere. Acde He. 
brea quidem yoce quzſtio nulla, quin & vi nominis, & viu, turamentum de- 
fecat. Addo nec de Gracl . fi ret vertant Beza cztcrique interpretes 
. Dzmonis poftulatum illud,quod eft Matr.s 7, Adiuero eve me torquess:1d eſt, 
Confirma mihi iurciurando interpolito, fore, vt ne metorqueas: vt illis vi- 
detur. Sed ego adinrand; yocem mitto . Sumo altcram , levandi ſuper reum 
ipſum, i«r4menti (ſi altera mods fir) id eſt , velinuitum ad iuramenrum adi. 
gendi, permiſſam in lege , vel aori, Exod.22.8. 1.Reg.8.31. Ac proin, plus 
etiam ; permifſam, Magiſtrarui, Certe enim periniquo loco xes forer; fi 
cuiuis de plebe aRorizexigendi2 reo iuramenti poteſtas foret; non foret Ma- 
giſtratui. Siin caus3 depofitiid liceret, in caus4 regni non liceret: fi adigi 
quis poſſer ad iuramentum , non exrendſſe ſe manum ad remproximi ſui : adigi 
non poſſet ad iuramentum , non extendifle ſe manum ad pacem Reipub.:{i 
potior illius ratio, quoad ius; qui twrbes dederit in Ecclefia Dei , quim illius 
qui liquid interwortzt de pecunia amici, Confer mihihac tantum inter ſe.pri- 
mo Magiſtratum ipſum,& aRorem de vulgo quemliber, Poſt,cauſam pecu- 
niolz cuiuſdam, & cauſam Reipub,Dein, depoſitwmillud alicubi quandoque 
deprehendi poſe; clandeſtinaiſta colloquia non poſle (niſi fic interrogare 
detur) abire enim in auras,impreſſioncm poſt ſe nullam rclinquere. Aur val- 
de me falliranimus; aur (five perſonas ſpeRes,fiue res,& rerum ſiue momen- 
tafiue exitus) maior hic neceſſiras,maior equitas incumbitiuramenti.Qua- 
re & interrogarireum in cauſa ſua, ws Fafaue divinum eſt; & id interuentu 
facramend feri.fa quoque. Arq; hic iurifiurandi vſus poſterior,iuſtus ac le- 
girimus, non mods vt quzſtiontſtarus fiat ex reſponſorei (quod ante poſi- 
rum eſt:) ſed etiam vt Actewgerc quoque cauſe, id eſt,probationum ſtatumina 
colligantur, quibus ludici fides fiar, ad lirem ex alrcra parte terminandam. 
Poſſenthzc iam ſatis eflc huic inſtituro; nifi quod reſter adhuc vnus (cre« 
do) aut aker, vix dignus vindice nodus :nift quod ( vt eſt hoc ſeculum no. 
ſtrum) quorundam hominum quiuis ſcrupulus,ſcopulus eſt. Cauſantur adi- 
ihoc pato homines ad iufturandum infinituw, nifi ante, quazſtionem has 
cre; poſt,iuramentum deferre liceat, Eiuſce rei ratio iam ante a me reddita, 
Nolo iam hic recoquere. Tantum id contendo, quod defertur ijs, de more, 
Lyramentum, infiaitatis nomine declinaci non poſſe, Dum enim Jererie 111i, 
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(quiſemper in Theologia habiri ſunt jurifiur5di lmires & quak Enes) adi 
eantureler.4. 2. In veritare, inſtitie, judicio, abunde ſaris circumeripy 
nec alios ſcriptura fines aut agnoſcir,aut poſtular. r. In 


iptum eſt; 
veritate,vere (cilicet, # 
Rc quid contra quam fibi conſcius eſt, deicrare cogatur, Quomodo Michee 
dclarum cſt, 1,Reg.22.16. Ne cheers mhinifi veritatem , m nomine Domini 
Aur fi cui magis Pexlinaplaceat atteſtario.Rom.9.1. Veritatemdicam, per Clri- 
ftum, nov mentiar,atteFlante mihi ſinul conſtienta mea per ſphricum Santtum, ſar 3 
prima parre finitum eſt, 2, 1n j»ſitia, iuſte ſcilicer,nempe vr, & de poſſibili , 


Juretur,dequo cauitſeruus Abrahe Gen.24.5. Rare MAR, id eſt, 
Fortaſſe non dabitur, Erhnici quoque ipl: De quibus ſcjam poterog;, Et de hone- 
— Ro,dequocaueruntilli, Eſrz 10.3. RYYN IYYARYD) id eſt, prove forma 


tori exigit.Diuus Panius quoque Att.23 3 ,ſecundim id quodin lege eſt, Sat a ſe- 
cunda parte finitum eft, 3, 1niudico,ideſt,marure (fic enim diftingtmnt in- , 
terpreres)vt netemere, Dc = Salomon Eccl.5.t, Ne proferens quid coram 
Deo,accelerereorecogatuer; (ed ſpatio ad deliberandum interpoſito,ita denim 
reſpondere-Hij ſuntquos iuramenti fines ſacrz litterz agnoſcunt, nec prx- 

terel quicquam poſtulant, vt definitum fit, Tres iſti fi adhibeantur: 1. Now 

' loquar nift veritatem in nomine Domini, 2, De quibus ſciam poterog, , & prout 4 

| we forma Iuris exigit, 3, Sumprto tantum ad cogitandum ſpatio : nullum ab 

/  infiniratepericulum. Etſide fingulis queſtiunculis non conſtet (quz ſ=peZ | 
renaſcuntur) ſargutus erit intra hos fines; non reſponſurus quicquam aur | 
falsd autremer2; nec niſi deijs , qua: & ipſe meminerit, & lege reneatur; 
Nempe,quod citrajuramentum facere tenerur, id faciet, Er qui tutior efle 
vule, mihi quidem infinitam potius licentiam captare velle, quam infinitum 
iufiurandum declinare,videri ſolct: aut (ſcilicet) fibi male conſcius ; autil- 

. © Iud,queddicerenolo. 
lamyerd, dumnepecceturiureiurando, haud quicquam credo intereſt, , 

antene promittastediaurum iuramento promiſſorio ; an poſt deieres, te dis 
xifſe aſſertorto , Eodem redit; priuſquam reſpondeas, profitearis te id fine 
fraude faQturum,premiſſo:an poſtquam reſpondiſti, atteſteris,te id fine frau« 
de feculſe ſfabmiſts iuramento. Dixi quidem,8& dicam ; Feci,& faciam; duo 
ſunt tempora : iuramentum idem eſt. Quare ad rem quidem , haud quic- 
quam intereſſepuro : interefſc ramen hoc, quod plurimum conducathocli- 
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{ ribus; tum vr explicirz int, tum vt expedirz , ft omnizom primd juretur, Vt cx- 
| plicitz; ne (fi reo przuaricarilibcat, cum nondum ſacramento obſtricus 
1 fir) luQuer lis tota, nec bafin cardinemque conſequatur, Vt expeditz ; ne 


(finolit reus vbi reſpondir, in reſponſa iurare) eaſdem ſzpe quzſtiones1te- 

rare, atque ita atum agere, iudex cogatur. Interefſe denique quodin Ila 

zudicij formul2,divinz legiinprimis conſentanea, &noſtrz huic quz indu- x, ,,,, 

bium yocatur,quim maxime afhni : is ordo fit;/urament} primum,dein, que - 
ſlionis : 1dg; ipforum poſtularo,de quibus habitaeſt quzſtio. Chim enim de 

liribus expediedis accurariſime diuina lege caueatur; neq; prior in ſcriptu- | 

ra mentio iudicij, vt fiat; quam vr c##9 fiat, ne {i diu fitin Fieri, acetoſum fiat: Exod.18,14, 

res poſtulanr illi, Eſr. 10.13. ne fibineceſle fir protribunali ad omnia Fee 
quzſita reſpondere : longum opus efle, nec boa dici. Quare poſt preſti- 
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Heb.6,16. 


VC28.17, 


tum 3 fe ſoco folenni 
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ww xy juramentum, venturos fe p3ſt per otium, 
Iywvata COMP), id ct, defignatis temporibus : vt in fingulas 
= 4 | 
faQi circumſtantias,virtute priuspreſtici iuramenti, inquiratur.Eadem nune 
praxis apud nos; idem mos obriner ; & quidem fiue conlilium ſpees, zquiſ. 
fimus, fue inſtimtum, divino quam fimillimus, Nam fi wrameatum prece- 
dere debeant quzſtiones (cum niſi pro conſefſu jucerurare quemquam ne. 
fas: ) certe vix vnus dies, vni cauſz ſufficiat,cogaturq;(quod Iechro fatum 
damaauit) aſtare :udicio populus 2 mane vſque ad veſperam, 
Vitimum id eſt: quod _ (vitio mentis procul dubio) deferri ſbi po« 
Nulant; nein emiſſum 2 [2 iufiurandum,inquiratur ; Idque Pavlne ſentene 
tiz fiduciaz Cniuſque contralifTionts terminus juramentum, Mito, quod id ita 1n« 
terpretari liceat,vtmipec illud atus potitts fir, quam exitus controuerlize. Vee 
rium,ne liceat; ſed eſto ſane. ſitter minus iuramentum; at non qualecung; ta- 
men,aut a quocunque, quomodocunque preſtitum (vix hoc ſanicerebri 
ſtulatrum: ) verim ciuſmodi (pero) vrde eius fide nulla fit contradiftio; fi 
modo contradiQtio per illud terminaci debear. Quare filitem fine contradie 
Qione terminare debert; ira liquidum cile deber,vr ei nemo velcitra examen, 
vel poſt,aut velig,aur poſlit contradicere.luſturandum enim quoduis cuiuſuis, 
orani inquiſitionehiberare velle ; quid aliud cſt quim periuriz cauſam agere? 
quid aliud, quam quaſi ſignodato, ita aurhoramento hoc ; profligatz fidei 
homines,ad ſcelus hoc (ollicitare > Cum enim fue 1d atoryfiue reus,ſeu teſtis 
przſter; eademiuramentircligio,idem valor fit: atum cſt,fi quis iurare in li- 
rem v:lic,ſtatim cauſam obrinear, poſt aurem, re&ene iuratum an ſecus, in- 
uirerenefas: Quippe infurandum omny contronerſie rerminees, Iſthuc quidem 
ificdetur,periuris bene fir; Cum Deo tranſfigant f poſſint ; certea lege nihil 
metuant,nec aure luant,quod ore peccarunt. Quantoid zyuius? Imo verd 


fi bonz fideieſt wfiurandum ; bis, terveinquiratur; vel ſepties,fi iber.ſemper 


qualide fornace,liquidum magis,purumg; exibit : ipſaque ſemper inquiſitio, 
vberioris fidei acquilitio futura eſt. Sin non bonzx, vel dubiz fide fir, vel ſu- 
ſpetz ; inquiratur, & tum; qu0 #niuſta vincula rumpat inſtitia. Ratio quidem 
hzc, ratio-ne ſola? Nonne & lex eadem dicit ? Swe quis in ſua cauſa pro ſe, 
ſeu in aliena contra alium,ſacramento contendar. Pro ſe: ſuſpetz pudicitize 
mulicr cum eiuraſſer adulterium dira execratione ſui ipfius : nunquid di. 
miſla ſtatim ? (finis n4mque omnis contronerſie in/uurandum) imo vero retene 
Jurata an ſecus,quzſtio noua. Cuirei, cbibendas habuit aquas amaras,iura« 

menti ſu!, vel yeri indices, vel falſ vindices futuras. Num.5.24. 
|. Contra alium, Cum enim ſtatam rem fore cauiſſer lex ex ore duorum tris 
umve teſtium,qui iurati teſtimonium dixifſent in quempiam, Deut.19.16, ne 
quishumanatettimoma quaſi divina oracula haberet ; proximo verſu cdicit, 
filti ramen poiſe denud teſtem ſuſpeRum z & inquiri ade 0,an caſte integreqz 
verſatus fucrit in teſtimonio ferendo : fin falfi conuictus fuerir, codem prore- 
ſus ſupplicio afhciendum fore,quo fucrar is,quem reum percgerat. Sed ego 
peccemin tempus,ctiam in templum quoque (cuius nos tampridem vox a- 
uocauit)ſt yIterivs inſeer haſce incprias,quas quiniscum volet,obterere po» 
rerit argumentis,ita ſui ſponte diffluunt.Reddo igirur yos yobis,& concludo, 
Si (vt air propheta) diſponatur judicium hoc, (quo ytimur) ad lincam ; & 
tuſtiuia 
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. Theologica Determinatio, 
juſtiria haxc ad perpendiculum verbi diuini ; nuſquam in ijs peccari: Exigere 
poſſe magiſtrarum,idque a reo, (prelertim dum ne capitalis cauſa fir,aut tan- 
guinaria) iufiurandum ſuum : idque couſque poſſe, five vt lis bafin ſuam ob. 
tincat,dum ſtarus quzritur: ſive vt probattonum veritas eluceſcat, dum quzz- 
ſtio haberur, Neque verd turamenti aut fines, aut ordinem, autexamen pece 
care in Theologiam: ac proin detreftarinon poſſe. QuiderreRant ; primim 
inſcicia diuini iuris id facere : periculolo deincxemplo, fi fic liceat animi 
grartia,in iucicia publica,ſine mdicivinquirere; fi cteras regni res, momen- 
taq; reipub.;denique ms iplum(ft pro nobis nonfaciar,)in ius vorare, Quod 
auertat anobis Deusopt.max,ad quem conuerſi precemur,vti det nobismode- 
fe ſapere, &> ſentire in omnibus, cernere animisquam-non religioſum fir, quim 
non Chriſtianum, inclinare iudicia gentts noſtiz : quin ea potins quz remp, 
n6ſque omnes ſuſtentant, omni conatu noſtro, omnibus ingenij neruis ac vi- 
ribus ſuſtentare, Proximecnim poſt Deum, Deique cultum ; veriſſimum eſt 


Elihu verbum : Duo haxciuſlitiam ac indicium, ſuſtentare onnia, Job 36.19. 


eAtgque ita determinata mihi ſit lirifta, atque 
viinam etiam terminata. 
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Faults eſcaped. 
h:  TatheEpiſtle ts the Reader. 
nB.j.inthe g.line, for honourreade hauour. In the next leafe afore D.line rg, for im; 
ploying: read implying. 
Inthe 1.part, | 
Pag. 3.quotation z.for ca.4.read dap ogiins 3, betwixt the worde choſe,and the worde 


reade debts and chatte 


lin. 29, for therefwe, r f; Pag.ro8. lin,14.and pag. 109. lin. 1 5, for 20. Elf, reade 
prime. Pay n6-inds, CL Love their, if thy a ode, 
e 


of the next ſentence. Pag, 1 22,lin. 24. for zhe, read rhar. Pag.r26, lin.z1,after 
this worde 4ing,adde theſe,is nor. Pag.1 27,lin, 34-tor de drawne,read be drawen. 


In the 2.part. 


Pagi2-lin.r 1,for theſs, read thoſe. Pag.qlin.z 3. forprefices, read prafiice. Pag.r 5.lin.14, 
Gor wound , read wrongfully. Pag. _—_ for enerread even, Pag.35. ma_e.F, pur oue 
the firſt 4, Pag. 36, lin. 2. for perſccuter, read proſecutour, Pag.43-lin.z1. for proceede , reade 
eceeds,Pag, 45 .lin.24,for or,reade no. Pag.87.lin,t 1. for retaliatio,read retaliation.yag. 92, 
bra 14.and 16. for Cumperell, read Campere'l. Pag,g6.lin.28, for M, in the quotation, reade 
T. but the whole caſe it ſelfe, was miſtaken by me. Pag. roo, ione 7,make it thus, Vide 
3-part.c.8, Pag:r oo.lin, r7.for ipſam, read ipſum. Pag.ro7, lin,4, & 23, forr,H.g. reade 2, 
Pag.110,1mm.9.betwixt be,and one,adde bur. Pag, 1 »7a.pemk, tor Accuſer, read Ave 
ers,Pag.1 34-lin.zo,for Enquire read Enquirie, ; | 


In the 3.,part. ; 
Pag.r 1 lin.3, for that, reade of. Pag.65.lin.14. for Piue,reade Tine. Pag.75, and fo on,is 
quoted for 7 3.&c, Pag.$r. lin, penult. put our that. Pag. 109. lin.14, for the/2, reade thoſe. 
Pag.114-lin, 3 ;, for benfice, read benefice. Pag.120,lin.g, for pollicie, read politie, Pag.12 3. 
lin 25. for devjed, read dewiſed, Pag.165, lin.21. for temporell , reade texaporall; Pag.172, 
lin.g.for will, reade wel. Pag.184.lin-r9. rheſeletters T.C, ſhould be in the margent. Pa g, 
286.lin.2gefor exerrhowe,read enerthrowe.Pag, 201. lin.6,for certifie,reade reftifie, 
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